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NICHOLSON & IPP J.J. 
Appeal No. 7 of 1992. 

BETWEEN: 
Graham McCorry, Appellant 

and 
Como Investments Pty Ltd, Respondent. 

JUDGMENT— 
FRANKLYN J: 

This appeal was heard by a court constituted by myself, 
Nicholson and Ipp JJ. Nicholson J is not present and has 
asked me to deliver his reasons but I will call on Ipp J for 
his reasons first. 

IPP J: 
For reasons which I now publish I would dismiss the 

appeal. 

FRANKLYN J: 
I have read the reasons of his Honour Ipp J with which 

I agree and I too would dismiss the appeal. I am authorised 
by Nicholson J to say that he too agrees with those reasons 
and would dismiss the appeal. 
Catchwords 
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FRANKLYNJ 
I have had the advantage of reading in draft form the 

judgment of Ipp J. I agree with his reasons and have nothing 
to add. 

NICHOLSON J 
I agree with the reasons for judgment of Ipp J and concur 

in the dismissal of the appeal. 

IPP J 
The appellant, an industrial inspector appointed pursuant 

to s 98 of the Industrial Relations Act 1979, instituted 
proceedings against the respondent before the Industrial 
Magistrate alleging that the respondent had committed 
several breaches of the Restaurant, Tearooms and Catering 
Workers Award No 48 of 1978. 

Complaint No 168/88 alleged that the respondent failed 
to pay one of its employees. Miss Hillary Janette Burr, 
additional rates pursuant to cl 9 of the Award. Complaint 
169/88 alleged failures to pay Miss Burr overtime pursuant 
to cl 10 of the Award. Complaint 170/88 alleged failures to 
grant Miss Burr meal breaks (and, in effect, failures to pay 
the prescribed additional sums 'until such time as a meal 
break is given') pursuant to cl 13 of the Award. Complaint 
171/88 alleged failures to pay Miss Burr for work on public 
holidays pursuant to cl 17 of the Award. Complaint 172/88 
alleged that the respondent failed to grant annual leave, with 
the correct holiday pay and leave loading, pursuant to cl 18 
of the Award. Complaint 173/88 alleged that the respondent 
failed to pay Miss Burr annual leave entitlements on 
termination pursuant to cl 18 of the Award. Complaint 
174/88 alleged failures to pay Miss Burr the minimum 
wages pursuant to cl 21 of the Award. 

Each of the complaints was particularised and schedules 
were attached to the particulars. The complaints, the 
particulars thereto and the schedules occupy 63 pages of the 
appeal book. 

13334—1 
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On 5 April 1990 the Industrial Magistrate found the 
complaints proven on the balance of probabilities, but 
stated: 

"I leave counsel to agree, if they can, as to whether 
the underpayment of moneys claimed are correct." 

On 18 May 1990 the matter came before the Industrial 
Magistrate again. He was informed that the parties had been 
unable to agree the amounts underpaid. He made orders 
determining those amounts and required the respondent to 
pay them to Miss Burr. 

The respondent appealed unsuccessfully to the Full Bench 
of the Industrial Relations Commission against all the orders 
of the Industrial Magistrate. The appellant proceeded with 
a further appeal to this Court against the decision of the Full 
Bench. The appeal was partially successful and, on 1 August 
1991, this Court ordered, relevantly: 

"1 ... 
2 So much of the appeal as relates to the decision 

of the Full Bench to remit complaint numbers 168, 
169, 170, 171, 172 and 174 to the Industrial 
Magistrate for further hearing and determination, 
be allowed. 

3 The matter be remitted to the Full Bench for 
further hearing in regard to the matters the subject 
of those complaints and for determination of those 
matters according to law." 

In his reasons for decision Anderson J (with whom 
Franklyn and Owen JJ agreed) pointed out that: 

"I am of the opinion that to properly dispose of these 
complaints the Industrial Magistrate was required to 
make at least the following findings: 

1 That the award applied to Miss Burr, ie, that 
her duties were such as to bring her under'the 
coverage of the Award. 

2 That the payments to which she was entitled 
from time to time during the periods speci- 
fied in the complaints were the amounts 
specified in the complaints or some other 
amounts. 

3 That the amounts actually paid to her in those 
periods were the amounts particularised or 
not more than those amounts." 

By the order of this Court of 1 August 1991 the Full 
Bench was required to determine the issues referred to in the 
above quoted paras 2 and 3. In so doing, as Anderson J 
pointed out, the Full Bench was required: 

"To decide whether the determination made by the 
Industrial Magistrate was justified by the evidence." 

On 5 May 1992 the Full Bench handed down its decision 
in regard to the issues which had been referred to it by this 
Court. It upheld the appeal and quashed the decision of the 
Industrial Magistrate. 

In so disposing of the appeal, the Full Bench defined the 
question which it was required to address as being: 

"whether, having regard to her admissions, that on 
some occasions (unspecified) she received more, and, 
upon her admission, that what she was paid was net 
after tax, it can be said that the amounts claimed can, 
on the balance of probabilities, be proven." 

And held that: 
"Without more precise evidence as to what she 

received and what was due on a weekly basis, it is not 
possible to find the figures alleged as underpayments 
as a fact, on the balance of probabililities. 

For those reasons, the same conclusion must be 
reached in relation to all the claims made. 

... every ingredient of the complaints is not estab- 
lished (ie the figures for underpayment alleged)." 

Paraphrasing the grounds of appeal, the following was 
alleged: 

(1) The Full Bench failed to take into account relevant 
facts in deciding that it was not possible to find 
proven the underpayment of wages claimed; the 
relevant facts being the evidence that was availa- 

ble from the respondent in relation to the 
payments made per normal shift and the reasons 
for payments made in addition to payments made 
per normal shift, and, further, the inferences 
available from a certain time card which was an 
exhibit in the proceedings before the learned 
Magistrate. 

(2) The Full Bench took into account an irrelevant 
fact in deciding that it was not possible to find 
proven the underpayment of wages claimed. The 
irrelevant fact was said to be the payments Miss 
Burr received for the unspecified occasions on 
which she worked extra shifts. 

(3) The Full Bench failed to hold that the taxation 
instalments paid by the employer were capable of 
precise ascertainment. 

(4) The Full Bench failed to analyse the sufficiency 
of the evidence in respect of each complaint in 
respect of each week of employment. 

It was the submission of counsel for the appellant that 
sufficient material was available from the evidence led 
before the Industrial Magistrate to enable mathematical 
calculations to be made to establish each of the particulars 
supporting the 6 complaints. 

No evidence, however, was led by any person who had 
done such mathematical calculations and no attempt at those 
calculations was made by counsel in arguing before us. 
Those calculations would of necessity be complex. Counsel 
for the appellant informed us that the particulars supporting 
the complaints were based on calculations made by utilising 
a computer. There being no evidence of such calculations, 
and no attempt to relate the relevant pieces of evidence to 
each of the particularised facts attached to the several 
complaints, it is not possible for this Court to determine the 
precise amounts of underpayments, if any. This was tacitly 
accepted by counsel for the appellant, who did not seek 
orders that the particular findings of the Industrial Magis- 
trate be upheld. He argued that the Full Bench had made 
errors of principle in deciding that there was insufficient 
evidence to justify the findings of the Industrial Magistrate 
and submitted that the matter should be remitted to the 
Industrial Magistrate for retrial, or for findings to be made 
on the evidence that was led, or remitted to the Full Bench. 

Counsel for the appellant submitted that the case for the 
appellant was made out principally on the basis of the 
following facts. Miss Burr was a full-time employee of the 
respondent from 26 October 1986 until 20 February 1988. 
She worked 6 days per week for which she was paid $50 per 
shift. Her regular or normal daily shift was from 5.00 pm 
until approximately 2.00 am. Throughout her employment 
she worked every Monday, Tuesday, Wednesday, Friday, 
Saturday and Sunday. On these days she worked, at least, 
a normal shift. Occasionally she worked on Thursdays. The 
agreement between Miss Burr and the respondent was that 
the latter would pay, on her behalf, the tax for which she was 
liable on her remuneration of $50 per shift. 

Although the argument before us proceeded largely on the 
basis of generalities, it seems to me that it was, in effect, the 
case of the appellant that, having regard to the above facts, 
the elements necessary to prove the various alleged 
underpayments could be said on the following basis to be 
established by the evidence: 

(a) The various categories of rates that Miss Bun- 
should have been paid appeared from the Award. 

(b) The hourly rate that Miss Burr in fact was paid for 
normal shifts could be calculated by adding the 
payments that Miss Burr actually received for her 
normal shifts, over the period of her employment, 
to the amounts paid by the respondent on her 
behalf in respect of taxation, and by dividing the 
result by the total number of hours she worked in 
completing those shifts. 

(c) The taxation paid could be calculated from the 
respondent's 1987 group certificate relating to 
payment of wages to Miss Burr sent by it to the 
Australian Taxation Office. 



(d) The total hours worked in respect of normal shifts 
could be calculated from the evidence that Miss 
Burr worked a normal shift of 9 hours from 
between 5.00 pm to 2.00 am each day, except 
Thursdays, every week throughout the term of her 
employment. 

(e) The net wage that Miss Burr received was $50.00 
a normal shift; accordingly, the total remuneration 
she received for the normal shifts worked in a 
particular week could be calculated by multiply- 
ing the total number of normal shifts worked by 
$50.00 in that week and adding the taxation paid 
in that week. 

(f) The total remuneration in fact paid to Miss Burr 
for normal shifts in every week the subject of the 
complaints, when divided by the total number of 
hours worked in normal shifts in such week, 
represented an hourly rate less than the minimum 
fates for wages as particularised in complaint 
174/88 and prescribed by cl 21 of the Award. 

(g) The remuneration she should have been paid in a 
particular week for normal shifts in respect of each 
category of rates the subject of the complaints 
could be calculated by multiplying the relevant 
minimum rate ascertained from the Award by the 
relevant number of hours (relating to the particular 
category of rates) in fact worked on normal shifts 
in such week. 

(h) The amounts underpaid in a particular week in 
respect of minimum wages prescribed by cl 21 of 
the Award represented the difference between the 
amount she should have received for minimum 
wages (as calculated in para (g) above) less the 
amount she was paid for those wages (as 
calculated in para (e) above). 

(i) The amounts underpaid as alleged in the other 
complaints were the amounts arrived at by 
calculations in accordance with para (g) above; 
that is, because Miss Burr was paid less than the 
minimum rates for wages as particularised in 
complaint 174/88 and prescribed by cl 21 of the 
Award, nothing she was paid fell to be allocated 
to any of the other amounts which she should have 
been paid under the Award. 

By inference, it was submitted that if the above 
calculations were to be carried out, the result would show 
that there had been underpayments as alleged. 

It would be convenient, at the outset, to deal with the 
second ground of appeal, namely, that the Full Bench took 
into account an irrelevant fact in deciding that it was not 
possible to find proven the underpayment of wages claimed, 
that is to say, the payments Miss Burr received for the 
unspecified occasions on which she did work additional to 
her 6 normal shifts per week. 

From time to time Miss Burr was paid more than $300 
for her week's work. This, however, was not because she 
was paid more than $50 per shift. It was because she worked 
an extra shift (that is, over and above her normal shift from 
5.00 pm to approximately 2.00 am). That is made plain by 
her evidence which was accepted both by the Industrial 
Magistrate and by the Full Bench. The complaints against 
the respondent, on the other hand, were based on the alleged 
underpayments in respect of the minimum of 6 normal shifts 
she worked each week. No complaint was concerned with 
the work that she performed over and above those shifts. 

The Full Bench appeared to consider relevant the 
following remarks made by the Full Court of the Federal 
Court in Poletti v. Ecob (1989) 91 ALR 381 at 393: 

"The first situation is that in which the parties to a 
contract of employment have agreed that a sum or sums 
of money will be paid and received for specific 
purposes, over and above or extraneous to award 
entitlements. In that situation, the contract between the 
parties prevents the employer afterwards claiming that 
payments made pursuant to the contractual obligation 
can be relied on in satisfaction of award entitlements 

arising outside the agreed purpose of the payments. The 
second situation is that in which there are outstanding 
award entitlements, and a sum of money is paid by the 
employer to the employee. If that sum is designated by 
the employer as being for a purpose other than the 
satisfaction of the award entitlements, the employer 
cannot afterwards claim to have satisfied the award 
entitlements by means of the payment. The former 
situation is a question of contract. The latter situation 
is an application of the common law rules governing 
payments by a debtor to a creditor. In the absence of 
a contractual obligation to pay and apply moneys to a 
particular obligation, where a debtor has more than one 
obligation to a creditor, it is open to the debtor, either 
before or at the time of making a payment, to 
appropriate it to a particular obligation. If no such 
appropriation is made, then the creditor may apply the 
payment to whichever obligation or obligations he or 
she wishes: see Halsbury's Laws of England 4th ed vol 
9 paras 505 and 506." 

In my opinion, however, the facts of the present case are 
not analogous to those in Poletti v. Ecob. As the extra work 
did not form part of the normal shifts, and as Miss Burr's 
rights to wages in respect of the extra work were not the 
subject of any of the complaints, the payments in respect 
thereof are irrelevant to these proceedings. None of those 
payments fall to be allocated to her entitlement under her 
normal shifts. 

In other words, I accept the appellant's submission that 
it was not necessary to know precisely what Miss Bun- 
received on a weekly basis for all the work performed by 
her. It was only necessary to know precisely what payments 
Miss .Burr received for the work performed by her, the 
subject of the complaints. 

Success on the second ground of appeal is not, however, 
determinative of the appeal. It still has to be ascertained 
whether there is sufficient evidence capable of justifying the 
findings of the Industrial Magistrate. Proof of each of the 
elements referred to in paras (a) to (i) above is crucial to the 
appellant's case in this regard. 

While there is evidence that supports findings as to most 
of the abovementioned elements, there are deficiencies in 
respect of two, namely the minimum number of hours 
worked in a normal shift and the taxation paid. 

As regards the hours worked per normal shift, Miss Burr 
said that she "started at 5.00 in the evening and finished 
around 2.00 am the next morning". The evidence was to the 
effect that she completed her normal shift at approximately 
2.00 am; it was not proved that she invariably worked until 
at least 2.00 am. This means that it cannot reliably be said 
that Miss Burr worked at least 9 hours per normal shift and 
doubt, therefore, is cast on the calculation of the hourly rate 
on the bases referred to in paras (b) and (c) above. That is 
to say, the hourly rate may have to be calculated on the basis 
of an 8 hour shift and not a 9 hour shift. Further, it could 
not reliably be said that Miss Burr worked from 1.00am to 
2.00 am on each normal shift—a finding necessary to at least 
the complaint based on the failure to pay overtime rates. 

While the deficiencies relating to proof of the precise 
number of hours worked in each normal shift may not be 
fatal to all the complaints, there are serious problems in 
regard to the proof of the taxation said to have been paid by 
the respondent on Miss Burr's behalf. These problems relate 
to several of the charges (and, in particular, all those charges 
that were addressed in argument by counsel for the 
appellant) and in my view are insurmountable. 

The only exception to these problems is the taxation 
payable for the week ending 14 February 1988. That amount 
appears from the time card, exhibit 1. According to the time 
card, an amount of $59.74 represented "deductions" from 
the gross amount received by Miss Burr as remuneration 
during that week. That this amount was in respect of tax is 
supported by exhibit 2, a record made by the respondent of 
payments made to Miss Burr and the tax paid on her behalf. 
The Industrial Magistrate found that this document con- 
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tained false entries and could not be relied upon by the 
respondent. Nevertheless, the entry for the week ending 14 
February 1988 can be relied upon by the appellant to 
confirm that the tax payable in respect of the wages received 
by Miss Burr in that week was $59.74. 

According to Mr Bevacqua, the person in control of the 
respondent, the respondent paid the tax instalments on the 
wages paid to its employees each month. We were informed 
that the respondent did not pay all the tax that was due. It 
is improbable that the respondent paid more than the tax that 
was due. Therefore the time card is capable of establishing, 
at least, the maximum amount paid by the respondent in 
respect of taxation to Miss Burr for the week ending 14 
February 1988. It is then a matter of calculation to determine 
whether, on the assumption that not less than $59.74 was 
paid for taxation for that week, there was an underpayment 
by the respondent, for that week, in respect of the various 
complaints. There are 66 other weeks which are the subject 
of the complaints, however, and the evidence of the time 
card does not cast any light on the amounts of taxation paid 
for those other weeks. 

The other piece of evidence relied upon by counsel for the 
appellant in attempting to establish the particular amounts 
paid by the respondent in respect of taxation was the 
respondent's 1987 group certificate, concerning Miss Burr, 
sent by it to the Australian Taxation Office. This indicated 
that, for the period from 27 October 1986 to 30 June 1987, 
$760 in respect of tax instalments was deducted by the 
respondent from Miss Burr's wages. It was submitted by 
counsel for the appellant that as the week ending 28 June 
1987 was the 36th week of Miss Burr's employment, one 
should simply divide the $760 by 36 and find that each week 
the employer remitted the resulting average amount in 
respect of taxation. I do not, however, consider that this can 
properly be done. There is no evidence which justifies a 
finding that the $760 remitted by the respondent for Miss 
Burr's taxation falls to be calculated as counsel suggests. 
There is nothing to suggest that the respondent did not remit 
taxation in different amounts on an intermittent basis. In my 
opinion, the respondent's 1987 group certificate does not 
assist in proving the amount paid by the respondent for any 
particular week. There is accordingly no evidence as to the 
amount of taxation paid by the respondent, other than for the 
week ending 14 February 1988. 

I appreciate that proof of the taxation remitted by the 
respondent was not without difficulty. Evidence could, 
however, have been led to establish the taxation that should 
have been paid by the respondent under its agreement with 
Miss Burr on the basis that she received, weekly, a net sum 
of $300. Evidence of that kind would have established at 
least the maximum hourly rate that Miss Burr would have 
been paid each week. Apart from this, the matter might have 
been clarified by appropriate cross-examination of Mr 
Bevacqua. Mr Bevacqua was not cross-examined in regard 
to the particular amounts of taxation remitted on behalf of 
Miss Burr. 

Accordingly there is simply no evidence, apart from that 
relating to the week ending 14 February 1988, which 
establishes the taxation paid. This means that, apart from 
that week, the total remuneration paid to Miss Burr by the 
respondent each week cannot be accurately established. It 
follows that the appellant is not able to make out his case 
on any of the complaints in regard to any of the other weeks. 

In the circumstances, I do not think that it would be 
appropriate for the matter to be remitted either to the 
Industrial Magistrate or to the Full Bench. The only live 
issues would be the merits of the complaints arising out of 
the payments made in the week ending 14 February 1988, 
and those complaints to which the evidence of taxation is 
irrelevant Having regard to the fact that there is insufficient 
evidence in regard to the other 66 weeks to establish the 
hourly rate paid by the respondent to Miss Burr, the long 
history of this litigation, and the relative insignificance of 
the complaints to which the evidence of the taxation paid 
is irrelevant, in my view there is little justification in 
remitting the matter to the Full Bench or the Industrial 
Magistrate. I would accordingly dismiss the appeal. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 7 of 1992. 

In the matter of an appeal numbered 7 of 1992 against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission in Matter Numbered 1133 
of 1990 dated 2 June 1992. 

BETWEEN 
Graham McCorry, Appellant 

and 
Como Investments Pty Ltd, Respondent. 

BEFORE: 
MR JUSTICE FRANKLYN (A/PRESIDENT). 

MR JUSTICE NICHOLSON. 
MR JUSTICE IPP. 

23 October 1992. 
Order. 

HAVING heard Mr R. E. Cock (of Counsel) for the 
Appellant and Mr R. E. Viner QC and Mr E. Nielsen (of 
Counsel) for the Respondent, THE COURT DOTH 
HEREBY ORDER THAT the appeal be dismissed. 

(Sgd.) J.G. CARRIGG, 
Clerk of the Court. 

FULL BENCH— 

Appeals against decision of 
Com m ission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

(Appellant) 
and 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others 

(Respondents). 
No. 436 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

23 August 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

By order dated 15 January 1993, the Industrial Appeal 
Court made, formal parts omitted, the following order:— 

"The Court doth order that the appeal on the third 
ground be allowed and remit the matter to the Full 
Bench to consider and apply the correct principle and 
test on the question whether the Commissioner could 
not possibly have come to any other conclusion." 

We heard submissions, therefore, on 30 March 1993 as 
to what order, if any, we should make in the discharge of 
our duty. 

Mr Dixon (of Counsel), who appeared for the appellant, 
submitted that the issue for determination by the Full Bench 
on this occasion is whether the Commission at first instance, 
in the proper application of the Wage Fixing Principles, 
could not possibly have come to a different result in 
exercising its discretion in the arbitration of the matters 
before it. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2647 

It was his submission that the appeUant needs to show that 
the denial of natural justice deprived him of the possibility 
of a successful outcome, and once that happens, and in order 
to negate that possibility, the respondents needed to satisfy 
us that a properly conducted trial could not possibly have 
produced a different result. It was therefore submitted that 
the test set out in Stead v. State Government Insurance 
Commission (1986) 161 CLR 141 could only be satisfied if 
the Wage Fixing Principles bound the Commission to 
impose the conditions previously contained in Industrial 
Agreement No 10 of 1979. It was submitted, put shortly, that 
the Wage Fixing Principles could not and did not bind the 
Commission to impose by award all the terms and 
conditions in existence under Industrial Agreement No 10 
of 1979, and it was only if the Commission reached that 
conclusion could it then say that to remit the matter would 
be a futility. 

The submissions were, summarised, as follows:— 
(1) That the Wage Fixing Principles have never 

prescribed that in the making of a first award the 
Commission is bound to impose all the conditions 
of employment existing at the time of the 
application without variation. In fact, so the 
submission went, the very terms of the First 
Award Principle are to the effect that prima facie 
the existing conditions are the main consideration 
and no more. Hence, other considerations are 
relevant, and that in itself recognises the discre- 
tion which is imposed in the Commission in 
determining what award it should make, if any. 

(2) Further, any submission that no change could 
possibly be made is inconsistent with the statutory 
obligations of the Commission to hear and 
determine the matters in the exercise of the 
Commission's discretion. 

In short, because it was not excluded, a different 
conclusion could have ten arrived at. 

(3) Further, to suggest that the Principles bound the 
Commission to reinstate the Agreement, No 10 of 
1979, would be to defeat the statutory rights 
embodied in s.41(7) of the Industrial Relations 
Act 1979 (as amended). 

(4) Further, it was submitted that any question of 
comparative wage justice was negated by the 
introduction of the Restructuring and Efficiency 
Principle 1987 (67 WAIG 435 at 436-439) of that 
decision by the Australian Commission. 

(5) Further, the First Award Principle contains in it 
inherently a discretion. This decision was also 
subject to the Second Tier Principle and the Wage 
Adjustments Principle which remained in exis- 
tence in the 1988 State Wage Case. 

Mr LeMiere (of Counsel) made a number of submissions, 
which can be summarised as follows:— 

(1) The basis of the case was that if the Commission 
had not had regard to the motives of the appellant 
in withdrawing from the Industrial Agreement, it 
could not have come to any different conclusion, 
or given Robe an opportunity to be heard. 

(2) That is because the proper application of the Wage 
Fixing Principles to the facts and circumstances 
could not have allowed any of Robe's proposals. 

(3) Further, if the arbitration had been properly 
conducted a different decision could not have ten 
reached. 

(4) The Commission was bound to apply the Wage 
Fixing Principles (see CWAI v. FMWU 69 WAIG 
3219). 

(5) Because the 1989 State Wage Case Decision had 
been handed down by the time the Commission 
in this matter completed its hearing, those 
Principles which applied were as follows:— 

(a) The First Award Principle. 
(b) The Structural Efficiency Principle. 

(c) A prohibition on negative cost-cutting exer- 
cises. 

(6) Hence, any attempt to reduce the conditions of 
employees must be done in accordance with the 
Principles (see 68 WAIG 2412 at 2413 and 2416). 

(7) Indeed, the Commission was required not to act 
or make decisions in disregard of the Principles 
or their objectives. 

(8) There was a firm requirement for co-operation and 
consultation in this exercise (see 69 WAIG 2927). 

(9) The Work Value Principle has no application to 
this claim or proposals made by Robe River. 

(10) The Commission emphasised the co-operation 
between employers and employees as the "hall- 
mark of structural efficiency exercises" (69 
WAIG 2921). 

(11) In this case there was no award covering the 
previous conditions of the employees and the 
application was properly treated as an application 
for a first award. Thus, under the First Award 
Principle, the main consideration was the existing 
rates and conditions. In the absence of any factor 
which displaced the First Award Principle, the 
Commission was bound to make an award which 
reflected the existing rates and conditions ((ie) the 
terms of the Industrial Agreement). 

(12) The Robe River proposal represented a radical 
restructuring of the existing terms and conditions 
of employment. 

(13) The reference to Robe's financial position was a 
matter considered by the Commission in terms of 
the Economic Incapacity Principle, and any claim 
that that was not done was not made out. 

(14) There was reference to the Robe rate which was 
a trade-off position (see 71 WAIG 582 at 600, 615 
and 616). 

(15) The Robe proposal was contrary to the Wage 
Fixing Principles. They did not come within the 
First Award Principle and they were trade-offs. 
They were also negative cost-cutting measures all 
contrary to the Principles. 

(16) Further, any change to rates and conditions as they 
existed are to be achieved as part of a genuine 
restructuring process (see the Full Bench decision 
at 72 WAIG 25). 

(17) The Wage Fixing Principles required that a 
restructuring process be undertaken by a process 
of consultation and co-operation. If Robe River 
were to achieve the restructuring process, it would 
have done so without engaging in the consultation 
and co-operative process required by the Princi- 
ples. As a matter of fact, there had ten a failure 
to consult, as the Full Bench found. 

(18) Since the Commission was bound to reject the 
Robe proposals, it mattered not what regard it had 
in relation to Robe's motives in withdrawing from 
the Industrial Agreement. The Commission was 
required to apply the First Award Principle, which 
it did. 

(19) The Work Value Principle does not apply, nor 
does the Conditions of Employment Principle. 

(20) Hence, the Commission was bound to do as it did 
(see 71 WAIG 582 at 617). In any event, even if 
it had not considered the motives of Robe, it 
would have arrived at that decision in the sense 
that there was no other decision to arrive at. Put 
another way, if the Commission had made a 
different decision ((ie) one to issue an award 
reflecting rates and conditions other than existing 
rates and conditions), then the decision would 
have ten erroneous, because it would have ten 
made outside the bounds of a reasonable exercise 
of discretion. 
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(21) The Commission could not possibly, when apply- 
ing the Wage Fixing Principles to the undisputed 
facts, properly come to a different decision, 
because to do so would have been in disregard of 
the Wage Fixing Principles, 

In reply, Mr Dixon submitted that the Industrial Appeal 
Court had said that the decision at first instance was void, 
and if it was void then it was not open to the Full Bench to 
examine the factual basis or the conclusions of facts reached 
at first instance. 

Secondly, those findings were tainted in the same way as 
any other finding by the denial of natural justice, because 
the denial extended to a matter which permeated or 
dominated the decision at first instance. 

Further, it could not be said that the Principles would 
make a rehearing a futility, because the Commission itself 
made some changes and a number of changes might properly 
have been made. 

Conclusions. 
It is quite clear, as Mr LeMiere said, that, at the time the 

Commission dealt with this matter, as a result of the 1989 
State Wage Decision, the Principles which had to apply 
were:— 

(1) The First Award Principle. 
(2) The Structural Efficiency Principle. 
(3) The prohibition on negative cost-cutting exer- 

cises. 
(4) The direction to parties making application or 

concerned in the Structural Efficiency Principle 
applications that they embark on a process of 
co-operation and consultation. 

It is quite clear that the Robe proposal was one to reduce 
the conditions of the employees, and it was not sought to 
be done in accordance with the Principles. Secondly, as was 
found, to a large extent, the Robe proposal was a negative 
cost-cutting exercise. Thirdly, the Structural Efficiency 
Principle required co-operation and consultation, and that 
had not occurred, and to make any order in terms of the Robe 
River proposal would be to act contrary to the Principles. 

It is quite wrong to say, as Mr Dixon submitted, and it 
would make a nonsense of the direction of the Industrial 
Appeal Court, if we were to do it, that we cannot consider 
the findings of fact made at first instance. 

It is the law that the Commission shall not act or make 
decisions in disregard of the Principles (see CWAI v. 
FMWU 69 WAIG 3219 at 3226 and In Re the Western 
Australian Industrial Relations Commission; ex parte 
CWAI (unreported), Decision No 920178, delivered on 27 
March 1992, (FC) (Supreme Court of WA)). 

The substantial question really is whether the Commis- 
sion could not possibly, having regard to the First Award 
Principle, have made another decision. 

If one adopted Mr Dixon's submission, the result reached 
would be as follows. All of the conclusions of fact reached 
at first instance could not be considered. The Full Bench 
therefore could not now consider whether any of the Wage 
Fixing Principles apply. 

On Mr Dixon's submission, therefore, we could not 
decide that any Principle which had depended on a finding 
of fact at first instance for its application could apply. If that 
were so, then there would have been no need for the matter 
to be remitted to us because the result would have been 
inevitable. 

As to the application of the Principles, we make the 
following observations. Firstly, the inapplicability of the 
Structural Efficiency Principle was not argued before us or 
before the Commission at first instance. Whether it could 
now be properly raised is another question. Assuming that 
it could, it would seem, on the face of it, that under the 
Structural Efficiency Principle, as that is expressed, Struc- 
tural Efficiency Adjustments will be justified if the 
Commission is satisfied that "the parties to an award have 
co-operated positively in a fundamental review of that 
award" (see the 1989 State Wage Decision (69 WAIG 2913 
at 2924)). 

The First Award Principle is set out at 68 WAIG 2412 at 
2418 and reads as follows:— 

"(a) In the making of a first award, the long established 
Principles shall apply i.e. prima facie the main 
consideration is the existing rates and conditions. 

(b) In the extension of an existing award to new work 
or to award-free work the rates applicable to such 
work will be assessed by reference to the value of 
work already covered by the award. 

(c) Where a first award is made it shall contain a 
minimum rate for each classification of employee 
covered by it. Where the total rate determined for 
each classification in accordance with (a) exceeds 
the appropriate minimum rate for that classifica- 
tion, the excess amount shall be prescribed as a 
supplementary payment. For the purposes of this 
paragraph, the appropriate minimum rate will be 
assessed by comparison with similar classifica- 
tions in other minimum rates awards." 

We have already held, as did the Commission at first 
instance, that that Principle applied in the proceedings 
before it. 

As to the Structural Efficiency Principle, in considering 
whether the Principles apply, it is necessary to read the 
Principles as a whole, and the reasons for decision in each 
State and National Wage Case. The State Wage Cases, of 
course, apply the National Wage Decisions. All of this is 
adverted to in our own reasons for decision (see, in 
particular, the 1988 State Wage Case (TLC v. CWAI 68 
WAIG 2412) and the 1989 State Wage Case (CWAI v. 
FMWU 69 WAIG 3219)). 

It is obvious from a reading of all those decisions that a 
first award is not to be exempted from the operation of the 
Structural Efficiency Principle. For example, the Commis- 
sion in the 1988 State Wage case said at page 2412:— 

"Consistent with the National Wage Decision and 
our statutory responsibility to give effect to it, we have 
determined that for the period of operation of the new 
system of wage fixation, the Principles of which are set 
out herein, there should be available to employees 
covered by awards and industrial agreements of this 
Commission two increases limited to 3% and $10." 

That statement was not departed from or diluted in 1989. 
The statement clearly applies the Principles, for the purposes 
of applying increases, to employees covered by awards and 
industrial agreements. 

The reasons for decision do not say that the Structural 
Efficiency Principle applies only to employees covered by 
existing awards. 

The fact that the First Award Principle appears in the 
Principles and the reasons therefor, indicates that all awards 
are to be part of the award restructuring process. 

Hence, in our opinion, the Structural Efficiency Principle 
was applicable insofar as it was applicable to the circum- 
stances of the case. In particular, the entire award 
restructuring process was based on an absence of negative 
cost-cutting. It would be nonsensical if a new award could 
issue on the basis of negative cost-cutting as an exception 
to an award restructuring exercise based on something 
different. 

The reverse of that is, of course, that employees could 
gain award conditions which were more favourable than the 
Principles purely because they were applying for a first 
award, and, indeed, that would be the case here. In any event, 
that was decided at first instance and not argued otherwise 
before us. 

Insofar as the prohibition on negative cost-cutting 
exercises and the directions to persons involved in Structural 
Efficiency Principle matters to co-operate and consult are 
concerned, those were relevant considerations, because the 
Structural Efficiency Principle was applicable. 

As the Industrial Appeal Court observed at page 27, the 
application before the Commission was only to be resolved 
by reference to the Principles. 
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As to the Wage Adjustment Principle, there was no cogent 
submission to us now or earlier that it was applicable, 
because this was a first award application and adjustments 
were not being sought to an existing award. 

Next, the appellant contended before the Industrial 
Appeal Court that Principles relating to Work Value and 
conditions of employment were important. It is fair to say 
that it may well have applied because a consideration of a 
claim affecting allowances necessarily involves the Allow- 
ances Principle and that Principle, the Work Value 
Principle. Allowances were very much in issue here. 

In addition, it was submitted that the Conditions of 
Employment Principle applied. Certainly, it did not because 
in 1989 these matters could not be dealt with other than by 
the Commission in Court Session, and there was no 
suggestion at any time that that ought to be so. In any event, 
this was a matter plainly covered by the First Award 
Principle. 

In addition, the Second Tier Principle could only be 
applicable to an existing award and an application relating 
to it and this was not such. It seems to us, therefore, that if 
the First Award Principle applied the main consideration 
was what were the existing rates and conditions. In the 
absence of any factor which displaced the First Award 
Principle, the Commission was bound to make an award, 
having regard to existing rates and conditions as the main 
consideration. 

The Robe proposal did represent a radical restructuring 
of the existing terms and conditions of employment which 
did not come within the First Award Principle. They were 
plainly trade-offs and were also negative cost-cutting 
measures. The Commission was bound, therefore, to reject 
the Robe proposal. Therefore, in that respect, it mattered not 
what regard it had to Robe's motives in withdrawing from 
the agreement. 

The Commission in its award set prescribed provisions 
which were not set out in Industrial Agreement No 10 of 
1979, however. That being so, the Commission had a 
discretion, which it plainly evidenced. Indeed there is one 
overtly contained in the First Award Principle (as Mr Dixon 
submitted), which its wording recognises. For example, the 
existing rates and conditions are a main consideration, not 
a compulsory ingredient of any order. It was therefore 
possible, since that discretion existed, for the Commission 
to exercise its discretion otherwise upon the hearing of 
further submissions and to come to another opinion. 

That being so, the Commission did err in that respect and 
unless we are persuaded that that is not our role, or that it 
is not the appropriate order, we will order that the appeal be 
upheld and the order at first instance be quashed as void. 

We will issue a minute to that effect, but subject to our 
hearing any submissions that that is not the appropriate 
course, as we have already indicated. 

Order accordingly 

Appearances: Mr H J Dixon (of Counsel) and with him 
Mr A N Siopis (of Counsel) on behalf of the appellant. 

Mr R L LeMiere (of Counsel) on behalf of the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

(Appellant) 
and 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others 

(Respondents). 
No. 436 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

16 September 1993. 
Supplementary Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

Mr Caspersz (of Counsel) submitted to us that order 3 of 
the orders contained in the decision of the Commission 
made on 1 March 1991 in application No A 4 of 1987, which 
was the decision appealed against, should not be quashed. 
He produced a Minutes of Proposed Order to reflect that. 

The submission was that the notice of appeal read as 
follows:— 

"Take notice that Robe River Iron Associates has 
this day instituted an appeal against the decision of the 
Western Australian Industrial Relations Commission 
("the Commission") constituted by Commissioner O 
K Salmon made on the 1st day of March 1991 in matter 
no. A4 of 1987 namely the decision to issue the Robe 
River Iron Associates Iron Ore Production and Process- 
ing Award 1990 ("the Award"). The grounds upon 
which the appeal is made are set out in the schedule 
attached marked "B". 

The appellant seeks orders pursuant to section 
49(5)(b) of the Act that the appeal be upheld and the 
decision be quashed." 

Mr Caspersz's submission was that the notice designated 
that the appeal was against the decision to issue the award 
and not against order 3 which reads as follows:— 

"The orders numbered 5, 6, 7, 8 and 9 of the orders 
made by the Commission in Court Session in matter 
No. 758 of 1986 on 5 December 1986 be hereby 
cancelled." 

The submission was that it was not sought that order 3 
be cancelled either in the notice of appeal or otherwise. 

Mr LeMiere (of Counsel) submitted that what was sought 
seemed to some extent to have been equivocally expressed 
in the notice of appeal. Further, his submission was that 
order 3 was made an integral part of the order only because 
orders 1 and 2 were made, at least sofar as we understand 
his submission. As we therefore understand it, order 3 could 
not be separated from orders 1 and 2. 

Next, he submitted that in any event, the whole of the 
decision was required to be struck down on the authorities 
once there was found to be a denial of nature justice. 

In fact, the whole decision is void. The notice of appeal 
is not unequivocally to the effect that anything else is 
sought. The authorities require, as we have observed, that 
the decision be declared void (see RRIA v. AMWSU 70 
WAIG 2083 per Brinsden J at page 2085 and per Nicholson 
J with whom Rowland J agreed at page 2086). 

It would follow that the whole order is rendered null and 
void whether appealed against in whole or in part, although 
we hold that the appeal was against the whole of the order. 
In any event, s.26(2) of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act") would not 
be precluded by the precise words of s.49(5) of the Act from 
enabling us to grant the relief which we did by quashing the 
whole of the order. That is the only appropriate remedy 
because of the effect of the denial of natural justice on the 
order at first instance. 
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An order has issued in terms of our Minutes of Proposed 
Order unamended, save and except for the insertion of the 
name of Mr A N Siopis (of Counsel) as junior Counsel for 
the appellant in lieu of Mr T H F Caspersz (of Counsel). 

Appearances: Mr T H F Caspersz (of Counsel) on behalf 
of the appellant. 

Mr R L LeMiere (of Counsel) on behalf of the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

(Appellant) 
and 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others 

(Respondents). 
No. 436 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

23 August 1993. 
Order. 

THIS matter having come on for further hearing before the 
Full Bench on the 30th day of March 1993 upon the matter 
being remitted to it for further hearing and determination in 
accordance with the order of the Industrial Appeal Court 
dated the 15th day of January 1993, and having heard Mr 
H J Dixon (of Counsel) and with him Mr A N Siopis (of 
Counsel) on behalf of the appellant, and Mr R L LeMiere 
(of Counsel) on behalf of the respondents, and the Full 
Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 23rd day of 
August 1993 wherein it was found that the appeal should be 
upheld, it is this day, the 23rd day of August 1993, ordered 
that appeal No 436 of 1991 be and is hereby upheld and the 
decision of the Commission in application No A 4 of 1987 
made on the 1st day of March 1991 be and is hereby 
quashed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
(Appellant) 

and 
Argyle Diamond Mines Pty Ltd 

(Respondent). 
No. 1525 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALL1WELL. 

COMMISSIONER C.B. PARKS. 
24 September 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal against the decision of the Commission 
at first instance, constituted by a single Commissioner, and 
properly brought under s.49 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

The decision was made upon an application by the 
appellant organisation that two of its members, Mr R 
O'Connell and Mr N Watson be reinstated in employment, 
having been dismissed from their employment on 6 August 
1992. It was alleged that both gentlemen were unfairly 
dismissed (see page 4 of the appeal book (hereinafter 
referred to as "AB")). 

The application was dismissed by the Commission on 13 
November 1992 (see page 7 (AB)), and the appellant 
organisation appeals against that decision. 

Grounds of Appeal. 
The grounds of appeal herein read as follows (see page 

2 (AB)):— 
"The Commission erred in fact or in law or in fact 

and law in finding that the Respondent was entitled to 
summarily dismiss Messrs O'Connell and Watson 
("the employees") when there was no sufficient 
evidence that:— 

(a) The fight was one of a serious enough nature 
to render the employees liable to dismissal. 

(b) The event was one that had a potential to 
disrupt the harmony of the running of Argyle 
VUlage. 

(c) The course of action taken by the respondent 
was the only course of action which should 
have been taken. 

The appellant seeks an order that the appeal by 
upheld and that the decision of the Commission at first 
instance be suspended and remitted for further hearing 
and determination." 

Background. 
The background to the matter can be found in a substantial 

Statement of Agreed Facts (see pages 29-36 (AB)). 
In addition, Mr Neville John Watson and Mr Raymond 

O'Connell, as well as Mr Bruce Ian Martin, were called as 
wimesses for the appellant, which, of course, was the 
applicant at first instance. Mr William Richard Yates was 
called to give evidence for the respondent. Mr Watson was 
not cross-examined and Mr O'Connell was cross-examined. 

There was also a book of documentary exhibits repro- 
duced at pages 26-130 (AB). 

The background to the matter briefly is this. Argyle 
Diamond Mines Pty Ltd (the respondent herein) (hereinafter 
referred to as "Argyle") operates a diamond mine in the far 
north of this State. For the benefit of its employees it 
conducts an accommodation facility called "Argyle Vil- 
lage" which is close to the workplace. 

At all material times, Mr Neville John Watson and Mr 
Raymond O'Connell were employees of Argyle at the 
Kununurra mine site. Mr Watson had been in the respon- 
dent's employ for seven years with nothing detrimental on 
his record. Mr O'Connell started in 1985, too, and there was 
no evidence of anything detrimental on his record. At all 
material times, these gentlemen were residing in the Argyle 
Village, which was accommodation provided by the 
company for employees. 

On the morning of Sunday, 2 August 1992 they attended 
the accommodation vUlage bar. During the previous shift, 
there was a crew meeting, and it was announced that one of 
Mr O'Connell's friends, Mr Lance Glew, was being 
transferred from their panel, and Mr Peter Owen was being 
transferred back to their panel. On hearing this announce- 
ment some other employees jeered, and the jeering upset Mr 
O'Connell. 

Later, in the bar, following the shift during which the 
announcement was made, there was an exchange of abuse 
between Mr Watson and Mr O'Connell arising over this 
transfer. (Mr O'Connell was a friend of Mr Glow's). 
Following the exchange, Mr Watson asked Mr O'Connell 
if he would like to "go outside" to further discuss the 



matter. Mr O'Connell answered by asking Mr Watson to 
accompany him to the toilets located at the bar, which he 
did. At the toilets Mr O'Connell stated words to the effect 
that he did not like seeing his mates abused and then 
attempted to headbutt Mr Watson. Mr Watson avoided Mr 
O'Connell and then swung a punch which struck Mr 
O'Connell's face. After that, the parties were engaged in 
some form of combat, in the course of which Mr Watson 
suffered an injury to his eye, which was later diagnosed as 
a scratched cornea. The combat involved wrestling, pushing, 
shouting and at least one punch which connected with Mr 
Watson's eye. They then ceased of their own accord and 
returned to the bar. 

Later, Mr Watson sought medical attention for the injury 
to his eye and the nature of the injury prevented him from 
presenting for work for his next shift. 

At the start of the night shift on Sunday, 2 August 1992, 
one of the other employees reported the altercation to Mr 
Ian Grocoe who was the Mine Technical Officer. Mr Grocoe 
informed Mr Ron Mangano, who was the Acting Shift 
Superintendent at the time, about the incident, and Mr 
Mangano then interviewed both Mr O'Connell and Mr 
Watson separately. 

At Mr Watson's first interview, conducted by Mr 
Mangano at approximately 7.00 pm on 2 August 1992, Mr 
Watson first told Mr Mangano that he had injured his eye 
when a book fell on it, and later admitted that it had been 
injured by Mr O'Connell in the course of an argument. Mr 
Mangano came to Mr Watson's room several times. Mr 
Watson was not fit to return to work until 5 August 1992, 
the Wednesday, these events having occurred on a Sunday. 

At about 8.30 pm on Sunday, 2 August 1992, Mr 
O'Connell informed Mr Mangano that Mr Watson and he 
had been involved in an argument, but that Mr O'Connell 
had only acted in self defence. 

On 3 August 1992, Mr O'Connell made a written 
statement about the matter and gave it to Mr Richard 
Matthews, Senior Mining Engineer and Acting Manager— 
Mining, in the absence of Mr Richard William Yates. Mr 
O'Connell said in his statement that there had not been a 
fight, but that he and Mr Watson had disagreed over a 
private matter, the disagreement lasting 15-20 minutes, but 
that there was not a fight, because by fight he meant that 
there was no deliberate bodily contact that he was aware of. 
That statement reads as follows (see page 38 (AB)):— 

"To whom it concerns 
Neville Watson and I disagreed over what could be 

called a private matter between him and I. It lasted 
15-20 mins and went from cool to heated and back 
again several times. At no stage could this be called a 
"fight". 

Ray S Connell 
PS. By "fight" I mean that there was no deliberate 

body contact that I was aware of." 
On 4 August 1992, Mr Watson made a signed, undated, 

written statement that Mr O'Connell and he had fought in 
the toilet, that he had struck Mr O'Connell, and that Mr 
O'Connell had struck him causing his eye injury. That 
statement reads as follows (see page 37 (AB)):— 

"Went to the bar to have a quiet drink and a few 
games of pool. I'd been there for 1 beer when I went 
to the bar to get another with Mick Willis and as we 
were standing there Ray started abusing me. I can't 
really recall what was said but my response basically 
was I just said fuck off Ray. He continued to carry on 
so I asked him if he'd like to go outside to discuss the 
matter further. At that stage Ray ask (sic) me to 
accompany him to the toilet so I obliged. When we 
arrived there Ray stated that he didn't like seeing his 
mates shat on and attempted to headbutt me. I avoided 
that and swung a punch which connected Ray's face. 
After that there was a lot of wrestling, pushing, 
shouting and maybe one punch thrown which con- 
nected my eye. It stopped when we both realised how 

stupid and childish we were being so went back to our 
games of pool thinking nothing more of it. I have since 
spoken to Ray and there is nothing more to it." 

Subsequently, both were suspended while the matter was 
investigated by Mr Yates. 

Eventually, at 4.00 pm on 5 August 1992, with Mr 
Mangano in attendance, Mr Yates informed Mr Watson that 
he wished to discuss the matter, and also that he was entitled 
to invite a Shop Steward to attend. Mr Watson said that he 
did not require a Shop Steward present, since there was not 
much point. In the end, Mr Watson confirmed that the events 
surrounding the altercation were as outlined in his signed, 
undated, written statement. Mr Yates then informed Mr 
Watson that it was his opinion that Mr Watson had pursued 
a course of action that had led to him striking Mr O'Connell. 
As a result of this action, Mr Yates believed that it was 
appropriate for him to terminate Mr Watson's employment 
with Argyle. 

Later, Mr Yates interviewed Mr O'Connell who had 
become aware of Mr Watson's dismissal. On entering the 
office of Mr Yates', Mr O'Connell said that he assumed that 
he was also dismissed. Mr Yates informed Mr O'Connell 
that he had not been dismissed, as he had not had the 
opportunity to discuss the altercation with him. Mr 
O'Connell then stated that he did not want a Shop Steward 
or anyone else present, and that he would prefer to discuss 
a number of issues privately. Accordingly, when Mr 
Mangano and Mr Bruce Ian Martin, a Mechanic Tradesper- 
son, attended at Mr Yates' office, Mr Yates requested that 
they leave, which they did. 

Mr Martin asked Mr Yates to consider that Mr Watson 
and Mr O'Connell were "two good blokes, they have been 
working here a long time, they have got two families, little 
kids, they need a job". Mr Martin also said "I've had a yam 
to them and it seems that it's blown right out of proportion". 
He said, too, "They were mates before it, they had a bit of 
a scuffle, they were away from everyone, no one was 
inconvenienced, no one felt intimidated with arguments, 
they handled it like men, they came out of the bar, they had 
a beer and it was forgotten". Mr Yates said he would take 
that into account and thanked Mr Martin who left. Mr Martin 
also gave evidence that Mr Mangano told him that he was 
surprised and disappointed at the outcome. As we under- 
stand his evidence, Mr Martin said that he and other 
employees were effected by what he called the attitude taken 
by the company "towards us and these blokes". As we 
understood his evidence, too, the employees shared his 
surprise that this had occurred when Mr Mangano had told 
them to go ahead and tell their story on the basis that they 
would not be sacked. 

Mr Yates and Mr O'Connell then discussed a number of 
things, including Mr O'Connell's statement. Mr Yates 
concluded that both had been willingly involved in the 
affair, and that there was no innocent party, so he decided 
that the proper course of action was to dismiss Mr 
O'Connell, too. When Mr O'Connell asked Mr Yates if he 
would consider counselling as a penalty in lieu of dismissal, 
Mr Yates replied that he did not consider counselling 
appropriate. 

Mr Yates gave evidence that he believed that they knew 
the seriousness of fighting (see page 188 (AB)). He also said 
that the fact that two senior employees from Hamersley Iron 
Pty Ltd engaged some months earlier in a similar altercation 
"off-site" were terminated weighed in his mind in making 
the decision which he did to dismiss them. 

At about 10.00 pm on 5 August 1992, Mr Watson visited 
Mr Yates and said that the penalty was too harsh, that the 
fight was not a serious fight, that his injury was unlucky, and 
otherwise he would not have been prevented from working. 
He also said that he felt that he was being penalised for 
telling the truth. Mr Yates said that he had not been 
penalised for telling the truth. Mr Watson asked Mr Yates 
to reconsider his decision, but Mr Yates explained that he 
was being penalised for striking Mr O'Connell and did not 
consider the dismissal was inappropriate, or words to that 
effect. 



On 6 August 1992, Mr Yates issued a memorandum 
setting out the results of his inquiry, and his decision to 
dismiss, which, formal parts omitted, reads as follows (see 
page 42 (AB)):— 

"I have reviewed the facts presented by R Mangano 
in relation to an alleged fighting incident between R 
O'Connell and N Watson on the morning of the 2nd 
August 1992. 

Both of them were interviewed by me yesterday. 1 
conclude that a fight did take place and that both parties 
were actively involved. I have therefore informed both 
R O'Connell and N Watson that their employment with 
Argyle Diamond Mines will be terminated as from 
today's date." 

On 7 August 1992, Mr Yates produced a memorandum 
setting out the events addressed to the Employee Relations 
Superintendent. The events are set out at pages 39-41 (AB) 
in some detail. 

The decision was later reviewed at a meeting chaired by 
Mr Rod Bates, General Manager Operations, with an 
organiser of The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers (hereinafter 
referred to as "the AWU") and an AWU Shop Steward 
present. The AWU put the point of view that the action by 
the respondent in dismissing the employees was too severe 
in the circumstances and should be reconsidered. Mr Bates, 
having considered these matters, on 26 August 1992, 
advised the AWU that he considered that the termination 
decision should stand. 

There was before the Commission at first instance a copy 
Offer of Employment, which, in fact, was not given to these 
men (see pages 51-54 (AB)). 

In addition, there is a document at page 56 (AB) which 
refers to "Argyle Culture", and the relevant portion of that 
publication sets out what is said to be the philosophy of the 
respondent:— 

"Argyle Culture. 
How we will treat people 

We will treat people honestly, consistently, 
fairly and openly. We will treat them as equals, 
whilst recognising individuality. 

We will encourage people to make decisions, 
and to work towards higher levels of competence 
and responsibility. 

We will acknowledge and give credit for skills 
and expertise and we will help people to overcome 
deficiencies. 

We will develop and maintain a safety pro- 
gramme to achieve a working environment in 
which no person is injured, nor suffers work 
related problems. In so doing we will establish 
a:— 

• safe working place 
• safe system of work 
• safety conscious workforce 
Safety is recognised as an integral part of 

Argyle Diamond's operation and production plan- 
ning process. 

What we expect of our people 
We expect that our employees will contribute 

50 per cent toward the employee-employer rela- 
tionship. This means that we expect people to 
demonstrate loyalty, support and commitment to 
Argyle Diamonds. We also expect that people will 
work towards the goals established for their work 
units. 

How we will manage our people 
We will establish guidelines, parameters and 

measures of performance, and we will give people 
the scope to manage within these guidelines and 
to perform to these standards. 

We will recognise good performance and 
counsel poor performance, and we will encourage 
frank and open two way communication and 
feedback." 

Findings of the Commission at First Instance. 
The Commission at first instance made the following 

findings:— 
(1) The employment of both of the men involved in 

the case is governed, in part, by the Argyle 
Diamond Mines Production Award 1985 (herein- 
after referred to as "the award"). 

(2) Clause 27 of the award provides for a settlement 
of a disputes procedure. Part three of the settle- 
ments of disputes procedure reads as follows:— 

"Code of Behaviour: The code of behaviour 
which shall be used as a guiding principle in all 
behaviour matters is that: 

While employees are at work, or resident 
in the accommodation village, they shall 
behave in a fair, safe and honest manner, and 
the employer will respond in a like manner." 

(3) In addition, exhibit T1 also contains a copy of the 
code of conduct that forms part of the contract of 
employment at Argyle. The relevant part of the 
code of conduct for this case is set out in 
paragraph 2. Severity of Problem under subpart 
2.3 which deals with misconduct. 

(4) There was a fight between Mr Watson and Mr 
O'Connell which related to Mr Watson's response 
to news that a worker, Mr Glew, was to be 
transferred off shift. Mr O'Connell was a friend 
of Mr Glew, and Mr Watson's behaviour, in 
particular, offended Mr O'Connell so that he 
raised the issue with Mr Watson in the bar at 
Argyle Village. 

(5) The two men removed themselves outside, not to 
a place where they could have a private discus- 
sion, for there are many such places around the 
Argyle Village where that could occur, but into 
the men's toilet where they could not be seen. 

(6) As they entered the toilet, Mr O'Connell tried to 
headbutt Mr Watson and Mr Watson struck him 
in return. They then wrestled and pushed each 
other for at least a couple of minutes. During this 
time Mr Watson received an injury to his eye 
which later required medical attention. The injury 
was a scratched cornea, an injury which could well 
have been serious. The fight then concluded. 

(7) Afterwards, both of the men tried to cover it up, 
and in trying to cover it up they misled their 
employer and by this conduct they breached the 
code of behaviour which is well known to them. 
They separately concocted stories designed to 
confuse and distract their employer from ascer- 
taining the real facts of the incident, and it was 
only when one of them decided to tell the truth that 
the investigators were able to discover what 
actually occurred. 

(8) They were both suspended on pay whilst an 
investigation occurred, and the employer, through 
the Manager—Mining, considered alternative 
penalties, but, in the circumstances, decided that 
dismissal was the course of action which should 

We will encourage people to be honest and be taken, 
open about problems or difficulties, and to accept (9) Even tjjen; there was a funher review of the 
responsibility for their own actions. decision by the General Manager—Operations, 

We will encourage every employee to develop and, in accordance with the settlement of disputes 
a reasonable, self disciplined attitude to their own procedure in Clause 27.—Communication and 
and others' safety and to contribute to our safety Consultations, a further review was undertaken 
goals by active participation and co-operation. with the relevant union organiser. 



(10) The fight which did occur was serious resulting in 
injury to one of the participants, and the catalyst 
for the fight was the transfer of Mr Glew, 

(11) The fight took place at the village, which is a place 
only occupied by Argyle employees, and the event 
was one that had a potential to disrupt the 
harmony of the running of Argyle Village. 

(12) It could not be said that the affair was remote from 
the contract of service, because the fight, on any 
fair view of the events, was connected with the 
contract of employment. 

(12) The dismissal was not harsh in the circumstances, 
because:— 
(a) These two employees went about settling 

their dispute by physical force without any 
care or consideration for either themselves or 
the code of conduct of which they were well 
aware. 

(b) The investigations were not conducted in a 
harsh way. 

(c) It was not to the point that if Mr Watson's 
cornea had not been scratched no one would 
have been the wiser about the event. 

(13) The outcome, of course, might mean that the men 
would lose their jobs, but they were the architects 
of their own misfortune, and that is not a factor, 
on the rules which have to be applied, which the 
Commission can take into account when examin- 
ing this first step in the process. 

In the end, the Commission at first instance concluded 
that the summary dismissal of Mr O'Connell and Mr Watson 
was not harsh and unfair, and that there, therefore, should 
be no order for reinstatement. 

The Cases for the Parties. 
The case for the appellant was put on several bases by Mr 

Nisbet QC. 
Firstly, he took us to a review of a large number of 

"assault cases" and submitted that fighting has only 
justified dismissal when an assault has occurred in circum- 
stances involving the contract of employment of one or both 
persons. To support that he tendered a resume of the cases 
and took us through that resume. 

Next, it was submitted that neither Mr Watson nor Mr 
O'Connell were cross-examined about the altercation, and 
that, in fact, their evidence was accepted. 

What was clear, he submitted, was that this was a spur 
of the moment thing between two men who had previously 
got on well and did so after the event. This evidence, it was 
submitted, was supported by the evidence of Mr Martin that 
he could not believe that they had had a fight and that the 
incident was blown up out of all proportions. 

It was submitted, too, that no attention was paid to Mr 
Martin's evidence of the effect of the decision upon the 
Argyle workforce, and that, in short, the exercise of the 
Commission's discretion had miscarried. It had miscarried 
because, firstly, the finding that the fight was serious in 
nature was not supported by the evidence. Secondly, there 
was an error in that the Commission at first instance found 
of its own accord that the incident had the potential to 
disrupt the harmony of the Argyle Village. Further, there 
was no evidence of that before the Commission. 

There were other alternatives which could have been 
considered, having regard to the factors set out in the 
submissions of Mr Nisbet and recorded at page 30 of the 
transcript on appeal. 

Mr Allen (of Counsel), too, made a number of submis- 
sions. 

He submitted that Mr Yates had been hampered in his 
investigations by the denials that there had been a fight, 
including Mr Watson's story that a book had fallen and hurt 
Mr Watson's eye. These men, in this respect, had not dealt 
with their employer in a fair and honest way, so the 
submission went. 

Further, Mr Yates had, on the evidence, considered 
alternatives and rejected them. 

Next, it was submitted that the fight took place at the 
vUlage, that the company had a clear code of behaviour and 
it was breached. 

The conclusion, too, was open to the Commission, so it 
was submitted, that the fight had the potential to disrupt 
harmony, that there was a clear code of behaviour, and that 
the fight was not tolerable. 

Mr Allen submitted, too, that the fight was of such a 
serious nature as to render the employees liable to dismissal 
because:— 

(1) The fight was of a serious nature. 
(2) The rale against fighting existed so that people did 

not get injured. 
(3) The men were familiar with the company's 

position on fighting, and it was clear that the 
seriousness of the fighting was known to the 
employees concerned. 

In reply, Mr Nisbet submitted that assault was forbidden, 
not fighting. In the end, what occurred did not warrant the 
harsh measure of terminating employment. 

Conclusions. 
Both Counsel agreed that this was a discretionaiy decision 

in the end. It is not, therefore, for the Full Bench to substitute 
its decision for that of the decision at first instance, unless 
the exercise of the discretion miscarried (see House v. The 
King 55 CLR 499, AWU v. Poon Bros (WA) Ply Ltd (1983) 
4 IR 394 and BHP v. TWU 73 WAIG 529 per Franklyn J). 

Of course, insofar as weight placed upon facts is 
concerned, then we are bound by the principle in Gronow 
v. Gronow (1979) 144 CLR 513. 

Whether the dismissal was unfair was required to be dealt 
with in accordance with the well known principles in 
Undercliffe Nursing Home v. FMWU 65 WAIG 385. 

Misconduct after hours on work premises or in accommo- 
dation provided by the employer, may, if sufficiently 
serious, justify summary dismissal (see North Australian 
Workers Union v. Newcastle Protective Coating Pty Ltd 
(1971) 13 AILR 603 and AWU (WA Branch) v. 
Goldsworthy Mining Ltd (1978) 20 AILR 259(8)). 

At common law there is no duty imposed on employees 
to volunteer information concerning their own misconduct 
(see G J McCarry "The Workers Right to Silence" (1983) 
57 ALJ 607). 

A failure to disclose conduct or a criminal offence which 
occurred before the current employment or outside working 
hours will not normally constitute a breach of duty and could 
not, therefore, justify dismissal (see Gordon and Gotch 
Australia Ltd v. Cox (1923) 31 CLR 370). 

There are qualifications to this. First, the terms and nature 
of the employment might be such as to impose a duty to 
inform the employer of misconduct of other employees, 
even if this involves self-incrimination (see Sybron Corp v. 
Rochem Ltd [1984] 1 CH 112 (CA) and Swain v. West 
(Butchers) Ltd [1936] 3 All ER 261). 

Another qualification could be where an employer makes 
a reasonable request for information from the employee 
concerning the employee's conduct in carrying out his 
employment (see Associated Dominion Assurance Co v. 
Andrew (1949) SR (NSW) 351 at 357-358). 

In this case, the Commission at first instance was required 
to deal with the matter according to equity, good conscience 
and the substantial merits of the case (see s.26(l)(a) and 
s.26(l)(c), too, as well as according to those considerations 
raised by s.26(l)(c)). 

What happened here was that a fight occurred between the 
two employees which they conducted in the toilet because 
of difference of opinion. It lasted 1 or 2 minutes. It was not, 
it would seem, a vigorous one, although there was force 
applied. As a result, however, Mr Watson suffered a 
scratched cornea which put him off work for three days. 
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Neither man knew how it happened. They broke off the 
fight. Both were on good terms before the fight and 
remained on good terms after. 

They were, however, summarily dismissed because Mr 
Yates regarded the incident as serious. He did, on his own 
unchallenged evidence, consider alternatives, but weighed 
in his mind what had happened to other employees at 
Hamersley Iron Ply Ltd who had been in a similar situation. 
He summarily dismissed the two men, notwithstanding their 
own representations and those of Mr Martin. Indeed, Mr 
Yates' decision was reviewed and confirmed after a meeting 
involving the appellant's representatives. 

Mr Watson and Mr O'Connell both prevaricated about 
how the injury occurred until they eventually told the truth. 
However, they were not dismissed for this, and having 
regard to what their duty might be to reveal their own 
misconduct (see the authorities referred to above), that is a 
matter which properly does not arise. 

The two men were, on the unchallenged evidence of Mr 
Martin, good workers who had been at the company eight 
years, each with young families. The unchallenged evidence 
of Mr Martin, too, was that the dispute between the men was 
settled privately and no disruption occurred. It is a fair 
inference because they concealed the event that they knew 
that fighting was either frowned upon or forbidden. The 
events did occur at a village, being a place occupied only 
by Argyle employees. 

It is, of course, quite clear that they were dismissed for 
fighting and not for any so-called dishonesty. 

The Commission at first instance made a number of 
findings, some of which were challenged on appeal, or were 
the basis of ultimate conclusions which were challenged on 
appeal. 

Firstly, the fight which did occur was a serious one 
resulting in injury to one of the participants. That injury was 
not intended, but it might be seen to have been foreseeable 
and to be a reason why fights in accommodation provided 
by the company might be prohibited. It was, of course, a 
fight and not a case where one person assaulted an innocent 
party, and in that sense it was not as serious as an assault. 
It was, however, open to the Commission to find that the 
fight was serious, because it resulted in injury, indeed injury 
incapacitating from work one of the participants. 

The Commission also found that the fight had the 
potential to disruption "the harmony of running the 
village". In fact, it is a matter of evidence, and uncontro- 
verted evidence, that it did not have that potential, and, 
indeed, caused no such disruption. Mr Martin's evidence is 
quite clear on that point, and he was not contradicted or 
shaken. 

Next, there was a finding that the fight was not remote 
from the contract of service, because it was connected with 
it. Some reliance was placed on the code of conduct (see 
page 46 (AB)) which prohibits assault, but is based on the 
code of behaviour which is set out in the award. It is clear 
that the award which governs the contract of employment 
requires employees to behave in a fair, safe and honest 
manner. Fighting cannot be called safe. These gentlemen did 
fight. They were not permitted to do so. One was injured and 
not slightly. He was unable to work for some days. 

The contract tendered was not the contract made with 
them, and its terms cannot be considered. The Argyle 
mission statement in its material part is no stronger than an 
assertion of the intentions of the respondent, and we pay no 
attention to it. The award is in different case. 

The Commission at first instance made final findings, as 
we have set them out above. These included consideration 
implicitly of the hardship occasioned by the loss of their jobs 
to these two men, which one would think was manifestly the 
case. 

We now examine the grounds of appeal. Because of the 
injury sustained, one can only say that the fight was of a 
serious nature, such as to render the employees liable for 
dismissal. For the reasons we have set out, the fight was not 
one which had the potential to disrupt the harmony of 
ranning Argyle Village. The evidence was to the contrary. 
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That finding was in error. It was not correct to say that 
dismissal was the only action which could have been taken. 
However, alternatives were considered. It was not, in the 
circumstances, an unfair or harsh or oppressive act, given 
the nature of the fight and the nature of the injury occasioned 
by it to dismiss these men. We say that on the basis that we 
may well have decided this matter differently at first 
instance. However that is not the test. 

It was open to the Commission at first instance to finally 
conclude as it did. There was no error in the exercise of its 
discretion which was discernible according to the proper 
principles set out above. The grounds of appeal are not made 
out. 

The appeal will be dismissed. 
Order accordingly 

Appearances: Mr P M Nisbet QC on behalf of the 
appellant. 

Mr R D Allen (of Counsel) and with him Ms E Crowe 
on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
(Appellant) 

and 
Argyle Diamond Mines Pty Ltd 

(Respondent). 
No. 1525 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER C.B. PARKS. 
24 September 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 18th day of May 1993, and having heard Mr 
P M Nisbet QC on behalf of the appellant and Mr R D Allen 
(of Counsel) and with him Ms E Crowe on behalf of the 
respondent, and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on 
the 24th day of September 1993 wherein it was found that 
the appeal should be dismissed, it is this day, the 24th day 
of September 1993, ordered that the appeal be and is hereby 
dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Argyle Diamond Mines Pty Ltd. 
No. 1525 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

COMMISSIONER O.K. SALMON. 
COMMISSIONER C.B. PARKS. 

11 March 1993. 
Order. 

THIS matter having teen due to come on for hearing before 
the Full Bench on the 11th day of March 1993, and the 
appellant having by letters dated the 3rd day of March 1993 
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and the 5th day of March 1993 sought leave to have the 
matter adjourned, and the respondent having consented by 
letters dated the 3rd day of March 1993 and the 8th day of 
March 1993 to the adjournment, and both parties having 
consented in writing to waive their rights to speak to the 
Minutes of Proposed Order in accordance with s.35(4) of the 
Industrial Relations Act 1979 (as amended), and the said 
letters having been filed herein, it .is this day, the 11th day 
of March 1993, ordered, by consent, that appeal No 1525 of 
1992 be and is hereby adjourned to 10.30 am on Thesday, 
the 18th day of May 1993. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Meat Commission 

(Appellant) 
and 

The Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, Western Australian Branch 

(Respondent). 
No. 890 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

5 August 1993. 
Reasons for Decision. 

THE PRESIDENT: These are my reasons for decision. 
On 13 May 1993, the Senior Commissioner made an order 

in which he dismissed an application by the appellant herein 
for relief sought in relation to a dispute which arose at the 
Robb Jetty Abattoir (see page 4 of the appeal book 
(hereinafter referred to as "AB")). 

It is sufficient to say that the memorandum of the matter 
to be referred for hearing and determination (see page 13 
(AB)) reveals that the respondent herein sought that, as and 
from 24 November 1992, the speed of the mutton 
slaughtering chain at the abattoir should be set, by the 
slaughtermen, to run at one sheep per minute slower than 
the usual speed for each of the mutton slaughtering teams. 
This was accepted by the appellant, but only on the basis 
that the slaughtermen would be required to man a larger 
slaughtering team, namely one of 43 men, to enable them 
to maintain the previous production levels achieved by the 
37 man slaughtering team. This proposal was rejected out 
of hand. 

The appellant sought then that the Commission establish 
management's rights, having regard to occupational health 
and safety requirements and operational needs to:— 

(1) Set the speed of the mutton chain; and 
(2) Etetermine the size of the mutton slaughter team. 

The matter was heard by way of evidence and submis- 
sions on 30 March 1993. At 4.25 pm on that day the Senior 
Commissioner said:— 

"If Mr Maguire and Mr Kucan you could see my 
associate, first of all in relation to the inspections that 
you wish to undertake, and secondly a resumption date 
for the hearing. Thank you." 

There were then inspections at the Abattoir conducted, as 
a Report of Mr D W Painter, an Inspector with the 
Workplace Branch of the Occupational Health, Safety and 
Welfare Department reveals, on 28 April 1993 (see pages 
6-9 (AB)). Present were the Senior Commissioner, his 
Chamber Liaison Officer, Mr Kucan from the Department 
of Productivity and Labour Relations, two gentlemen 

representing the appellant, Mr Maguire and Mr Haynes from 
The Australasian Meat Industry Employees' Union, Indus- 
trial Union of Workers, Western Australian Branch, Mr 
Painter, an Inspector from the Department of Occupational 
Health, Safety and Welfare, and others. That Report was 
dated 3 May 1993 to the Senior Commissioner. 

On 13 May 1993, the Senior Commissioner wrote to Mr 
Kucan of the Department of Productivity and Labour 
Relations forwarding a copy of the Report arising from the 
inspections carried out on 28 April 1993, and advising (see 
page 5 (AB)):— 

"The Commission has considered the DOHSW 
Report and having regard to Section 25 of the 
Occupational Health, Safety and Welfare Act 1984 the 
Commission, without expressing a view on the merits 
of the matter, concludes in light of the above, that the 
application shall be dismissed and a formal Order will 
issue to that effect." 

What occurred, of course, and it was not in dispute that 
this was the case, was that the Commission issued no 
Minutes of Proposed Order, gave no opportunity to either 
side to make submissions, or seek to call further evidence, 
or to cross-examine the maker of the Report, but decided the 
matter upon the contents of the Report, inter alia, once he 
had received it. 

It is against the decision to dismiss the application that 
the appellant employer now appeals under s.49 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

The grounds of appeal, as amended, are as follows (see 
pages 2-3 (AB)):— 

" 1. The Senior Commissioner erred in law by breach- 
ing the rules of natural justice, in that he received 
into evidence a report dated 3 May 1993 made by 
an Inspector from the Department of Occupational 
Health, Safety and Welfare ("the report") and 
finally determined the matter in dispute: 
(a) without allowing the Appellant an opportu- 

nity to cross examine the Inspector, or to lead 
evidence in rebuttal; and 

(b) without allowing the Appellant to make 
submissions in respect of the evidence given 
in the proceedings on 30 March 1993 and the 
report. 

2. The Senior Commissioner erred in law in that he 
failed to comply with Section 44(9) of the 
Industrial Relations Act 1979 ("the Act") in that 
he failed to completely hear the matter in dispute 
before determining the matter. 

3. The Senior Commissioner erred in law in that he 
failed to comply with or give effect to Section 35 
of the Act which requires: 
(a) Before the decision is delivered, it be drawn 

up in the form of Minutes which shall be 
handed down to the parties concerned; 

(b) Reasons for Decision to be published at the 
same time; 

(c) The parties be entitled to speak to the matters 
continued in the Minutes of Decision before 
they are delivered as the Decision of the 
Commission. 

4. In the circumstances, the Appellant seeks Orders 
that: 
(a) The Appeal be upheld; 
(b) The Order made by the Senior Commissioner 

on 13 May 1993 be quashed; 
(c) The matter be referred back to the Senior 

Commissioner for hearing and determination 
according to law." 

Mr Maguire very properly, as we observed to him, 
conceded the appeal. I find that grounds 1 and 2 were made 
out. 

The Senior Commissioner erred in law by breaching the 
rules of natural justice, in that he received into evidence the 
Report dated 3 May 1993 made by an Inspector from the 
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Department of Occupational Health, Safety and Welfare, 
and finally determined the matter in dispute relying on the 
document and the evidence contained in it:— 

(1) Without allowing the appellant an opportunity to 
cross-examine the Inspector, or to lead evidence 
in rebuttal; and 

(2) Without allowing the appellant to make submis- 
sions in respect of the evidence given in the 
proceedings on 30 March 1993. 

This act and omission constituted a breach of natural 
justice in the circumstances of this case. It is clear on the 
authorities of RRIA v. AMWSU and Others (1986) 66 
WAIG 1553, RRIA v. AMWSU and Others (1990) 70 
WAIG 2083, ASEMFWU and Others v. SECWA and Others 
(1991) 71 WAIG 315 and RRIA v. AMWSU and Others 
(unreported decision of the Industrial Appeal Court deliv- 
ered on 15 January 1993) (and the cases cited therein), as 
well as Stead v. SGIC (1986) 161 CLR 141. (In particular, 
see Shareef v. Commissioner for Registration of Indian and 
Pakistani Residents [1966] AC 47 at 61, (questioning a 
witness on an undisclosed report), Kanda v. Government of 
Malaya [1962] AC 322 at 335-338, as well as National 
Companies and Securities Commission v. News Corporation 
Ltd and Others (1984) 52 ALR 417 (High Court), Murray 
v. Greyhound Racing Control Board of Queensland [1979] 
QdR 111 at 116-117 and Hurt v. Rossall and Others (1982) 
43 ALR 252 at 259 (the right to cross-examine), as well as 
G Flick "Natural Justice" (1984) 2nd Edition and the cases 
cited therein at pages 69, 77, 78, 82-84 and 106, and see, 
too, RRIA v. AMWSU and Others 72 WAIG 25 and 
Dianella Hotel and Others v. FCU 69 WAIG 2303) (see as 
well as the authorities cited Western Mining Corporation 
Ltd v. AMWSU and Others 71 WAIG 2009 and Portius Pty 
Ltd v. TWU 71 WAIG 19 also). 

In particular, it is clear to me, on those authorities, that 
the appellant has demonstrated that the denial of natural 
justice deprived it of the possibility of a successful outcome. 
Further, the respondent has not satisfied me that a properly 
conducted trial "could not possibly" have produced 
different results (see RRIA v. AMWSU and Others 
(unreported decision of the Industrial Appeal Court deliv- 
ered on 15 January 1993) at pages 24-25 per Nicholson J 
citing Stead v. SGIC (op cit)). 

The principles of natural justice, their application within 
the Commission's jurisdiction, and the manner of their 
application have been thoroughly considered in the past in 
decisions of the Full Bench and the Industrial Appeal Court. 
It is quite unnecessary, particularly in this case, to say 
anything further. 

Further, it was submitted, although it was not pleaded, 
that s.26(3) of the Act was breached. In the absence of an 
amendment to the grounds as specifically plead s.26(3), I 
cannot find that the Senior Commissioner was in breach of 
s.26(3), although arguably he clearly was. However, that is 
not now necessary for the disposition of the matter, in any 
event 

As to ground 2, it is quite clear that the Senior 
Commissioner failed to comply with s.44(9) of the Act in 
that he failed to completely hear the matter in dispute before 
determining the matter, in other words, in this case, the 
hearing was incomplete until such time as the Senior 
Commissioner had afforded an opportunity to the parties to 
be heard, and/or to lead evidence in relation to or 
cross-examine upon the Report. 

As to ground 3, I am not persuaded that the failure to 
deliver a decision drawn up in the form of Minutes before 
any order issued did breach s,35 of the Act. The order made 
was a dismissal, and s.35 of the Act specifically exempts an 
order for dismissal from those provisions which require a 
decision to be drawn up in the form of a Minute and handed 
down to the parties, and which require the opportunity to be 
given to the parties to speak to the Minutes, if they do not 
waive those rights. 

It might be argued that this was not an order dismissing, 
because of the extensive recitals which might more properly 

have been the subject of written reasons for decision than 
a recital in an order. However, I am not persuaded on this 
occasion upon what has been put to me that that is the case. 

Having found that grounds 1 and 2 are made out, it is my 
duty to quash the decision at first instance. I cannot suspend 
and remit, because the terms of s.49(5) of the Act are 
disjunctive as Brinsden J noted were our views in RRIA v. 
AMWSU and Others (1990) 70 WAIG 2083 at 2085. 
Secondly, because what occurred was wrong in law, then the 
appropriate remedy is that the decision be quashed (see per 
Brinsden J and Nicholson J, with whom Rowland J agrekl, 
in RRIA v. AMWSU and Others (1990) 70 WAIG 2083 at 
2085-2086). I would order accordingly. 

CHIEF COMMISSIONER: This appeal was conceded by 
the Respondent under the circumstances where it agreed that 
the Appellant had been denied natural justice. 

In the determination of the abattoir operator's rights as to 
speed of the mutton chain and the manning level of the 
mutton slaughter team, the Commission accepted the report 
of the inspector, Department of Occupational, Health, Safety 
and Welfare without affording the parties the opportunity to 
be heard. The inspector's written report was received and 
accepted by the Commission. The matter was referred for 
arbitration pursuant to Section 44 of the Industrial Relations 
Act 1979 was thereupon dismissed. The Commission 
adopted the inspector's conclusion that to increase the 
present operation from a 37 person team with the chain 
running at 8 sheep per minute to a 43 person team with the 
chain running 9 sheep per minute would be hazardous to the 
health and safety of employees. 

Section 26(1 )(b) of the Act provides that the Commission 
is not bound by any rules of evidence but may inform itself 
on any matter in such a way as it thinks just. However, this 
is not a licence to ignore the rules. The rules of evidence 
provide a method of enquiry formulated to elicit truth and 
to prevent error. They cannot be set aside in favour of a 
course of inquiry which necessarily advantages one party 
and necessarily disadvantages the opposing party (R. v. War 
Pensions Entitlement Appeal Tribunal: Exparte Bolt [1933] 
50 CLR 228 Evatt J. at 256 (dissenting)). The common law 
requirement that the Commission must not in its reception 
of evidence deny natural justice to any of the parties acts as 
a powerful control over a tribunal which is not bound by the 
rules of evidence. 

The inspector's report went to the heart of the issue before 
the Commission. It was disposed of without the inspector's 
opinion being subject to cross-examination and without the 
Commission hearing from the parties. Proceedings wherein 
rights, interests or entitlements can be affected necessarily 
require parties to be afforded natural justice. To this end, the 
rules of evidence are indispensable. 

COMMISSIONER GREGOR: This Appeal has its gene- 
sis in the Decision made by Senior Commissioner Halliwell 
on or about the 13th of May 1993, as it is expressed in an 
Order issued by him on that date. By that Order, the 
Commission dismissed a claim which was then before it 

The claim had its genesis in a notification to the 
Commission in Application No. C. 682 of 1992 made by The 
Western Australian Meat Commission (WAMC). The 
Notice of Application sought an urgent conference pursuant 
to Section 44 of the Industrial Relations Act 1979 (the Act) 
for the purposes of resolving a dispute between WAMC and 
the Australasian Meat Industry Employees' Union, Indus- 
trial Union of Workers, Western Australian Branch 
(AMIEU). The Senior Commissioner caused a conference 
to be convened on the 1st of December 1992. At that 
conference, it can be assumed that the subject matter of the 
dispute, which is described in a schedule to the Notice of 
Applicant, was discussed. The problem was not resolved and 
the parties were directed to have further discussions. 
However, they still remained in disagreement over how to 
achieve designated production levels on the Mutton Chain 
at WAMC's works at Robb Jetty when factors such as the 
speed of the chain and the size of the slaughter team were 
taken into account. On the 14th of December 1992, the 
Senior Commissioner was advised by WAMC representa- 
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tives that the process of conciliation was, in its view, 
exhausted and requested that the matter be referred for 
hearing and determination. 

This was done by way of a Memorandum of Matters for 
Hearing and Determination under Section 44. The Memo- 
randum was issued on the 27th of January 1993. The 
schedule describes the matters for debate which can be 
encapsulated in the following way: that WAMC sought 
orders to "establish management's rights concerning the 
speed of the chain and the determination of the size of the 
mutton slaughter team." 

In due course, the referred matter was listed for hearing. 
This hearing commenced on the 30th of March 1993. At the 
hearing, the Commission heard submissions from the 
advocate on behalf of WAMC. It heard evidence from Mr 
AJ. Payne and from Mr A.J. Totten as witnesses for 
WAMC. There were short submissions made by Mr 
Maguire, who appeared for the AMIEU, and then he caUed 
evidence from Mr G. Mirco to support the propositions of 
the Union. At the completion of Mr Mirco's evidence, the 
Commission, after hearing from the parties that they wished 
to have inspections, directed that they consult with his 
Associate about the arrangements for that purpose. 

In due course, the inspections took place at the WAMC's 
abattoir at Robb Jetty. Apparently the Senior Commissioner, 
having heard during the addresses to him that matters 
involving safety were concerned, arranged for an inspector 
of the Department of Occupational Health, Safety and 
Welfare to attend. There is nothing on the record of 
proceedings, or in any of the information presented during 
hearing to the Full Bench, to indicate that the inspector was 
appointed by the Commission, pursuant to its powers under 
Section 27(1 )(i) of the Act, which section enables the 
Commission to refer any matter to an expert and to accept 
his report as evidence. There may be such an appointment 
because the inspectors' report at AB6 in the first line states: 

"As requested (appendix 1), I attended an inspection 
at the premises.... " 

However there is nothing upon which the Full Bench 
could base a finding that the inspector was acting in a way 
other than by which exercise of the powers conferred on him 
as an inspector under the Occupational Health, Safety and 
Welfare Act 1984. 

The inspector submitted a report on the 3rd of May 1993 
and on the 13th of May 1993, the Senior Commissioner 
issued a letter to the representative of the WAMC, enclosing 
a copy of the report by the inspector; a report which the 
Senior Commissioner described as being "from Department 
of Occupational Health, Safety and Welfare of Western 
Australia. The letter also indicated that he had considered 
the report and having regard to "Section 25 of the 
Occupational Health, Safety and Welfare Act 1984 the 
Commission, without expressing a view on the merits of the 
matter, concludes in light of the above, that the application 
shall be dismissed". The Senior Commissioner then issued 
the Decision which is the subject of this Appeal. The 
Reasons for the Decision are described in three brief 
citations to the Order. 

In his letter to WAMC the learned Senior Commissioner 
mentioned Section 25 of the Occupational Health, Safety 
and Welfare Act 1984. This section provides powers to an 
inspector to issue a direction to cease work. TTiese directions 
can be issued where attempts to resolve an issue, described 
in Section 24 of the Act, that is an issue relating to 
occupational health, safety and welfare in the workplace 
have failed. In such circumstances an inspector, upon being 
notified under subsection (1) of Section 25 that there has 
been such a failure, can take action under the Act as he 
considers appropriate. That is, he can, inter alia, direct 
cessation of work. However, there is nothing on the record 
before the Full Bench which indicates that any directions to 
cease work were issued by the inspector involved, nor is 
there anything that indicates that the matter first proceeded 
pursuant to Section 24 of the Occupational Health, Safety 
and Welfare Act 1984. 

That is sufficient background to the matter for adjudica- 
tion. WAMC appeals against the Decision on the following 

grounds. "Grounds of Appeal and Relief Sought. 
1. The Senior Commissioner erred in law by breach- 

ing the rules of natural justice, in that he received 
into evidence a report date 3 May 1993 made by 
an Inspector from the Department of Occupational 
Health, Safety and Welfare ("the report") and 
finally determined the matter in dispute: 
(a) without allowing the Appellant an opportu- 

nity to cross examine the Inspector, or to lead 
evidence in rebuttal; and 

(b) without allowing the Appellant to make 
submissions in respect of the evidence given 
in the proceedings on 30 March 1993 and the 
report. 

2. The Senior Commissioner erred in law in that he 
failed to comply with Section 44(9) of the 
Industrial Relations Act 1979 ("the Act") in that 
he faded to completely hear the matter in dispute 
before determining the matter. 

3. The Senior Commissioner erred in law in that he 
failed to comply with or give effect to Section 35 
of the Act which requires: 
(a) Before the decision is delivered, it be drawn 

up in the form of Minutes which shall be 
handed down to the parties concerned; 

(b) Reasons for Decision to be published at the 
same time; 

(c) The parties be entitled to speak to the matters 
continued (sic) in the Minutes of Decision 
before they are delivered as the Decision of 
the Commission. 

4. In the circumstances, the appellant seeks Orders 
that: 
(a) The Appeal be upheld; 
(b) The Order made by the Senior Commissioner 

on 13 May 1993 be quashed; 
(c) The matter be referred back to the Commis- 

sioner for hearing and determination accord- 
ing to law." 

The argument on behalf of WAMC is that it was denied 
natural justice by the Senior Commissioner in the issue of 
his Decision in die way that he did and at the time that he 
did while not allowing WAMC to controvert the report by 
the inspector, which report went specifically to the matters 
in dispute between the parties. It is unnecessary for me to 
recite the submissions of Ms Smith, of Counsel who 
appeared for WAMC. It is sufficient to say that the AMIEU 
conceded the Appeal on the basis that both of the parties 
should have had the opportunity to examine the inspector, 
the author of the report, as to his evidence. 

At hearing, the Full Bench accepted the concession of the 
Appeal as being a proper attitude to take in the circum- 
stances. It allowed the Appeal on the basis that grounds (1) 
and (2) were made out and advised the parties that its 
Reasons for Decision would issue in due course. 

I need to make some brief comments on this Appeal. I first 
touch upon ground (3). This ground avers that the Senior 
Commissioner erred in law in that he failed to comply with 
or give effect to Section 35 of the Act which requires a 
Decision to be delivered in the form of Minutes, for Reasons 
for Decision to be published at the same time and the parties 
to be entitled to speak to the matters contained in the 
Minutes before they are delivered. Clearly Section 35 of the 
Act, in subsection (1), exempts an Order for dismissal from 
the operation of the rest of the section. The Order issued by 
the Senior Commissioner on the 13th of March 1993 was 
an Order for dismissal and therefore the provisions of 
Section of 35 of the Act, to the extent that they have to be 
met, have been met. I would not allow ground (3). 

In conceding the Appeal, Mr Maguire, in effect, suggests 
that there is a duty upon the Commission to allow for the 
parties to examine, and I take this to mean cross examine, 
the inspector as to his evidence. This, says Mr Maguire, 
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would meet the requirements of Section 26(3) of the Act. 
Mr Maguire's suggestion ties in with the fundamental 
underpinning of Ms Smith's argument that there was a 
denial of natural justice as was alleged in grounds (1) and 
(3) of the Appeal. 

The commencing point for the discussion on these issues 
is, in my view, located in the R v. Commonwealth 
Conciliation and Arbitration Commission; Ex parte Angliss 
Group (1969) 122 CLR 546 (the Angliss Case). This case 
is cited by Brinsden J. in Robe River Iron Associates v. 
Amalgamated Metal Workers & Shipwrights' Union of 
Western Australia and Others (1986) 66 WAIG 1553 as one 
amongst a number of cases, which demonstrate the 
variability in the application of the principles of natural 
justice when the Commission is exercising the powers 
conferred by the enabling act. In the Angliss Case (op cit), 
at 552 of the report, the High Court said that there can not 
be any doubt that members of the Commission are bound 
to act in a judicial manner or that the common law principles 
of natural justice are applicable to the Commission and its 
members in relation to hearings. It went on to add: 

"But it must be bome in mid that these principles 
are not to be found in a fixed body of rules applicable 
inflexibly at all times and in all circumstances. Ticker 
L.J. said in Russell v. Duke of Norfolk (1): 

"The requirements of natural justice must 
depend on the circumstances of the case, the 
nature of the inquiry, the rules under which the 
tribunal is acting, the subject matter that is being 
dealt with, and so forth." 

This passage was approved by the Privy Council in 
University of Ceylon v. Fernando (20, and was used by 
Kitto J. in Mobil Oil Australia Pty. Ltd. v. Federal 
Commissioner of Taxation (3). There his Honour 
observed: 

"What the law requires in the discharge of a 
quasi-judicial function is judicial fairness.... What 
is fair in a given situation depends upon the 
circumstances." " 

The High Court agreed with the statements of the law and 
added that: 

"It is plain that when it is necessary to consider a 
question of fairness in relation to a tribunal the whole 
of the circumstances in the field of inquiry are 
important. The nature of the jurisdiction exercised and 
the statutory provisions governing its exercise are 
amongst those circumstances." 

In a later Decision of the High Court of Australia (in) Re 
Ludeke and Others: Ex parte Customs Officers Association 
of Australia, Fourth Division (1985) 59 ALR 417 at 428, 
Justice Deane observed that when hearing matters the 
Commission is bound to "observe the rules of procedural 
fairness which are commonly referred to as the principles 
of natural justice". It appears that the High Court considers 
that procedural fairness and the principles of natural justice 
are one in the same. The need to meet the requirements of 
natural justice or procedural fairness have obvious influence 
upon the proceedings of this Commission. The influence is 
evident in both the objects of the Act and in the statutory 
provisions the Commission is required to follow by virtue 
of its Regulations. For instance, in Section 6 (Objects) of the 
Act, in paragraph (c) the Commission is: 

(c) to provide means for preventing and settling 
industrial disputes not resolved by amicable 
agreement, including threatened, impending and 
probable industrial disputes, with the maximum of 
expedition and the minimum of legal form and 
technicality;" 

Section 26(1) of the Act requires the Commission to act 
according to equity, good conscience, and the substantial 
merits of the case without regard to technicalities or legal 
forms. There is difficulty in settling the boundaries of this 
duty to act fairly, particularly since by Section 27 of the Act, 
the general procedure of matters before the Commission arc 
within its discretion. Regulation 92 (Waiver of procedural 
regulations) is also relevant in this context, where the 
Commission may, in relation to proceedings before it, or the 

Registrar, in special circumstances, either absolutely or 
subject to conditions, exempt any person from compliance 
with any procedural requirement of the regulations. This, in 
my respectful view, confirms the raison d'etre of statement 
made in the Angliss Case (op cit) that the rules of natural 
justice to be applied by the Commission have a flexible 
content which may well vary from case to case. This could 
well mean that the typical requirements of natural justice at 
common law may be abrogated by the Commission's 
statutory indications that it is the master of its own 
procedure. Therefore it may well be that the common law 
rules of justice may not apply with their full rigour in 
proceedings in this Commission because questions of 
procedure are matters which fall within the Commission's 
discretion. 

In the Australasian Meat Industiy Employees' Union v. 
Meat and Allied Trades Federation of Australia (1990) 33 
IR 431 (MATFA's Case), by its actions, the Full Bench of 
the Australian Industrial Relations Commission indicated a 
reluctance to intervene on natural justice grounds to correct 
what might be described as a matter of procedure. It is quite 
clear, though, on the authorities, that although the Commis- 
sion is vested with a wide discretion in procedural matters, 
it nevertheless remains obliged to observe the requirements 
of natural justice but the existence of that wide discretion 
means, in my view, that it is entitled to balance a number 
of factors against a requirement to precisely adhere to those 
requirements. MATFA's Case (op cit) gives further illustra- 
tion. In that matter, the Full Bench dealt with an appeal 
where at first instance a Deputy President had declined to 
issue a summons to direct applicant employers and a number 
of other employers in various states to produce a range of 
documents which was said to be necessary to assist the 
AMIEU to demonstrate that the Applicant employers were, 
in fact, competitive given their existing wages and condi- 
tions. That decision was taken on appeal and the Full Bench 
came to the conclusion, after considering some of the basic 
premises, that the AMIEU had not suffered any denial of 
natural justice and the decision to refuse to issue summons' 
was made appropriately in the circumstances and consistant 
with procedural fairness. It said, though, the Full Bench 
accepted the submission on behalf of the AMIEU that there 
were a number of contentions relating to the principle of 
natural justice including: 

"• the AMIEU needed to know the case it must meet 
• the AMIEU have an opportunity to present its case 

and test the case of the applicants 
• the AMIEU have a proper and adequate opportu- 

nity to prepare its case including cross-examina- 
tion 
and 

• that it would be contrary to those principles to 
restrict cross-examination to those issues raised by 
the applicant..." 

The Full Bench accepted the first three of the propositions 
as it said they reflected the fundamental aspects to the 
common law principle of natural justice to which the 
Commission is required to adhere. They then cited Mason 
J. in Kioa v. Minister for Immigration and Ethnic Affairs 
(1985) 159 CLR 550 (Kioa's Case) where the learned Judge 
had cited the statement from the Angliss Case to which I 
have referred previously, and in addition to that added: 

"In this respect the expression 'procedural fairness' 
more aptly conveys the notion of a flexible obligation 
to adopt fair procedures which are appropriate and 
adapted to the circumstances of the particular case. The 
statutory power must be exercised fairly, that, in 
accordance with procedures that are fair to the 
individual considered and in the light of the statutory 
requirements, the interests of the individual and the 
interests and purposes, whether public of private, which 
the statue seeks to advance or protect or permits to be 
taken into account as legitimate considerations. 

and later 
The critical question in most cases is not whether the 

principles of natural justice apply. It is: what does the 
duty to act fairly require in the circumstances of the 
particular case?" (Kioa's Case op cit at 582) 



The Full Bench then went on to consider what the rules 
required of the Commission at first instance on the matter 
under appeal. It decided that the Commission's decision to 
not issue summons' was justifiable on the facts in the matter. 
It, in effect, deferred the question of the issue of summons' 
but did not refuse to permit the Union to know the case it 
had to meet or to test the applicant's case and put it's own 
case or to prepare it's cross examination for it's case. The 
decision was a sequencing of stages. 

The above analysis confirms the flexible quality of the 
requirements of fairness. In Mobil Oil Australia Pty Ltd v. 
Federal Commissioner of Taxation (1963) 113 CLR 475 at 
504 Kitto J. wrote that "What is fair in a given situation 
depends upon the circumstances." 

The above leads me to the conclusion that, given all of 
the circumstances of the matter under appeal, the parties 
were both denied access to procedural fairness and therefore 
the appeal must succeed. However, I do not accept Mr 
Maguire's submission that by implication, in all circum- 
stances, there is a right for cross-examination. The authori- 
ties confirm that there is a flexible quality of fairness and 
it can not be said in every circumstance that there is a need 
to cross-examine although it could be said that the ability 
to cross-examination would be high on the list of those 
requirements of natural justice which should be afforded to 
parties in proceedings before the Commission. 

For the Reasons I have expressed, the Decision of the 
Commission in Application No. CR 682 of 1992, made on 
the 13th of May 1993, should be quashed. 

THE PRESIDENT: For those reasons, grounds 1 and 2 
are made out, and the decision of the Commission in 
application No. CR 682 of 1992 made on 13 May 1993 will 
be quashed. 

Appearances: Miss J H Smith (of Counsel) on behalf of 
the appellant. 

Mr G Magu ire on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Meat Commission 

(Appellant) 
and 

The Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, Western Australian Branch 

(Respondent). 
No. 890 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

13 July 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 13th day of July 1993, and having heard Miss 
J H Smith (of Counsel) on behalf of the appellant and Mr 
G Maguire on behalf of the respondent, and the Full Bench 
having determined that its reasons for decision will issue at 
a future date, it is this day, the 13th day of July 1993, ordered 
as follows:— 

(1) That ground 4(c) of the grounds of appeal be and 
is hereby amended, by consent, by deleting "a" 
in the first line of ground 4(c) after the words 
"back to" and substituting therefore the words 
"the Senior", so that ground 4(c) now reads:— 
"(c) The matter be referred back to the Senior 

Commissioner for hearing and determination 
according to law". 

(2) That appeal No. 890 of 1993 be and is hereby 
upheld insofar as it relates to grounds 1 and 2. 

(3) That the decision of the Commission in applica- 
tion No. CR 682 of 1992 made on 13 May 1993 
be and is hereby quashed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[U.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tip Top Bakeries 

(Appellant) 
and 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

(Respondent). 
No. 844 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

17 September 1993. 
Reasons for Decision. 

THE PRESIDENT: This is an appeal against the decision 
of the Commission at first instance, constituted by a single 
Commissioner. 

There were two applications to be determined before we 
could hear and determine the appeal. 

The first application by the appellant was one seeking an 
extension of time of one day within which to institute an 
appeal. An appeal must be instituted within 21 days of the 
date of the decision against which the appeal is brought. In 
Arpad Security Agency Pty Ltd v. FMWU 69 WAIG 1287 
at 1288, the Full Bench, applying Re Coldham and Others; 
Ex pane Australian Building Construction Employees' and 
Builders' Labourers' Federation 64 ALR 215, a judgment 
of the High Court, held that there was power to extend the 
time for lodging an appeal. 

The appeal was brought by a party to the proceedings 
wherein the decision was made and they had the right to 
appeal (see s.49(3) of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act")). 

The chronology of the matter was this:— 
(1) The order appealed against was deposited in the 

registry on 3 May 1993, which is die date when 
the order was deposited in the registry and thereby 
perfected (see Graham McCorry v. Como Invest- 
ments Pty Ltd 69 WAIG 1000). 

(2) The last day within which an appeal could be filed 
was 24 May 1993. 

(3) For reasons which I will go to later, the notice of 
appeal was not filed until 25 May 1993. 

(4) There is a notice of application for extension of 
time filed. That was filed on 25 May 1993, also 
out of time. 

(5) No answer was filed to that application, but it was 
orally opposed by Counsel for the respondent. 

(6) An affidavit sworn by John Anthony Pease, the 
Solicitor having the conduct of the matter on 
behalf of the appellant, was filed in the Commis- 
sion on 25 May 1993 in support of the application 
to extend time. 

(7) No affidavit was filed in opposition to Mr Pease's 
affidavit. (One affidavit in reply was not admitted 
by us). 

The facts relied upon, which I summarise from Mr 
Pease's affidavit, are as follows:— 

(1) At first instance, Mr Jeffrey Uphill of the Chamber 
of Commerce and Industry of Western Australia 
represented the appellant. 
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(2) On 19 May 1993,16 days after the order of Parks 
C issued, Mr Uphill instructed Mr Pease that the 
appellant intended to appeal, and further in- 
structed him to brief Counsel to draw the grounds 
of appeal. On that same day, Mr Pease rang 
Counsel to confirm that he was briefing him. 

(3) On 24 May 1993, the grounds, as drafted, were 
delivered. Mr Pease was present as a witness in 
District Court proceedings during the whole of 24 
May 1993. However, he arranged for the grounds 
of appeal, as drawn by Counsel, to be faxed to Mr 
Uphill. 

(4) Mr Pease deposes that he assumed that Mr Uphill 
would prepare a notice of appeal, incorporate the 
grounds of appeal as drawn by Counsel with the 
notice of appeal and ensure that the notice was 
filed and served that day. 

(5) On 25 May 1993, Mr Pease telephoned Mr Uphill 
and was told that Mr Uphill had acted on the 
assumption that Messrs Birman and Ride, Mr 
Pease's firm, would prepare the notice and file it 
within time. 

(6) Immediately after, the notice of appeal, this 
application and the affidavit were prepared and 
filed. 

(7) The delay was therefore asserted to be solely due 
to his misunderstanding that Mr Uphill would 
prepare and file the notice of appeal. 

As part of the appellant's case, it was submitted that the 
appeal involved serious issues of fact and law, and that the 
delay was slight and not attributable in any way to the 
conduct of the appellant. 

It was therefore submitted that it would be very harsh to 
penalise the omission which arose from a misunderstanding 
between its representatives upon the appellant. 

Next, we were taken to a number of authorities, including 
Esze t/a Tom Esze Real Estate v. Layer 73 WAIG 1222 in 
which, for similar reasons, the notice of appeal was filed one 
day out of time, and wherein an extension of time was 
granted. 

The submission was that the appellant here fully met the 
tests. The injustice to the appellant was plainly the inability 
on its part, because of an omission by its agent or Solicitor, 
to comply with the rules. 

Further, the submission was that there was a strongly 
arguable case because the Commission at first instance 
faded to choose between two principal witnesses, and failed 
to make the necessary findings of fact to form a foundation 
for the conclusions required as to the nature of the conduct. 

It would therefore be incumbent on the Full Bench to 
decide whether there had been misconduct or not, such as 
to justify a summary dismissal. 

Other grounds were that the Commission failed to have 
regard for relevant considerations and failed to read the 
cautionary note in Undercliffe Nursing Home v. FMWU 65 
WAIG 385 that the Commission cannot play the role of an 
appellate body in relation to the employer's role, the 
employer having a right to terminate which will only be 
interfered with if it is abused. 

A schedule of evidence said to illustrate these points was 
tendered. 

Further, the discretion is not fettered by other decisions. 
Unlike Ryan v. Hazelby and Lester t/a Carnarvon Waste 
Disposals 73 WAIG 1752, too, there was no inordinate delay 
in this case, so the submission went. 

Mr Cuomo (of Counsel), on behalf of the respondent, 
made a number of submissions. We did not allow an 
affidavit from Mr Cuomo to be tendered. (That related to Mr 
Boycott's detriment if the appeal succeeded, as I understood 
it, a detriment which is obvious). 

It was submitted that the prejudice to Mr Boycott via the 
union in granting the extension of time is that Mr Boycott, 
having had the benefit of the decision, would be put in a 
position where his realistic expectation of certainty in 
litigation would be disturbed. The appellant must be fixed 

with the mistakes of his representatives. Mr Cuomo made 
no submissions as to the merit of the appeal or the conduct 
in other respects of the appellant. 

I turn now to deal with this application. The application 
required to be dealt with is under s.27(l)(m) and (v) of the 
Act. It is a discretionary matter and is govemed by s.26(l)(a) 
and (c) of the Act, in particular. S.49 of the Act does not 
contain a provision which negatives that. 

The Full Bench is bound by the judgment of the Industrial 
Appeal Court in Ryan v. Hazelby and Lester t/a Carnarvon 
Waste Disposals {op cit) where Gallo v. Dawson (1990) 64 
ALJR 458 at 459 was applied (see, too, Arpad Security 
Agency Pty Ltd v. FMWU {op cit)). 

I now refer to the ingredients of Gallo v. Dawson {op cit) 
as quoted by Kennedy J. 

Certainly a grant of extension of time is not automatic. 
The object of the Act in this case is to ensure that those rules 
which fix times for doing acts do not become instruments 
of injustice. The discretion to extend time which exists, 
exists for the purpose of enabling the Commission to do 
justice between the parties. The discretion is, I would 
suggest, even wider where the Commission is enjoined to 
act according to equity, good conscience and the substantial 
merits of the case, without regard to technicalities or legal 
forms by s.26 of the Act. Certainly, the discretion can only 
be exercised in favour of the applicant upon proof that strict 
compliance will work an injustice upon the applicant. In 
order to determine whether the rules (or in this case the 
statutory time limit) will work an injustice, it is necessaiy 
to have regard to the history of the proceedings, the nature 
of the litigation, and the consequence for the parties of the 
grant or refusal of the application. 

There is also the question of there being a vested right to 
retain the judgment upon the expiry of the time within which 
to file an appeal, and the prospects of the applicant 
succeeding. TTie latter was described by Kennedy J in Ryan 
v. Hazelby and Lester t/a Carnarvon Waste Disposals {op 
cit) as the initial step. 

The Commission at first instance found verbal provoca- 
tion alleged to be a racist and "pejorative" remark by Mr 
Boycott, the dismissed employee, followed by "the first 
physical provocative act by Mr Lee" (see page 14 of the 
appeal book (hereinafter referred to as "AB")). The 
Commission found that the dismissal of Mr Boycott was 
unfair, having regard to a number of factors. 

We did not deal with the submissions as to the merit of 
the appeal for obvious reasons. However, the grounds 
depend in part on Mr Boycott having allegedly provoked a 
fight by abusing Mr Lee causing the entire incident. 

It is alleged, too, in the grounds of appeal that the 
Commission at first instance erred in not finding that the 
overall conduct justified summary dismissal. There are other 
findings which do not relate to questions of credibility (see 
ground 2), although some do. 

Mr Cuomo did not make it part of his case that there were 
not sufficient prospects of success to found the application 
to extend time. 

There were, on the submissions of Mr Dixon (of Counsel), 
on behalf of the appellant, upon a reading of the decision 
at first instance, and of the grounds, sufficient prospects of 
success to support the application to be made. 

As to the conduct of the parties, the only question raised 
was the failure of the appellant to institute the notice of 
appeal within time. No other question of conduct was raised 
by Mr Cuomo. 

In my opinion, it is irrelevant that the applicant's agent 
at first instance announced an intention to appeal on 3 May 
1993 before the Commission at first instance. In any event, 
that was not relied on by the respondent. Further, it was not 
put to Counsel for comment. 

What is relevant is why the appeal was instituted out of 
time. That was clearly because of a misunderstanding 
between the appellant's representatives. That is a material 
factor (see Esther Investments Pty Ltd v. Markalinga Pty Ltd 
(1989) 2 WAR 196). In Esther Investments Pty Ltd v. 
Markalinga Pty Ltd {op cit) and Esze t/a Tom Esze Real 



Estate v. Layer (op cit) the delay was either substantial or 
inordinate. In this case, the delay was one day or less. That 
is clearly a factor to be taken into account. (I take into 
account all of the prescribed factors and the peculiar factors 
relevant to this application). The delay was negligible. The 
prospects of success are such as to warrant the application 
being granted. Further, the conduct of the applicant 
(appeUant) giving rise to the delay which was occasioned 
by the omissions of its agent, is not so culpable as to 
properly lead to a refusal of the application. Indeed, the 
misunderstanding between the representatives was suffi- 
cient to support the application being granted, with the other 
factors. The prejudice suffered by the respondent is that an 
appeal will be against an order in his favour, when the appeal 
was instituted one day out of time. (If it loses the appeal 
detriment to its member is evident as we told Mr Cuomo). 
The prejudice to the applicant is that the order appealed 
against can be enforced. 

Further, as I have said, no reliance was placed by Mr 
Cuomo on any delay in instructing Solicitors and Counsel 
before the time for filing the notice of appeal had expired. 
Nor could there be such reliance. Even if there were grounds 
to rely on it, the real reason for the delay was a 
misunderstanding on the last day for filing the notice of 
appeal. Further, it was not sought by Mr Cuomo to persuade 
us that there was not an arguable case. There plainly was. 

The time limit imposed by the Act must be prima facie 
obeyed, and the respondent has a "vested right to retain the 
judgment" unless the application is granted. However, in all 
of these circumstances, applying Ryan v. Hazelby and Lester 
t/a Carnarvon Waste Disposals (op cit) and the other cases 
cited therein, as well as Esther Investments Pty Ltd v. 
Markalinga Pty Ltd (op cit), I must hold that there is, as I 
have set out above, adequate material upon which to 
exercise the Full Bench's discretion in favour of the 
applicant. 

Going further than that, if the Full Bench applies 
s.27(l)(m) and (v) and s.26(l)(a) and (c) of the Act, as the 
Full Bench is required to do, the equity, good conscience and 
substantial merits of the case and the balanced interests of 
the parties can lead only to that conclusion. 

I would grant the application and make any necessary 
orders of the same kind in relation to this application insofar 
as it might be out of time (see s.26(2) of the Act). 

There is one other matter. The name of the respondent in 
the appeal documents is plainly erroneous. It sets out the 
name of the Federal union and not the name of the State 
registered organisation. It is an error of the type referred to 
in The Owners of Johnston Court Strata Plan No 5493 v. 
Dumancic 70 WAIG 1285, and was remedied, as it could 
and should have been, by an order amending the name as 
it is written to the name of the State registered organisation, 
and the applicant at first instance. 

CHIEF COMMISSIONER COLEMAN: This is an appeal 
against a decision of the Commission to order the 
re-employment of the respondent union's member who was 
dismissed after his participation in a physical altercation at 
the workplace. 

Before the substantive appeal could be heard there are two 
preliminary issues to be considered. First there is the matter 
of the standing of the appeal given that the appellant had 
served the Notice of Appeal on "The Transport Workers' 
Union of Australia, W.A. Branch" when it was the 
"Transport Workers' Union of Australia, Industrial Union 
of Workers, Western Australian Branch" that was the party 
to proceedings from which the appeal arises. The appellant 
sought leave to rectify this error. That application was 
opposed by the respondent. It was argued that the party 
served was a different entity and that presented an 
insurmountable obstacle to the appeal. 

The next preliminary issue to be considered is an 
application for an extension of time within which to institute 
the appeal. The appeal was filed on 23 May 1993, one day 
out of time. In opposing this application the respondent 
argued that the two preliminary issues were intertwined. 
Although the respondent's submissions were made on that 
basis I consider it necessary to establish the standing of the 

appeal with respect to the identification of the respondent 
before and separate from the issue of the extension of time 
for the filing of the appeal. 

While the Notice of Appeal was served on a purported 
organisation but not one which was party to proceedings for 
the purpose of Section 49(3) of the Industrial Relations Act 
1979 ("the Act"), the registered organisation that should 
have been notified was aware of the likelihood of the appeal. 
The subsequent service of the appeal book upon it and its 
participation in stay proceedings militate against the 
existence of an obstacle which cannot be remedied by the 
exercise of power pursuant to Section 27(l)(m) and in 
accordance with Section 26(1 )(a) of the Act. The defect in 
the Notice of Appeal should be rectified by an order 
identifying the respondent as the "Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch." 

There is jurisdiction to extend time to file a Notice of 
Appeal (see Arpad Security Agency v. F.M.W.U. [(1989) 69 
WAIG 1287], The principles upon which that discretion may 
be exercised are set out in Gallow v. Dawson (1990) 64 
ALJR 458 at 495, a case referred to by Kennedy J in Ryan 
v. Carnarvon Waste Disposals (1993) 73 WAIG 1752. The 
applicant seeking the extension of time must prove that a 
strict compliance with the requirements to institute an 
appeal will constitute an injustice. It is also necessary to 
have regard to the prospect of the appellant succeeding in 
the substantive appeal. In Gallow v. Dawson (op cit) 
McHugh J said: 

"In order to determine whether the rules will work 
an injustice, it is necessary to have regard to the history 
of proceedings, the conduct of the parties, the nature 
of the litigation and the consequences for the parties of 
the grant or refusal of the application for extension of 
time: Avery v. No. 2 Public Service Board [1973]— 
NZLR 86 at 92; Jess v. Scott (1989) 12 FCR 187 at 
194-195." 

The submissions to show that in this matter there is the 
prospect of the substantive appeal succeeding depends 
heavily on the Full Bench arriving at findings of fact 
contrary to those of the Commission in the first instance. 
This requires the Full Bench to be satisfied that the 
Commissioner misdirected himself or that the advantage he 
had in seeing and hearing the witnesses could not justify the 
conclusions reached. While the submissions in respect of an 
application for an extension of time could not go to the detail 
of the substantive arguments to establish errors of fact, the 
course which the Full Bench is being asked to consider is 
one to be approached with caution (see Growmark Packag- 
ing v. F.M.W.U. (1993) 73 WAIG 220 at 224). That is not 
to say that the substantive appeal could not possibly succeed 
but on what was submitted I am not satisfied that the 
prospects are favourable to the appellant. 

The history of proceedings and the conduct of the parties 
discloses that the Commission in the first instance issued his 
reasons for decision extemporaneously at the conclusion of 
the hearing on 29 April 1993. The parties were invited to 
speak to the Minutes of Proposed Order on 3 May 1993. 
Those Minutes anticipated the respondent union's member 
recommencing work that day. In proceedings on 3 May, the 
appellants representative prevailed upon the Commission to 
defer the date of re-employment of the union's member as 
it was "certainly" the appellants intention to appeal the 
decision to order re-employmenL To support that submis- 
sion the appellant undertook to lodge an appeal promptly 
(Appeal Book page 129). The Order of the Commission 
dated 3 May 1993 established the respondent union's 
members entitlement to re-employment on presenting for 
duty on Monday, 17 May 1993. The Reasons for Decision 
of die Hon President dated 22 June 1993 arising from the 
application to stay the Order of the Commissioner discloses 
that the respondent union's member presented for work on 
17 May, that he had not been reinstated by the appellant at 
that time nor during the period from then until the hearing 
of the stay application. 

The affidavit in support of the application for extension 
of time attests to the date upon which solicitors for the 
appellants were instructed of their client's intention to 
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appeal the decision of the Commissioner's Order to 
re-employ the respondent union's member from 17 May 
1993. Those instructions were not given until 19 May 1993. 

A subsequent misunderstanding between the solicitor and 
the appellants representative resulted in the Notice of 
Appeal being lodged out of time. 

The nature of the litigation which in part is conditioned 
by the appellant's undertaking to the Commission in the first 
instance (Appeal Book page 129) made expedition and 
compliance with regulatory requirements a necessity. The 
appellant sought and received the indulgence of the 
Commission to exercise its rights. The benefit which vested 
in the respondent union's member from the Decision of the 
Commission in the first instance was deferred. However, 
when it became due, it was denied to him. 

As to the consequences for the parties of the grant or 
refusal of the application for the extension of time there is 
nothing in my view before us which proves that the appellant 
would suffer an injustice. To be denied the opportunity to 
argue an appeal does not of itself establish an injustice. 

In the exercise of its discretion, the Full Bench is not 
fettered by decisions elsewhere where different standards 
and rules may apply. However, the principles upon which 
those decisions are based are instructive for the purpose of 
the exercise of jurisdiction pursuant to Section 26(1 )(a) of 
the Act. The fact that the Notice of Appeal was made out 
of time by only one day can be taken into account. However, 
on balance I am not satisfied that there is sufficient grounds 
to conclude that to refuse the application would constitute 
an injustice to the appellant. The application for an 
extension of time should be dismissed. 

SENIOR COMMISSIONER HALLIWELL: This was an 
application for extension of time within which to appeal 
from a decision of Parks C. dated 3rd May, 1993 in matter 
No. CR 77 of 1993. 

The grounds upon which the application is made are as 
follows: 

"1. The appeal involves serious issues of law and fact. 
2. The delay is slight and not attributable in any way 

to the conduct of the appellant (respondent). 
3. The balance of convenience favours the grant of 

an extension of time." 
(Appeal File) 

The principles governing the discretion to extend time are 
contained in the judgement of the Industrial Appeal Court 
in Rodney John Ryan v. Camavon Waste Disposals (73 
WAIG @ 1752 and 1753) wherein Kennedy J. with whom 
Rowland and Nicholson J.J. concurred stated inter alia as 
follows:— 

"In Gallo v. Dawson (1990) 64 ALJR 458 at 459, 
McHugh J gave consideration to the principles upon 
which the discretion to extend time for an appeal under 
the High Court rules should be exercised. Those 
principles are applicable in the present case. His 
Honour said. 

"The grant of an extension of time under this rule 
[O 60, r 6] is not automatic. The object of the rule is 
to ensure that those Rules which fix times for doing acts 
do not become instruments of injustice. The discretion 
to extend time is given for the sole purpose of enabling 
the Court or Justice to do justice between the parties: 
see Hughes v. National Trustees Executors & Agency 
Co of Australasia Ltd [1978] VR 257 at 262. This 
means that the discretion can only be exercised in 
favour of an applicant upon proof that strict compli- 
ance with the rules will work an injustice upon the 
applicant. In order to determine whether the rules work 
an injustice, it is necessary to have regard to the history 
of the proceedings, the conduct of the parties, the 
nature of the litigation, and the consequences for the 
parties of the grant or refusal of the application for 
extension of time: see Avery v. No 2 Public Service 
Appeal Board [1973] 2 NZLR 86 at 92; Jess v. Scott 
(1986) 12 FCR 187 at 194-195. When the application 
is for an extension of time in which to file an appeal, 
it is always necessary to consider the prospects of the 

applicant succeeding in the appeal: see Bums c. Grigg 
[1967] VR 871 at 872; Hughes, at 263-264; Mitchelson 
v. Mitchelson (1979) 24 ALR 522 at 524. It is also 
necessary to bear in mind in such an application, upon 
the expiry of the time for appealing, the respondent has 
"vested right to retain the judgement" unless the 
application is granted: Vilenius v. Heinegar (1962) 36 
ALJR 200 at 201. It follows that, before the applicant 
can succeed in this application, there must be material 
upon which I can be satisfied that to refuse the 
application would constitute an injustice. As the 
Judicial Committee of the Privy Council pointed out in 
Ratnam v. Cumarasamy [1965] 1 WLR 8 at 12: 'The 
rules of court must prima facie be obeyed, and in order 
to justify a court in extending the time during which 
some step in procedure required to be taken there must 
be some material upon which the court can exercise its 
discretion'." 

(73 WAIG @ 1752 & 1753) 
(Our Emphasis) 

As to the history of the proceedings and the conduct of 
the parties relevant to this application for extension of time, 
the facts are as follows:— 

1. On the 29th of April, 1993, Parks C. issued 
Extemporaneous Reasons for Decision at the 
conclusion of proceedings in matter No. CR 77 of 
1993, in the last paragraph of which he stated 
that:— 

"I therefore propose to issue the Minutes 
of a Proposed Order, the terms of which I will 
subsequently make precise. In effect, it will 
order that Mr Boycott be reinstated in his 
employment; that provided Mr Boycott re- 
ports for duty on Monday next, at a time to 
be provided by the respondent employer, he 
is to be re-employed as a bread-slicer on and 
from that date; that upon commencing such 
re-employment, his service with the em- 
ployer shall be deemed to have been continu- 
ous; and that he be paid the wage he would 
ordinarily be due as a bread-slicer for the 
period between his date of dismissal and 
re-engagement, excluding penalty payments 
such as shift penalties, etcetera." 

(Decision of Parks C, Page 6) 
At the Speaking to the Minutes of the proposed Order held 

on 3rd May, 1993 the transcript records the following 
exchanges between Mr A. Waddell for the applicant, Mr J. 
Uphill for the respondent and Parks C:— 

"THE COMMISSIONER: You say, Mr Waddell, 
that you are satisfied with the minute and that that 
should issue as an order. 

WADDELL, MR: Yes. 
THE COMMISSIONER: There are two blanks 

within the minutes. It was for the respondent to provide 
in the first instance the time on this day, Monday, that 
Mr Boycott was to be re-employed. Has that been 
provided to you? The commission is unaware of it. 

WADDELL, MR: No, it hasn't. In fact I have spoken 
to Mr Boycott this morning. He has contact the 
company, because they hadn't contacted him, and they 
have indicated to him that they are not going to supply 
him with a time to start today and they mentioned a 
time somewhere 3 weeks from now which would 
suggest to me the company is considering taking action 
somewhere else in order to overturn your decision. As 
I have said earlier, Mr Boycott is quite willing and 
prepared to front to work this morning, this afternoon 
or whenever so duly ordered. 

UPHILL, MR: Commissioner, the purpose of course 
for us in speaking to the minutes is to ensure that the 
proposed order does in fact reflect the reasons for 
decision in a particular matter. I would initially 
observe, commissioner, that there is no formal written 
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reasons for decision as yet but nevertheless despite that 
difficulty I think it is possible to at least address the two 
unresolved matters in the proposed order. 

The second matter goes to the timing of Mr Boycott's 
re-employment. In my submission perhaps the minutes 
of the proposed order could be amended to indicate 
that re-employment be not on 3 May but within 21 days 
of the date of your decision. I would submit that to do 
otherwise does tend to conflict with the rights of parties 
under the act and as Mr Waddell has indicated to you 
or foreshadowed, it is certainly Tip Top Bakeries' 
intention to appeal your decision. 

We would submit, commissioner, that reinstatement 
while an appeal is pending is in our view not desirable, 
both to Mr Boycott and Tip Top Bakeries. We think it 
undesirable, firstly, from Mr Boycott's perspective 
given that he is unlikely to be committed to employ- 
ment if that employment is going to be the subject of 
an appeal in the future. Likewise, from Tip Top 
Bakeries' perspective, we would submit that any 
re-employment is perhaps going be a destablishing 
influence on the company's operations. 

To perhaps clarify the company's future obligations 
and also Mr Boycott's future position, what I can 
indicate to you, commissioner, is that the company is 
prepared to do a number of things and we are prepared 
to do these matters as a priority once we have received 
the reasons for decision. Firstly, we would undertake 
to lodge an appeal promptly; secondly, we would 
undertake to lodge an application to stay your order 
promptly also and, thirdly, we would undertake to 
lodge an application for an expedited hearing to 
determine the stay application. 

THE COMMISSIONER: Thank you. I think it is 
appropriate that I give the respondent the opportunity 
to at least consider the written reasons for decision and 
I do wish to limit the period before the order takes 
effect. However, the commission has the difficulty that 
not having made a special request for transcript I will 
now have to do so in order to edit those ex tempore 
reasons. I doubt that I can obtain a copy for a matter 
of days and therefore it is unlikely that those reasons 
would be available until towards the end of this week 
at the earliest. 

/ therefore propose to issue the order requiring that 
Mr Boycott be re-employed on Monday, 17 May." 

(Transcript Pages 97, 98, 99 & 102) 
(Emphasis Added) 

The affidavit of John Anthony Pease in support of the 
application for extension of time so far as relevant here sets 
out the following:— 

"3. I am formed by JEFFERY UPHILL ("Mr 
Uphill") of the CHAMBER OF COMMERCE 
AND INDUSTRY OF WESTERN AUSTRALIA 
INC ("CCI") and verily believe that Mr Uphill 
represented IIP TOP BAKERIES in proceedings 
brought against it by the TRANSPORT WORK- 
ERS' UNION OF AUSTRALIA (WA BRANCH) 
("TWU") being Industrial Relations Matter No 
CR77 of 1993. 

5. On 19 May 1993 Mr Uphill instructed me that the 
appellant (respondent) intended to appeal Com- 
missioner Parks' decision and wanted me to brief 
counsel to draw the grounds of appeal. On the 
same date I telephones counsel to confirm that I 
was briefing him to draw grounds of appeal. I 
appeal. I confirmed my telephone conversation 
with counsel by facsimile dated 20 May 1993. 

7. I had incorrectly assumed that Mr Uphill would 
prepare a notice of appeal, incorporate the grounds 

of appeal as drawn by counsel with the notice of 
appeal and ensure filing and service of the notice 
of appeal by close of business on 24 May 1993. 

8. On 25 May 1993 I telephoned Mr Uphill to ensure 
that the notice of appeal had been filed and served 
by close of business on 24 May 1993. 

9. Mr Uphill informed me that he had been acting 
under the assumption that Birman & Ride would 
prepare the notice of appeal, incorporate the 
grounds of appeal as drawn by counsel with it and 
file and serve the document by close of business 
on 24 May 1993." 

(Affidavit of J.A. Pease, Pages 2 & 3) 
The reasons for decision of His Honour the President in 

the application for a stay of operation of the Order of Parks 
C. (Unreported No. 846 of 1993 dated 22nd June, 1993) 
records inter alia as follows:— 

"RESPONDENT'S CASE AND SUBMISSIONS 
(1) Mr Boycott gave evidence on oath before me on 

the following:— 
(a) He had not been reinstated by the applicant. 
(b) He ceased work with the applicant on 26 

January 1993 and the matter was taken up 
quickly by the union. 

(c) The matter went to the Commission and was 
heard on 29 April 1993 and decision deliv- 
ered by the Commission on that day. 

(g) In cross examination, Mr Boycott said that he 
would look for work elsewhere because he 
sincerely believed Tip Top Bakeries were 
doing some selective sacking and that he had 
been selected and they would be watching 
him to make a mistake so they could finally 
sack him. He said that he would get on well 
with the other workers, and that when he 
went back on 17 May 1993, while Tip Top 
Bakeries would not take him, he was well . 
received by the other workers." 

(Stay Application Pages 6 & 7) 
The position that emerges from these facts is that the 

decision of Parks C. issued 29th April, 1993 in which he 
indicated that re-employment of the then applicant was to 
occur on Monday the 3rd May, 1993. At the speaking to the 
minutes of the 3rd May, 1993 , Mr Uphill acting for the then 
respondent advised Parks C. that respondent had already 
taken the decision to appeal the Order of Parks C. and would . 
do this "promptly" and then would lodge a stay application 
"promptly". In response to Mr Uphill's submission's. Parks 
C.'s Order in final form required the re-remployment of the 
applicant on the 17th May, 1993 some 14 days later than 
originally proposed by the Commissioner. Notwithstanding 
the submissions to Park C. the respondent apparently did 
nothing about filing an appeal until the 19th May, 1993 
when counsel was instructed. We point out that these 
instructions were two days after the applicant was to have 
recommenced employment with the respondent under the 
terms of Parks C.'s Older. Indeed Mr Boycott had presented 
for re-employment on the 17th May, 1993 in accordance 
with Parks C. Order but was refused employment contrary 
to that Order by the respondent. The respondent had not as 
of the 17th May, 1993 filed an appeal and did not commence 
the appeal process until the 19th May, 1993, two days after 
Parks C. Order became operative and some 16 days after the 
order issued. 

By Section 26 of the Act, the Commission is required to 
act with equity, good conscience and the substantial merits 
of the case. 

In Meagher, Gummow & Lehane—Doctrines & Reme- 
dies (3rd ed) para 3.11. He who seeks equity must do equity: 

"[311] This is one of the most important of the 
maxims of equity. It prescribes that any plaintiff who 
wishes to avail himself of an equitable remedy can only 
do so on terms that he fulfils his own legal and 
equitable obligations arising out of the subject matter 
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of the dispute. It draws attention to the origins of equity 
in a "court of conscience"; and it serves to point to a 
very important distinction between equity and law, viz 
the ability of equity to give conditional relief. At law 
(apart from the prerogative writs) all remedies were 
non-discretionary, and all remedies consisted of either 
an unconditional verdict for the plaintiff in a specified 
sum of money or an unconditional verdict for the 
defendant. Equity, on the other hand, was flexible; 
equitable remedies were discretionary; and equity 
could mould its orders and decrees to suit ever-varying 
circumstances. 

He who comes into equity must come with clean 
hands 

[322] This is an equally important maxim. It means 
that when a plaintiff whose conduct has been improper 
in a transaction seeks relief in equity such relief will 
be refused. It is closely linked, both in origin and 
application, with the previous maxim. Like it, it is an 
historical reflection of the fact that courts of equity 
began as courts of conscience. Many cases, such as the 
money-lending cases just discussed, would be consid- 
ered as aptly under either rubric. Indeed in Fitzroy v. 
Gwillim (1786) 1 TR 153; 99 ER 1025, Lord Mansfield 
CJ (whose knowledge of equity was not his stong suit) 
confused the two, saying that in equity a plantiff must 
' 'come with clean hands according to the principle that 
those who seek equity must do equity". By "im- 
proper' ' is meant legal, not merely moral, impropriety. 
Impropriety, however, is not illegality. The defence of 
illegality is distinct from the defence of unclean hands; 
and if the former exists, there is not need to rely on the 
latter. 

Having regard to all the factual circumstances described 
above and although the appeal was actually lodged one (1) 
day out of time, the history of the proceedings, the conduct 
of the applicant/respondent during and after those proceed- 
ings, the consequences for the parties and the "vested right 
to retain the judgement'' point plainly to the fact that in the 
circumstances (Supra) no inequity is done to the applicant 
in refusing the application for an extension of time to file 
the appeal. 

THE PRESIDENT: For those reasons, the application to 
extend time and the appeal will be dismissed, and the notice 
of appeal is amended by deleting the existing description of 
the respondent in the heading thereof and substituting 
therefor the name "Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch". 

Order accordingly 
Appearances: Mr H J Dixon (of Counsel) instructed by 

Birman and Ride on behalf of the appellant. 
Mr M D Cuomo (of Counsel) instructed by Mr M D 

Cuomo on behalf of the respondent. 

Mr H J Dixon (of Counsel) on behalf of the appellant and 
Mr M Cuomo (of Counsel) on behalf of the respondent, and 
the Full Bench having determined that its reasons for 
decision will issue at a future date, it is this day, the 3rd day 
of September 1993, ordered as follows:— 

(1) That leave be and is hereby granted to the 
appellant to amend the notice of appeal by 
deleting the existing description of the respondent 
in the heading thereof and substituting therefor the 
name "Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch". 

(2) That the application by the appellant to extend 
time in which to file the notice of appeal be and 
is hereby dismissed. 

(3) That appeal No 844 of 1993 be and is hereby 
dismissed. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Tip Top Bakeries 
(Appellant) 

and 

The Transport Workers' Union of Australia, WA Branch 
(Respondent). 

No. 844 of 1993. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

15 July 1993. 
Order, 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Tip Top Bakeries 
(Appellant) 

and 
The Transport Workers' Union of Australia, WA Branch 

(Respondent). 
No. 844 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

3 September 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 1st day of September 1993, and having heard 

THIS matter having come on for hearing before the Full 
Bench on the 12th day of July 1993, and having heard Mr 
J Pease (of Counsel) on behdf of the appellant and Mr A 
Waddell on behalf of the respondent, and the appellant 
having sought leave to have the hearing adjourned, and the 
respondent having consented to such adjournment, it is this 
day, the 15th day of July 1993, ordered by consent that the 
proceedings herein be and are hereby adjourned sine die. 

By the Full Bench 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Association of Professional Engineers, Australia (Western 

Australian Branch), Organisation of Employees 
No. 1583 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.A. NEGUS. 
8 April 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This matter was remitted back by the Industrial Appeal 
Court of Western Australia to the Full Bench to deal with 
in accordance with the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act") for the 
reasons set out in Association of Professional Engineers, 
Australia (Western Australian Branch), Organisation of 
Employees 72 WAIG 2741 (IAC). 

The reasons for decision of the Full Bench which relate 
to the order dismissing the application herein are set out at 
72 WAIG 1295. They set out the detaOs of the application, 
amongst other things. 

The application firstly sought declarations under s.71(2) 
and s.71(4) of the Act, and authorisation to the Registrar to 
alter rule 15 of the rules of the applicant organisation by 
adding a new sub-rule, rule 15(e), which reads as follows:— 

"(e) Subject to the Industrial Relations Act 1979, the 
Committee may, if and when it deems it neces- 
sary, determine that an office or offices on the 
Committee of Management shall henceforth be 
held by the person who, in accordance with the 
rules of the Western Australian Branch of The 
Association of Professional Engineers, Australia, 
holds the corresponding office in that body." 

Rule 15 would, therefore, read as follows:— 
"(a) A Committee of Management consisting of not 

less than nine or more than twelve Committee 
members elected by the members as hereunder 
provided, shall take office on the first day of 
February in each year, and shall hold office until 
the first day of February next following and 
thereafter until the succeeding Committee has 
been elected. 

(b) The Committee shall have the following powers 
and duties:— 

(i) Except when the Annual General Meeting or 
a Special General Meeting is in session, to 
manage the affairs and conduct the business 
of the Organization to administer the Rules 
and to do all acts or things as the Annual 
General Meeting is empowered to do unless 
specifically prohibited from so doing by the 
General Meeting provided that the Commit- 
tee may not make, repeal, amend and/or add 
to the Rules. 

(ii) To cany out such specific duties or directions 
as are delegated to it by the Annual General 
Meeting or by a Special General Meeting. 

(iii) To investigate fully all grievances and 
disputes affecting members which shall have 
been placed before it. 

(iv) To authorise such expenditure of moneys 
from the Organization funds as may be 
necessary for the conduct of the affairs of the 
Organization. 

(v) To purchase, take on lease, hold, sell, lease, 
mortgage, exchange, and otherwise own, 
possess, and deal with any real or personal 
property. 

(vi) To employ such persons as deemed neces- 
sary in the service of the Organization and to 
terminate the services of such persons. 

(vii) To co-opt members of the Organisation to the 
Committee who shall have the right and duty 
to attend Meetings of the Committee and 
participate therein during the period for 
which they are co-opted but shall not have 
the right to propose any motion or to vote on 
any motion. 

(c) The Committee shall meet as often as is necessary 
to transact the business of the Organisation, and 
at least once in every quarter and at such other 
times as the President or the Organisation in 
general meeting shall direct, or when three or 
more Committee members notify the Secretary or 
the President that they desire a meeting to be held. 
The Secretary shall post to each member of the 
Committee to the member's postal address for 
service of notices shown in the Register at least 
seven days before the time of meeting, a notice of 
such meeting of the Committee, provided that if 
in the opinion of the President a meeting of the 
Committee should be summoned in emergency, 
notice may be served by telegrams or such other 
means and with such notice as the President shall 
direct. 

(d) All acts and decisions of the Committee shall be 
subject to review by the Organisation in general 
meeting, and subject thereto and until so re- 
viewed, the determination of the Committee, 
unless contrary to these Rules shall be binding on 
all members, provided that any Committee mem- 
ber may exercise a right of appeal to a Special 
General Meeting called for the purpose against 
any act or decision of the Committee. 

(e) Subject to the Industrial Relations Act 1979, the 
Committee may, if and when it deems it neces- 
sary, determine that an office or offices on the 
Committee of Management shall henceforth be 
held by the person who, in accordance with the 
rules of the Western Australian Branch of The 
Association of Professional Engineers, Australia, 
holds the corresponding office in that body." 

In this case, the "State organization", as defined in s.71 
of the Act, is the applicant herein, which is, as defined, an 
organisation of employees that is registered under Division 
4 of Part II of the Act. 

There clearly exists a "Branch" as defined in s.71(l), 
which is the Western Australian Branch of an organisation 
of employees registered under the Industrial Relations Act 
1988 (Cth), and which is, in fact, as described in exhibit 3, 
"The Association of Professional Engineers and Scientists, 
Australia". 

What we had to deal with in our first decision, and now 
upon further hearing of the matter, was exhibit 1, which are 
the rules of the Association of Professional Engineers, 
Australia (Western Australian Branch) Organisation of 
Employees. 

Exhibit 3 is a set of 61 pages certified by a Deputy 
Industrial Registrar of the Australian Industrial Relations 
Commission, which includes the rules of the Federal Body, 
namely The Association of Professional Engineers and 
Scientists, Australia. Included, too, are the Supplementary 
Branch Rules of the State and Territory Branches, including 
the Western Australian Branch. 

The constitution rule of the applicant appears in exhibit 
1 and is set out at 72 WAIG 1295-1296. 
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All six of the Federal Body's rules sets out the State and 
Territory Branches rales, and rule 6(a)(v) reads as fol- 
lows:— 

"The Organization has established the following 
Branches to be constituted of members in the respective 
areas herein specified:— 

(v) The Association of Professional Engineers 
and Scientists, Australia, Professional Engi- 
neers Branch, Western Australia, consisting 
of members as defined in Rule 3A and 
usually employed in Western Australia." 

Rule 3A of the Federal Body's rules refers, to paraphrase 
it, to persons who are officers of the Federal Body and who 
are othcrwi ;e broadly described as persons who are or have 
been or who have qualified as professional engineers. 

The Western Australian Branch's membership does not 
include professional scientists, unlike the rules of the 
Federal organisation, which under rule 3B does include 
professional scientists. 

It is clear when one compares the rules of the applicant 
and the rules of the Counterpart Federal Body, which is the 
Western Australian Branch of the Federal organisation, as 
described above, and whose rule 6 we referred to, that both 
are organisations providing eligibility for engineers and its 
members. Indeed, a reading reveals that the qualifications 
for membership are substantially, (ie) fundamentally, the 
same. We are therefore satisfied that in that respect s.71 and 
s.72 of the Act are substantially the same. That is that the 
rules of the State organisation and the Counterpart Federal 
Body relating to the qualifications of persons for member- 
ship are, because we are satisfied that they are substantially 
the same, deemed by us to be the same. 

We refer to our earlier decision at 72 WAIG 1295 at 1301. 
We are satisfied, having considered what we set out there, 
which were our findings in relation to the material put before 
us, that the offices set out in both sets of rules can be deemed 
the same. That is because for every office in the State 
organisation there is a corresponding office in the' 'Branch" 
as defined (see rules 4 and 15 of the Federal organisation's 
rules, and the "Supplementary Rules of the Association of 
Professional Engineers, Australia—Western Australian 
Branch", and also rule 2.—Definitions, "Executive Offi- 
cers". and rule 15.—Committee of the State rules). 

The requisite statements and documents required to be 
filed under regulation 101 of the Industrial Relations 
Commission Regulations 1985 have been filed. The applica- 
tion, too, would appear to be in proper form for its dual 
purpose. Hence, we are able to find that the Counterpart 
Federal Body in relation to the applicant State organisation 
is The Association of Professional Engineers, Australia— 
Western Australian Branch, because the latter is a branch, 
the rules of which relating to the qualifications of persons 
for membership and prescribing the offices which shall exist 
within the branch, in accordance with s.71(l) of the Act, are 
deemed to be the same as the rules of the State organisation 
relating to the corresponding subject matter. 

Alteration to Rules. 
We now turn to the question of the alteration sought to 

be made to the applicant's rules. Save and except for 
alterations as they are restrictedly referred to in S.71A of the 
Act, alterations to the rules of an organisation, as defined 
in the Act, are made under s.62 of the Act. The Registrar 
is empowered to register any alteration to the rules of an 
organisation in the manner prescribed in s.62. However, the 
Registrar is prohibited by s.62(2) from registering any 
alteration to the rules of an organisation that relates to:— 

(1) Its name. 
(2) The qualifications of persons for membership. 
(3) A matter referred to in s.71(2) or s.71(5). 

In those instances, the Registrar may only register any 
alteration to the rules where authorised by the Full Bench. 

This alteration is one which relates to a matter referred 
to in s.71 (5). We say that because it is an alteration which 
will provide that each office in the State organisation may 

from such time as the Committee of Management of the 
State organisation may determine, be held by the person 
who, in accordance with the rules of the State organisation's 
Counterpart Federal Body, holds the corresponding office in 
that Body. That is what the alteration seeks to effect. 

We should add that s.71 provides, summarised, as 
follows. Once the alteration made, by virtue of s.62, and as 
described by us above, occurs, and when the Committee of 
Management of the State organisation decides and, in the 
prescribed manner (our underlining) notifies the Registrar 
accordingly, that from a date specified in the notification all 
offices in the State organisation will be filled in accordance 
with the rule altered, as we have described it above, the 
Registrar shall then issue the State organisation with a 
certificate which declares that the provisions of the Act 
relating to election for office within a State organisation do 
not, from the date referred to in paragraph (b), apply in 
relation to offices in that State organisation. Secondly, the 
certificate states that, from that date, the persons holding 
office in the State organisation in accordance with the rule 
referred to in paragraph (a) shall, for the purposes, be the 
officers of the State organisation. The certificate then has 
effect according to its tenor (see s.71 (5)). 

However, the situation is this. This application was made 
on 9 October 1991. It was resolved at a Special General 
Meeting of the applicant on 7 May 1991 to alter the rule. 
We do not think that that affects this matter for those 
purposes. 

Exhibit 2, the affidavit of Barry Ronald Tonkin, the 
Secretary of the applicant herein, sworn on 12 December 
1991 sets out what occurred at the meeting. 

It is quite clear, having regard to the terms of s.62(2) of 
the Act, that the alteration is a matter referred to in s.71 (5). 
Before s.71 (5) can come into operation, there must be an 
alteration of the rules of the applicant organisation to effect 
what s.71(5)(a) prescribes. The Registrar cannot act until 
then. Further, the alteration as, s.71(5)(a) states, is a s.62 
alteration. It could not be otherwise in relation to a State 
registered organisation unless the Act so prescribed. 

In other words, there is a s.62 application before us to be 
dealt with only by the Full Bench in accordance with s.62, 
including s.62(2) and s.62(4). That means that s.55, s.56 and 
s.58(3) of the Act apply with such modifications as are 
necessary to and in relation to an application by an 
organisation for alteration of a rule of a kind referred to in 
subsection (2). 

S.55(l), which applies, requires that the organisation 
publish a notice of the application to alter the rules, with a 
copy of the proposed alterations, etc, in the Gazette. There 
is no evidence that that has been done. 

Next, by s.55(4), the Full Bench is required to refuse an 
application by the organisation under the section, unless it 
is satisfied that a number of events have occurred and a 
number of requirements have been complied with. 

The application, at first instance, was to alter rule 15 in 
terms which we have set out on page 1 hereof. 

This was an application under s.62 of the Act. 
As Mr Hocking (of Counsel) correctly observed, s.62(4) 

of the Act provides that "Sections 55, 56 and 58 (3) apply, 
with such modifications as are necessary, to and in relation 
to an application by an organization for alteration of a rule 
of a kind referred to in subsection (2)". To modify can mean 
to limit or restrict, but it also means "to vary" and there is 
authority that it may even mean "to extend'' or "enlarge" 
(see Souter v. Souter [1921] NZLR 716 per Cooper J at 
pages 724-725). In s.62(4) "modification" means "varia- 
tion" and necessary plainly means necessary. 

Hence, the sections apply with such variations as are 
necessary to enable their application to an application under 
s.62(2) of the Act. 

This is an alteration, being a matter referred to under s.71 
of the Act. 

S.55 of the Act refers to applications to register an 
organisation. Plainly, s.55(l)(a) would not apply to an 
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application to alter rules. However, s.55(l)(b) and (c) are 
plainly required, because the rules are being sought to be 
altered and it is an application. 

By virtue of s.55(2), further steps are required to be taken, 
but only, according to the plain words of the section, when 
s.55(l) has been complied with. Once there has been that 
compliance, then it is mandatory for the Registrar, under 
s.55(2), to publish in the Industrial Gazette a notice of the 
application, a copy of such rules of the organisation as relate 
to the qualification of persons for membership of the 
organisation and, without limiting the generality thereof, 
including any rule by which the area of the State within 
which the organisation operates, or intends to operate, is 
limited, and notice that any person who objects to the 
registration of the organisation and who, having given notice 
of that objection within the time and in the manner 
prescribed, satisfies the Full Bench that he has a sufficient 
interest in the matter, may appear and be heard in objection 
to the application. 

It was Mr Hocking's submission, at least as we 
understand it, that a necessary modification was that s.55(2) 
did not apply, because this was by way of an "in house" 
matter, and was not a matter relating to qualifications of 
persons for membership, nor did it relate to a rule limiting 
area of operation of a union. S.55(2)(b) plainly refers to rules 
which relate to qualifications for membership. 

We agree with that submission. The application to alter 
the rules is not one which deals with questions of 
qualification for membership, or the area of operation of the 
applicant. There was therefore no requirement to "gazette" 
those matters required by s.55(2). 

The provision for notification of members of the proposed 
alteration, the reasons therefor, and that they may object to 
the proposal, are set out in s.55(4) of the Act which applies 
to an application to alter. Indeed, they must be afforded a 
reasonable opportunity to object. That section read with the 
rules creates a problem for the applicant. 

The application before us, at least as we read the schedule, 
seeks authorisation of an alteration to rule 15 only. As the 
rules currently exist, there is no rule which enables 
alterations to be made to the rules. In our opinion, if there 
is no such rule, it is arguable that we cannot be satisfied that 
the application has been authorised in accordance with the 
rules of the organisation as s.55(4)(a) requires. That is 
because the rules, so the argument would go, must contain 
a rule which provides as follows (see s.55(4)(d)):— 

"Notwithstanding that an organization complies 
with section 53 (1) or 54 (1) or that the Full Bench is 
satisfied for the purposes of section 53 (2) or 54 (2), 
the Full Bench shall refuse an application by the 
organization under this section unless it is satisfied 
that— 

(a) ... 

(b) ... 

(c) ... 

(d) in relation to the alteration of the rules of the 
organization, those rules provide for reason- 
able notice of any proposed alteration and 
reasons therefor to be given to the members 
of the organization and for reasonable oppor- 
tunity for the members to object to any such 
proposal;" 

There is no such rule. (Those are only the bare bones of 
the argument, however). In fairness, we think that this point 
ought to be brought to the attention of counsel for the 
applicant, so that there is an opportunity to make submis- 
sions in relation to it should he be instructed to do so. We 
draw it to his attention by these comments, and he can make 
further submissions orally or in writing. He must communi- 
cate the wish to do so to the President's Associate by 4.00 
pm on Thursday, 15 April 1993. 
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After we have received or heard and considered submis- 
sions, or if there are no submissions, we will decide that 
point. However, we are satisfied, as will be clear, that the 
declaration sought under s.71 of the Act should be made and 
we will issue a declaration to that effect. 

Declare accordingly 
Appearances; Mr G N Hocking (of Counsel) and with him 

Mr I D Johnstone on behalf of the applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Association of Professional Engineers, Australia (Western 

Australian Branch), Organisation of Employees 
No. 1583 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.A. NEGUS. 
8 April 1993. 

Declaration. 
THIS matter having come on for hearing before the Full 
Bench on the 27th day of January 1993 and having heard 
Mr G N Hocking (of Counsel) and with him Mr I D 
Johnstone on behalf of the applicant, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 8th day of April 1993, it is 
this day, the 8th day of April 1993, declared that the rules 
of the Association of Professional Engineers, Australia 
(Western Australian Branch), Organisation of Employees 
relating to the qualifications of persons for membership and 
prescribing the offices which shall exist within the organisa- 
tion are deemed, for the purposes of s.71(2) and (4) of the 
Industrial Relations Act 1979 (as amended), to be the same 
as the rules of its Counterpart Federal Body, The Associa- 
tion of Professional Engineers, Australia—Western Austra- 
lian Branch. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
EDITOR'S NOTE: Supplementary Reasons and Order 

follow. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by the Association of Professional 

Engineers, Australia (Western Australian Branch), 
Organisation of Employees. 

No. 1583 of 1991. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.A. NEGUS. 
10 September 1993. 

Supplementary Reasons for Decision. 
THE PRESIDENT: The history of this matter has been 
adequately set out in previous decisions of the Full Bench 
and the Industrial Appeal Court (see the decision of the Full 
Bench dated 8 April 1993 (unreported), 72 WAIG 1295 
(FB), and 72 WAIG 2741 (IAC)). 

On 24 May 1993 this matter was before us. 
It is clear that rule 13 does provide for alterations to the 

rules and the manner in which these are to be effected. 
Problems arose in this matter because the set of rules 
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tendered by the applicant contained a rule 35.—Alterations, 
which, in fact, is not part of the rules of the applicant, as we 
discovered upon a scrutiny of those rules. 

One other problem, however, arose. What occurred was 
that the only notice of resolution was that given in the Notice 
of Special General Meeting (exhibit 2, attachment "B"), 
which, of course, was not a notice of intention to apply for 
a proposed alteration. The alteration cannot be called a 
proposed alteration until it has been approved in accordance 
with the rules of the applicant organisation by a resolution 
of the appropriate body. That was not done. Any notice 
given before the application authorised to be made is by 
definition inadequate and fails to comply with the section 
(s.55(4)(b)(iii) of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act")). That is 
because the notice of an intention to apply cannot be given 
until the organisation has authorised such application in 
accordance with its rules. There was no notice given in 
accordance with s.55(4) of the Act, and we cannot grant the 
alteration unless proper notice is given, a step which was 
taken in Re an application by The Real Estate Employers' 
Federation of WA Inc (No 1350 of 1992) (unreported) (FB). 
Until then the notice of meeting contains merely a notice of 
motion (see Re an application by the SSTU 73 WAIG 1471 
(FB) at page 1475 and Re an application by The Real Estate 
Employers' Federation of WA Inc (op cit)), and cannot be 
regarded as a notice which complies with s.55(4). 

Until a notice of the proposed alteration is given, then 
s.55(4) of the Act, which applies with modifications, cannot 
be said to be complied with, and the Full Bench is bound 
to refuse the application. The Full Bench cannot, for the 
reasons which I have set out above, be satisfied that any 
notice described by s.55(4)(b) was sent out, because it was 
not. There was no notice of the proposed alteration given to 
members setting out those matters referred to in 
s.55(4)(b)(i), (ii) and (iii). That being so, of course, it follows 
that no reasonable opportunity to make an objection was 
given. That is because no notice which was statutorily valid 
was afforded. 

S.55(4), by its use of the mandatory word, shall require 
the Full Bench to refuse an application where s.55(4)(a), (b), 
(c) or (d) have not been complied with. (The mandatory 
nature of the provision has been well canvassed in CMEWU 
v. OPPWFIU 70 WAIG 281 at 286 per Brinsden J and Re 
an application by the WACJBSIU 65 WAIG 2241 at 2242, 
for example). 

S.55(4)(e) and (f) would probably not be applicable to an 
application such as this. 

S.55(4) applies by virtue of s.62(2) and (4) of the Act. 
It is noteworthy, too, that the Full Bench must refuse an 

application where five per centum or more members have 
objected to the making of the application or to the proposed 
alteration (to modify the provision as s.62(4) enables the 
Full Bench to do) (see s.55(4)(c)(ii), unless s.55(4)(c)(ii) has 
been invoked). 

It is not a discretionary matter (see Norbis v. Norbis 65 
ALR 12). 

The problem can, however, be resolved in the manner set 
out in Re an application by The Real Estate Employers' 
Federation of WA Inc (op cit) by the matter being adjourned 
and notice given of the application of a right to object, there 
being in this matter no objectors (see Re an application by 
The Real Estate Employers' Federation of WA Inc (op cit) 
and Re an application by the WACJBSIU (op cit)). This 
matter could plainly have been remedied in that manner. 
That is what I would have put to the applicant's Counsel for 
his consideration had this matter proceeded in the manner 
which, in my opinion, was appropriate. (I should add that 
Re an application by The Real Estate Employers' Federation 
of WA Inc (op cit) and Re an application by the SSTU (op 
cit) are not distinguishable, in any material respects, from 
this case and represent the law to be applied here). 

However, there is no valid notice as required by 
s.55(4)(b). That is the main vice in the application. There 
was, however, also, for that reason, no reasonable opportu- 
nity afforded members to make an objection, nor could there 
be. 

For that reason, the Full Bench cannot and could not be 
satisfied that s.55(4)(b) has been complied with. 

For that reason, too, the duty of the Full Bench is to now 
refuse the application. To grant it is an act which is contrary 
to the statute and thus a nullity. 

I would dismiss the application. 

SENIOR COMMISSIONER HALLIWELL I have read 
the reasons for decision of Commissioner Negus. I agree 
with those reasons and conclusions and have nothing to add. 

COMMISSIONER NEGUS: This application by the 
Association of Professional Engineers (Western Australian 
Branch) seeks a declaration pursuant to S.71(2) of the 
Industrial Relations Act that the applicant's rules relating to 
qualifications of persons for membership are deemed to be 
the same as the applicant's counterpart Federal body and 
that under S.71(4) die prescribed offices are deemed to be 
the same. Approval of the Full Bench was also sought for 
the registration of an amendment to Rule 15—Committee 
of the applicant Association's rules, that amendment having 
been approved by a Special General Meeting of the applicant 
Association held on 7 May 1991. 

There were no objections to either part of the application. 
Submissions from the applicant were heard by the Full 
Bench initially on 13 December 1991. On 4 June 1992, by 
unanimous decision, the application was dismissed. A 
subsequent appeal was heard by the Industrial Appeal Court 
on 3 November 1992 and upheld in a decision handed down 
on 11 November 1992. The matter was returned to the Full 
Bench to be dealt with according to the Act. 

Further submissions from the Applicant were heard on 27 
January 1993. On 8 April 1993 the Full Bench issued 
Reasons for Decision which indicated that the S.71(2) 
declaration would now be made. Concern was expressed as 
to the applicant's Rule alteration satisfying the provisions 
of S.55(4)(d) of the Act and counsel for the applicant was 
given an opportunity to make further submissions orally or 
in writing to the Full Bench, prior to the point being finally 
decided. 

On 24 May 1993, Mr Hocking made further submissions 
and was advised by His Honour, the President that those 
submissions had satisfied all of the Full Bench's queries in 
relation to proper authorisation of the Rule change in 
accordance with those Rules. The only matter outstanding 
was the question of compliance with S.55(4) and there were 
decisions of the Full Bench, differently constituted, on that 
question in other matters. Those decisions were being 
handed down that very day so the opportunity was given for 
Mr Hocking to make further oral or written submissions 
after he had the benefit of studying those decisions. 

Mr Hocking has not made further submissions and I am 
aware through the courtesy of His Honour, of his view that 
this application must fail as a matter of law because of the 
decisions of the Full Bench in Matters No. 1350 of 1992 
(Real Estate Employers Federation of W.A. Inc) and No. 
1529 of 1992 (State School Teachers' Union of W.A.). 

I have read the Reasons for Decision of all three members 
of the Full Bench in Matter No. 1529 of 1992 and in my view 
the instant application can be distinguished from the 
S.S.T.U. matter. The ruling of that Full Bench in essence 
was that it could not be said that the members of an 
organisation had been adequately informed of their rights to 
object by forwarding a written objection to the Registrar 
unless they were given notification after the Rule change 
had been approved by the organisation of the intention to 
seek registration of that rule change. As a matter of law, it 
was said, there could be no 'intention to apply' until the rule 
change had been approved in the proper manner. The 
practical effect of that ruling is that an organisation wishing 
to register a rule change of whatever complexity must notify 
the members of their opportunity to object in two separate 
notifications, one prior to the organisation's own considera- 
tion of the rule change and another after that event but prior 
to seeking registration of the change. In the S.S.T.U. matter 
there was a single notice and a lengthy delay, with the 21 
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day time limit imposed by Regulation 98 having expired a 
month prior to the mle change being considered by the 
organisation's decision making body. 

It is useful at this point to reproduce the relevant parts of 
S.55(4) of the Act. 
"Substituted (4) Notwithstanding that an organization 
by No. 94 of complies with section 53 (1) or 54 (1) 
84 S.35(b). or that the Full Bench is satisfied for the 

purposes of section 53 (2) or 54 (2), the 
Full Bench shall refuse an application 
by the organization under this section 
unless it is satisfied that— 

(a) the application has been authorized 
in accordance with the rules of the 
organization; 

(b) reasonable steps have been taken to 
adequately inform the members— 

(i) of the intention of the organi- 
zation to apply for registra- 
tion; 

(ii) of the proposed rules of the 
organization; and 

(iii) that the members or any of 
them may object to the mak- 
ing of the application or to 
those rules or any of them by 
forwarding a written objec- 
tion to the Registrar; 

and having regard to the structure 
of the organization and any other 
relevant circumstance, the mem- 
bers have been afforded a reason- 
able opportunity to make such an 
objection; 

(c) in relation to the members of the 
organization— 

(i) less than 5 per centum have 
objected to the making of the 
application or to those rules or 
any of them, as the case may 
be; or 

(ii) a majority of the members 
who voted in a ballot con- 
ducted in a manner approved 
by the Registrar has author- 
ized or approved the making 
of the application and the 
proposed rules; 

(d) in relation to the alteration of the 
rules of the organization, those 
rules provide for reasonable notice 
of any proposed alteration and 
reasons therefor to be given to the 
members of the organization and 
for reasonable opportunity for the 
members to object to any such 
proposal; 

(e) ... 
(f) 

In my view it is not possible to gain a proper perspective 
of S.55 or any other section of the Act unless one reads that 
section against the context of S.6—Objects. The parts of S.6 
which seem to me to be relevant to this application are as 
follows;— 
"Objects. 6. The principal objects of this Act are— 

(a) to promote goodwill in industry; 
(b) ...; 
(c) to provide means for preventing 

and settling industrial disputes not 
resolved by amicable agreement, 
including threatened, impending 
and probable industrial disputes, 

with the maximum of expedition 
and the minimum of legal form and 
technicality; 

(d) ...; 
(e) to encourage the formation of 

representative organizations of 
employers and employees and their 
registration under this Act and to 
discourage, so far as practicable, 
overlapping of eligibility for mem- 
bership of such organizations; 

(f) to encourage the democratic con- 
trol of organizations so registered 
and the full participation by mem- 
bers of such an organization in the 
affairs of the organization; and 

(g) to encourage persons, organiza- 
tions and authorities involved in, or 
performing functions with respect 
to, the conduct of industrial rela- 
tions under the laws of the State to 
communicate, consult and co-oper- 
ate with persons, organizations and 
authorities involved in, or perform- 
ing functions with respect to, the 
conduct or regulation of industrial 
relations under the laws of the 
Commonwealth." 

(Emphasis added) 
It should be noted that S.55 of the Act in all of its 

subsections, makes no specific prescription as to how the 
members shall be informed of a proposed rule change nor 
of any time limits or time scales to be imposed. The 
prescribed publication of certain matters in the Industrial 
Gazette and a waiting period of thirty days prior to hearing 
are set down only for the registration of an organisation. In 
the absence of such prescription, then it follows that the 
question of compliance or otherwise with S.55(4) in relation 
to an application for authorisation of a rule change is an 
exercise of discretion by the members of the Full Bench. 

In turning my mind to the proper exercise of the discretion 
vested in my office, I cannot believe that the intention of the 
legislature was to encourage the Industrial Relations 
Commission to involve itself in the internal affairs of 
registered organisations, to impose its views upon them or 
to place the hurdles of legal technicality in the way of their 
proper decision making processes. S.66 and S.55 together 
surely provide a wealth of protection for any individual or 
for a minority group, from the possible 'tyranny of 
democracy' which might occur if the will of the majority 
was to run amok and impinge upon the rights of that 
individual or minority group. 

In dealing with an application of this type, it is necessary 
for the Full Bench to apply a test of reasonableness to the 
steps taken by the organisation to inform the members of 
their rights to make objection and to have those objections 
considered and addressed. I cannot believe that S.55 was 
designed by the legislature to give a power of veto to a 
dissident individual or to allow a faction numbering 5% of 
the membership to stymie a reasonable rule change proposed 
by an organisation. 

One of the principal objects of the Act is to encourage 
'democratic control' and 'full participation'. It must be 
inimical to that objective if the dissident minority is actively 
encouraged to ignore or stand aside from the democratic 
processes, keeping secret their opposition or objection. 

It is reasonable in my view to expect and indeed require 
the dissident minority to participate in the democratic 
process, to attend the proper forum and to debate the issue. 
They should not be encouraged to lurk in the shadows, 
refusing to voice their objections and then later attempt to 
torpedo or ambush the organisation by way of objection 
through the Registrar. 

When the members have been properly notified of a 
proposition by their organisation the objects of the Act 
imply an obligation on them to participate in the process. 
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If the proposal is not approved by the organisation's decision 
making forum then those who oppose it will have no further 
concern. If it is approved then the opponents have a second 
chance to express their opposition but it is not unreasonable 
in my view to expect them to follow and monitor the process 
through to its conclusion. There is no call for them to be 
spoon-fed or led by the hand through a set of simple steps. 

The Association of Professional Engineers has been 
endeavouring to accomplish a relatively simple and uncon- 
troversial change to its internal structure. It is a change 
which is encouraged by S.6(g) of the Objects of the Act. 
There is no evidence or even hint of impropriety or 
oppression in any of the steps they have taken over a period 
of more than two years. Objections in any form are 
conspicuous by their absence. 

I am totally satisfied that the applicant association has 
taken reasonable steps to inform its members of their ability 
to object through the Registrar and that those members have 
had reasonable opportunity to make an objection both within 
the forum of the association and before this Full Bench. I 
would allow the application. 

THE PRESIDENT: For those reasons, we will grant the 
application. 

Order accordingly 
Appearances: Mr G N Hocking (of Counsel) and with him 

Mr I D Johnstone on behalf of the applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by the Association of Professional 

Engineers, Australia (Western Australian Branch), 
Organisation of Employees. 

No. 1583 of 1991. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.A. NEGUS. 
10 September 1993. 

Order. 
THIS matter having come on for further hearing before the 
Full Bench on the 24th day of May 1993, and having heard 
Mr G N Hocking (of Counsel) and with him Mr I D 
Johnstone on behalf of the applicant, and the Full Bench 
having adjourned the matter to enable the applicant's 
Counsel to consider the law and make further submissions, 
and no submissions having been received, and supplemen- 
tary reasons for decision being delivered on the 10th day of 
September 1993, it is this day, the 10th day of September 
1993, ordered as follows:— 

That the Registrar be and is hereby authorised to 
register the amendment to rule 15.—Committee as 
follows:— 

"(e) Subject to the Industrial Relations Act 1979, 
the Committee may, if and when it deems it 
necessary, determine that an office or offices 
on the Committee of Management shall 
henceforth be held by the person who, in 
accordance with the rules of the Western 
Australian Branch of The Association of 
Professional Engineers, Australia, holds the 
corresponding office in that body." 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

COMMISSION IN COURT 

SESSION— 
Appeals against decisions of 

Boards of Reference— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kirficld Engineering Pty Ltd 

and 
Construction Industry Portable Paid Long Service Leave 

Payments Board. 
No. 914 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

28 September 1993. 
Reasons for Decision. 

COMMISSION IN COURT SESSION: This is an appeal 
against a determination of the Construction Industry 
Portable Paid Long Service Leave Payments Board issued 
on 21st May, 1993 pursuant to Section 50(d) of the 
Construction Industry Portable Paid Long Service Leave 
Act 1985 (C.I.P.P.L.S.L. Act). The grounds of appeal, 
formal parts omitted, are as follows: 

"A. The Board of Reference erred in failing to give 
adequate or sufficient reasons for its decision. 

B. The Chairman of the Board of Reference erred in 
wrongly stating the question to be decided was "... 
whether Kirficld is required to make contributions 
to the Board in respect of Mr Pcttigrew whilst he 
was absent from work and receiving workers 
compensation payments." 

C. Board of Reference member, Mr L Beech, erred 
in failing to decide the claim made which was the 
correcmess of the assessment of the amount of 
ordinary pay for Mr Pettigrew under section 34 of 
the Act. 

The Board of Reference decision should be 
varied as follows:— 

1. Delete the decision that assessment notice 
15122 is correct and replace this with:— 

2. (a) The "ordinary pay" of Mr Petti- 
grew whilst receiving weekly pay- 
ments under the Workers' Com- 
pensation and Assistance Act 1981 
was zero. 

(b) As a consequence of (a) above, the 
assessment of the amount of ordi- 
nary pay pursuant to section 34, of 
the Act for Mr Pettigrew, used as 
the basis for assessment notice 
15122, is incorrect." 

(Appeal Book Page 3) 
We agree with the respondent's submission that this is an 

appeal stricto sensu and is to be determined upon that basis 
having regard to the provisions of section 48(12) of the Act. 

We turn firstly to consider the Grounds of Appeal: 
Ground A 
The Reasons for Decision of the Board of Reference are 

indeed brief and largely repeat the agreed facts, the 
legislation relevant to the matter before it and the arguments 
of the parties. It can not be said, however, that the relevant 
material was not considered by the Board of Reference in 
making its Determination. The manner in which the Board 
is to carry out its function is addressed in Hugin (WA) Pty 
Limited and Brian Parker (68 WAIG 247). In that matter the 
Commission in Court Session confirmed that the appeal was 
an appeal in "stricto sensu" and went on to say: 

"The Commission in Court Session cannot therefore 
rehear the matter, nor review the evidence as tendered 
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before the Board. Indeed, because of that there is a 
responsibility on the Board to make clear and precise 
findings of fact so that an appeal can be heard in the 
way in which the Act envisages. It is doubtful if the 
majority of the Board fully achieved that objective on 
this occasion, but fortunately there is little or no dispute 
as to the material facts. Unfortunately, there appears to 
be a current tendency by Boards of Reference deriving 
their authority under the Industrial Relations Act or 
related legislation, to pay more attention to reciting the 
arguments and allegations of respective parties and to 
debate the law rather than, determining the facts and 
stipulating conclusions based on those facts. 

A Board of Reference is designed to provide a simple 
and unsophisticated medium of resolving a dispute. It 
is doubtful whether that purpose is served by the 
growing tendency to make determinations written in a 
way one expects of the superior Courts in delivering 
judgement. Section 48(9) of the Industrial Relations 
Act simply requires the chairman of a Board of 
Reference to record in a memorandum signed by him 
all the facts found by the Board and the decision of the 
Board. There is much to be said for Boards of 
Reference confining themselves to those matters, even 
in cases such as that under review where because the 
Board is not established under the Industrial Relations 
Act its provisions do not in this respect, strictly apply. 

[68 WAIG 247 at 248] 
What is said there is equally applicable to the matter now 

before the Commission in Court Session in which there is 
no dispute as to the material facts. In his Reasons for 
Decision the Chairman identified the relevant matters to be 
considered and stipulated a conclusion based on the facts. 
In the circumstances that Appeal Ground A is not made out. 

Ground B 
The issue before the Board of Reference is set out in a 

notice to the Registrar of the Western Australian Industrial 
Relations Commission filed in the Commission on 20 
November 1992 requesting that a Board of Reference be 
convened to hear an appeal pursuant to Section 50(d) of the 
Construction Industry Portable Paid Long Service Leave 
Act 1985. The issue was identified in that notice in the 
following terms: 

"The claim arises out of the assessment of the 
amount of ordinary pay for employees under Section 
34 of the Construction Industry Portable Paid Long 
Service Leave Act 1985 made by the Construction 
Industry Long Service Leave Payments Board detailed 
in Assessment Notice No. 15122 dated 17 November 
1992 and covering letters of the same date." 

[Appeal Book 005] 
Exactly what was required to be determined by the Board 

of Reference is to be found in the Memorandum of Agreed 
Facts and in the submission of Mr Williams at first instance. 
The Memorandum of Agreed Facts as recorded in the 
Determination of the Board of Reference is set out below: 

"1. Kirfield Engineering Australia Pty Ltd is an 
employer registered under the Construction Indus- 
try Portable Paid Long Service Leave Act 1985 
(The Act). 

2. From 1/4/91 onwards Mr J. Pettigrew has been 
employed under a contract of service with Kirfield 
Engineering Pty Ltd. His employment with Kir- 
field Engineering Pty Ltd has never been termi- 
nated. 

3. Mr J. Pettigrew is an "employee" as defined by 
Clause 3(1) of the Act. The prescribed award is 
the Metal Trades General Award. 

4. Mr J. Pettigrew was injured in his employment on 
20/6/91 and from that date onwards did not 
perform any work for Kirfield Engineering Aus- 
tralia Pty Ltd. 

5. During this period Mr J. Pettigrew received 
weekly payments of compensation under the 
Workers Compensation and Assistance Act 1981. 

6. On the 17 November 1992 the Construction 
Industry Long Service Leave Payments Board 
(The Board) made an assessment. No. 15122, of 
the amount of long service leave contributions 
payable by Kirfield Engineering Pty Ltd for the 
period 1/7/91 to 31/8/92. 

7. Assessment No. 15122 includes calculations 
based on the employment history of Mr J. 
Pettigrew for the period 1/7/91 to 31/8/92 whilst 
in receipt of Workers Compensation payments as 
explained in points 2 to 5 above. 

8. In calculating the amount by way of contribution 
due in respect of Mr Pettigrew's employment with 
Kirfield Engineering Pty Ltd the Board has 
assessed the amount of ordinary pay of Mr 
Pettigrew to be the ordinary rate of wage payable 
under the Metal Trades General Award to an 
employee performing work within a prescribed 
classification referred to in that award." 

[Appeal Book 010/011] 
Mr Williams put that question in the course of his 

submissions in the following manner: 
"It broadly will be our argument that in the 

particular circumstances where an employee is not 
working but has been injured at work and is in receipt 
of workers compensation payments, that in terms of 
this legislation the ordinary pay payable is in fact zero 
under the award. There is no ordinary pay to be paid 
under the award and the consequence that flows from 
that is that the contributions for that period of time for 
that employee are nil in terms of the employer's 
obligation but that's a secondary issue that flows from 
this matter. This matter really can only consider what 
is the appropriate amount of ordinary pay." 

[Appeal Book 021] 
That submission was preceded by reference to Section 

34(1) of the C.I.P.P.L.S.L. Act in the following statement: 
"...the difference of opinion between ourselves and 

the board in the particular set of facts we will come to 
in a moment, what does that mean and what does that 
oblige Kirfield Engineering to do; in essence, what is 
the ordinary pay in this particular circumstance." 

[Appeal Book 020/021] 
It is true that the proper question to be answered relates 

to the assessment of the amount of ordinary pay of an 
employee for the purposes of Section 34(1) of the 
C.I.P.P.L.S.L. Act as expressed by Mr Beech. While the 
question was differently stated by the Chairman of the Board 
of Reference in his Reasons for Decision that of itself is not 
fatal. It is clear from what followed later in the Chairman's 
reasons that the question is properly identified in his 
summaries of the respective arguments and is answered in 
the unanimous Determination of the Board. Ground B of the 
appeal is therefore not made out. 

Ground C 
As to the final ground of appeal Mr Beech, as Mr 

Williams for the Appellant acknowledged, correctly stated 
the question but in his brief reasons simply observed that 
"Kirfield Engineering is liable to make contributions in 
respect of Mr Pettigrew to the Construction Industry 
Portable Paid Long Service Leave Board up to the date of 
Mr Pettigrew's termination" (Appeal Book 005). Again, 
however, this needs to be viewed in the context of what else 
was said. Mr Beech had regard for the agreed facts which 
he referred to in his reasons and while elsewhere in those 
reasons he confined his considerations to the question of 
whether employer/employee relationship continued while 
Mr Pettigrew was on workers compensation, he was party 
to the unanimous determination of the Board derived from 
the facts that "the Construction Industry Long Service 
Leave Payments Board has correctly assessed the amount 
of ordinary pay of Mr J. Pettigrew in Assessment Notice No. 
15122" (Appeal Book 015). In these circumstances it can 
not be said that any error occurred which would justify 
intervention by the Commission in Court Session. 
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Plainly, it was open to the Board of Reference to accept, 
as it did, the statement of agreed facts presented to it by 
agreement of the parties and to then express its conclusions 
based thereon. 

For this appeal to succeed the Appellant needs to 
demonstrate that the Board of Reference erred in concluding 
from the facts that the assessment of the amount of ordinary 
pay of Mr Petti grew under Section 34 of the C.I.P.P.L.S.L. 
Act for the purpose of Assessment Notice No. 15122 was 
incorrect. 

Mr Williams (for the appellant) submits inter alia that:— 
"What wasn't agreed was, as a consequence of that 

definition and some of the other agreed facts, that 
during certain time-frames Mr Pettigrew was not 
working. His contract of employment was on foot but 
he was absent from work on workers compensation. 

The debate really circles around, in those circum- 
stances, what is the ordinary pay which is the basis of 
assessment of contributions for Kirfield Engineering. 

Now, I don't think there should be any debate about the 
correctness of those statements; that he wasn't receiving 
ordinary pay under the award. The debate comes about when 
one says, "Well, what's the effect of that factual situation 
on the contributions that might be payable?" Certainly he 
is still employed. Certainly the act says, "Whilst he is 
employed, you make contributions" but it's our contention 
that if one applies the facts to this act, one finds that in these 
circumstances because the ordinary rate of wage is zero one 
multiplies 0.75 per cent times the ordinary rate of wage 
which is zero and the contributions are zero for this period. 

It was simply our submission to the board that one does 
look at Mr Pettigrew's situation; that the wording of the act 
in terms of both—section 34 talks about the ordinary pay 
payable to that employee as is prescribed, and that employee 
is Mr Pettigrew. Regulation 8 uses similar wording. It ends, 
"The ordinary pay of that employee," which is Mr 
Pettigrew, and you do look at Mr Pettigrew's circumstances. 
To answer the questions, you need to calculate contribu- 
tions. 

You need to know what his classification is. You need to 
know whether he is a leading hand or not. If he was a junior 
worker, you would need to know how old he was and you 
would also need to know whether he was absent from work 
on workers compensation, whether he had 6 months' leave 
without pay or what the circumstances were. You can't just 
select some of Mr Pettigrew's specific circumstances for the 
purposes of the act. You look at him. That's what it's all 
about." 

(Transcript Pages 6, 7 & 8) 
(Our Emphasis) 

By contrast with the above submissions, Mr Power (of 
counsel for the respondent) contended inter alia that:— 

"The first part of the subsection creates an obliga- 
tion on an employer bound by the act to pay 
contributions to the board. The obligation arises in 
respect of each person employed by that employer as 
an employee within the meaning of the act for each 
week or part of a week during which that person is 
employed. So the relevant wording is: 

On and from the appointed day an employer 
shall pay to the board in respect of a person 
employed by him as an employee and in respect 
of each week or part of a week during which that 
person is so employed such amounts by way of 
contributions. 

That is the first operative part and it is clear that the 
obligation which that part creates is dependant on the 
existence of the contract of employment, which was an 
admitted fact. 

So that the obligation which arises under the first 
operative part of subsection 34(1) does not depend on 
the actual performance of work pursuant to the 
contract of employment. 

The second operative part merely provides a mecha- 
nism. It does not create the obligation. The second part 
of the subsection describes the manner in which the 
contribution is to be calculated. All it requires is that 
any such contribution be calculated by reference to the 
ordinary pay payable—and I pause there to make the 
observation it doesn't use the word "paid"—to any 
such employee. 

Now, the relevant calculation that was required by 
the second operative part of subsection 34(1) was 
required to be done by reference to the ordinary pay 
payable to an employee in the same classification as Mr 
Pettigrew. That is the effect of the words. 

Now what is critical to a proper understanding of this 
appeal is that by defining the term ''ordinary pay" 
subsection (3)(i) gives it a specified meaning. So it 
doesn't have its ordinary meaning for the purposes of 
this act. It has a special meaning. 

If one looks closely at the wording used it is 
abundantly clear, in my submission, that what it does 
is create an objective test for what the ordinary pay will 
be in the case of a prescribed classification in a 
prescribed award. That is a classification and an award 
which are gazetted pursuant to the regulations." 

(Transcript Pages 26, 27 & 29) 
(Our Emphasis) 

The provisions of the C.I.P.P.L.S.L. Act relevant to this 
matter are set out below:— 

"Sub-section 3(1) of the Act defines the word 
"employee" to mean— 

"a person who is employed under contract of 
service or apprenticeship in a classification of 
work referred to in a prescribed award relating to 
the construction industry that is a prescribed 
classification;" 

Sub-section 3(4) provides: 
"The regulations may prescribe— 

(a) any classification of work referred to in 
a prescribed award to be a prescribed 
classification of work for the purposes 
of the definition of "employee"; 

(b) any award made with respect to employ- 
ment in the construction industry to be 
a prescribed award for the purposes of 
this Act;" " 

(Outline of Submissions Page 3) 
In our view these provisions are clear and unambiguous 

and thus the words used are to be given their plain meaning. 
We agree with the respondent's contention that section 

34(1) requires an employer bound by the Act to make 
contributions to the Construction Industry Portable Paid 
Long Service Leave Payments Board, in respect of person/s 
who are employees of that employer, for each week or part 
thereof that the person/s are party to the contract of 
employment. However, it is clear that when the words in that 
section are given their plain meaning there is no requirement 
for the actual performance of work pursuant to that contract 
of employment. 

The second part of the subsection simply provides that the 
contribution required of the employer be calculated by 
reference to the ordinary pay payable to an employee, as 
distinct from actually paid, to the employee. This is so, in 
our view, when regard is had to the provisions of section 
(3)(1) of the Act which defines ordinary pay to mean:— 
"... the ordinary rate of wage payable under the relevant 
prescribed award to an employee performing work within 
a prescribed classification referred to in a prescribed award 
but does not include any amount payable to the employee  
a  
b  
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c  
d '* 

Thus the Board in our view, applied the provisions of the 
C.I.P.P.L.S.L. Act to the agreed facts before it and reached 
the correct conclusion as result of this process. The appeal 
is accordingly dismissed. 

Appearances: Mr B. Williams appeared on behalf of the 
applicant. 

Mr A.J. Power (of Counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kirfield Engineering Ply Ltd 

and 
Construction Industry Portable Paid Long Service Leave 

Payments Board. 
No. 914 of 1993. 

COMMISSION IN COURT SESSION 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

28 September 1993. 
Order. 

HAVING heard Mr B. Williams on behalf of the Applicant 
and Mr A.J. Power (of Counsel) on behalf of the 
Respondent, the Commission in Court Session, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the application be dismissed. 
By the Commission in Court Session 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

COMMISSION IN COURT 

SESSION— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch 
and 

Alex Frazer Pty Ltd and Metals and Engineering Workers 
Union of Western Australia. 

No. CR 544 of 1992. 
COMMISSION IN COURT SESSION 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

13 September 1993. 
Order. 

HAVING heard Mr A. Drake-Brockman on behalf of the 
Applicant and there being no appearance on behalf of the 
Respondents, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the application be wholly discontinued. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

PRESIDENT—UNIONS 
Matters dealt with 

under Section 66— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Diane Margaret Robertson 

(Applicant) 
and 

Civil Service Association (Inc) 
(Respondent). 

No. 1114 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
9 August 1993. 

Order. 
THIS matter having come on for a directions hearing before 
me on the 9th day of August 1993, and having heard Ms D 
M Robertson on her own behalf as applicant and Mr R A 
Lilbume (of Counsel) and with him Ms T Walkington on 
behalf of the respondent, and having made such orders and 
given such directions as are necessary or expedient for the 
expeditious and just hearing and determination of this 
matter, it is this day, the 9th day of August 1993, ordered 
and directed as follows:— 

(1) That the application herein be and is hereby 
adjourned for hearing and determination to 10.00 
am on the 20th, 21st, 22nd and 23rd days of 
September 1993, or at any other time I may fix. 

(2) That leave be and is hereby granted to the 
applicant to amend the application herein by 
inserting a new ground as asterisk point 4 as 
follows:— 
"* That the General Secretary was at all material 

times in breach of rule 20(g)(1) of the CSA 
Constitution and s.63(l)(a) and (2) of the 
Western Australian Industrial Relations Act 
1979 (as amended) in that information as to 
the number of members in the organisation 
and the financial status of same as provided 
to the Western Australian Electoral Commis- 
sion was erroneous." 

(3) (a) That the respondent provide to the applicant 
herein discovery and inspection within seven 
days of the 9th day of August 1993 of the roll 
used by the Western Australian Electoral 
Commission in the referendum refetred to 
herein. 

(b) That the applicant be permitted right to 
inspect and take copies of the financial 
records of the members referred to in that 
roll. 

(4) That the applicant have leave to request in writing 
particulars of the answer within seven days of the 
9th day of August 1993, and that such particulars 
be provided by the respondent within seven days 
thereafter such request is made, 

(5) That within seven days thereafter the respondent 
have leave to request particulars in writing, and 
that, within a further seven days thereafter, the 
applicant provide to the respondent such particu- 
lars. 

(6) That there be liberty to any party hereto to apply 
for further directions upon written notice to the 
other party. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Diane Margaret Robertson 
(Applicant) 

and 
Civil Service Association (Inc) 

(Respondent). 
No. 1114 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

20 September 1993. 
Order. 

THIS matter having come on for hearing before me on the 
20th day of September 1993, and having heard Ms D M 
Robertson on her own behalf as applicant and Mr R A 
Lilbume (of Counsel) and with him Ms T Walkington on 
behalf of the respondent, and the applicant having filed a 
notice of discontinuance, and I being satisfied by reason 
thereof that the hearing of this application should be 
discontinued, it is this day, the 20th day of September 1993, 
ordered and declared as follows:— 

(1) That I should refrain from further hearing or 
determining the said application or any part 
thereof. 

(2) That I reserve for determination any application 
to be sought by the respondent for costs against 
the applicant. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Avtar Singh 
(Applicant) 

and 
The Federated Miscellaneous Workers Union of Australia, 

WA Branch 
(Respondent). 

No. 866 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

15 September 1993. 
Reasons for Decision. 

THE PRESIDENT: This was an application brought 
pursuant to s.66 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act'') by Mr Avtar 
Singh, who was, at all material times, a member of the 
respondent organisation. The respondent organisation, it 
was not in dispute, was at all material times, an organisation 
as defined in s.7 of the Act. The name of the respondent was 
amended by leave to read "The Federated Miscellaneous 
Workers Union of Australia, WA Branch" (hereinafter 
referred to as "the FMWU"). 

The orders sought by the applicant related to the rules of 
the respondent organisation, their observance or non- 
observance. 

The applicant was, at all material times, employed as a 
Nursing Assistant at The Homes of Peace (Inc), an aged 
persons hostel or home, at 125 Thomas Street, Subiaco. He 
told me that he had been employed in Denmark as a 
qualified Nurse, but that his qualifications were not 
recognised here. 

He alleged by his application that the respondent had 
acted in breach of rule 3(16), which is the objects rule. Rule 
3(16) provides:— 

"The Objects for which the Union is established are, 
by the provision and distribution of funds, and by all 
other lawful means:— 

(16) To provide legal assistance to members or 
relatives of members or deceased members 
in obtaining legal advice or in legal proceed- 
ings in respect of injury or damage or 
recovery of wages or moneys or arising out 
of or in the course of or in any way connected 
with or concerned with membership or office 
in the Union or employment or any industrial 
matter or in any way concerned with any of 
the objects of the Union or in any other legal 
proceedings in respect of which the Union 
decides to give assistance." 

The Evidence. 
Mr Singh complains that the FMWU, through its Branch 

Executive, declined to give him legal assistance. Whilst his 
evidence referred to complaints that he had not been assisted 
in relation to a workers' compensation claim in 1992, he 
sought no relief in relation to that matter, but only in relation 
to what he claimed was a refusal to provide him with legal 
assistance in relation to a claim or complaint in the Equal 
Opportunity Commission. Mr Somersunderam confirmed 
that when I asked him (see page 97 of the transcript). 

The evidence adduced on behalf of Mr Singh consisted 
of his own viva voce evidence and a quantity of documents. 
His case was conducted on his behalf, and put very 
thoroughly by his agent, Mr Somersunderam. 

Ms Jackson conducted a competent case on behalf of the 
respondent organisation. 

The FMWU also tendered a substantial number of 
documents and called to give evidence the Secretary, Ms 
Helen Margaret Creed, the Workers' Compensation Officer, 
Mr Peter Brash, and also an Assistant Secretary, and a 
person who acted as Secretary in 1993, at material times, Mr 
Stanley James Hardie. 

Leave was sought by Ms Jackson to tender an affidavit 
from Ms Kathy Digwood, who was overseas at the time 
when I heard this matter. However, I did not grant leave 
since matters of credibility were plainly in issue and there 
would be no opportunity for Mr Somersunderam to 
cross-examine. All of the witnesses were cross-examined. 

I have perused with care all of the written evidence and 
the transcript of proceedings. I observed closely all of the 
witnesses when they were in the witness box. I found that 
the witnesses for the respondent were open, forthright and 
possessed of a good grasp of factual detail. Mr Singh's 
attitude to giving evidence was flawed by subjectivity, and, 
with due respect to him, he gave evidence which was very 
much influenced by that subjectivity and sometimes 
contradicted himself (see examples at pages 68, 69, 72, 75 
and 76 of the transcript). Wherever the evidence of Mr Singh 
conflicted with that of the respondent's witnesses, I prefer 
the evidence of the respondent's witnesses. 

The Facts. 
What happened, in fact, in this matter was this. Mr Singh 

had been assisted by the FMWU in a claim for workers' 
compensation in July 1990 and by it also in relation to a 
complaint of racial discrimination also in 1990. He had no 
complaints about this assistance. Indeed, the evidence was 
in relation to his workers' compensation claim, which 
related to an injured wrist, an official went to his home to 
help him to prepare his claim form. 

In 1991, due to work related stress, as certified by a 
Psychiatrist whom he saw, Dr Ross Manners, in his report 
(exhibit 5A), Mr Singh was suffering from work related 
stress and was unable to work for three months, the period 
being from 12 July 1991 to 14 October 1991. 

In July 1991, Mr Singh attended at the office of the 
FMWU and a notice of claim was completed by him with 



the assistance of the FMWU Acting Compensation Officer, 
Ms Digwood. The person who normally occupied the 
position of Compensation Officer on a permanent basis, Mr 
Peter Brash, was away on leave. 

Ms Digwood also wrote Mr Singh a letter in which, inter 
alia, she advised him not to sign any document for any 
insurance company and invited him to return in due course. 
That letter, exhibit 2 (P3), is dated 9 August 1991, and, 
formal parts omitted, reads as follows:— 

"Confirming our telephone conversation this- 
moming (sic), Jackie Innes-Mills has spoken with 
Mary Whittaker and there should be no problem in 
moving you to a different Ward when you are fit for 
your normal duties. I understand that you are seeing 
Mary Whittaker next week and I hope that satisfactory 
arrangements can be made then. 

As we also advised, you claim is a complex one, and 
it may be quite a battle with the insurer to get a 
successful outcome. Please contact me as soon as you 
have received any further communications from the 
insurance company. 

It is clear from that letter that the difficulties Mr Singh 
was having in his ward (which allegedly related to matters 
of a racial nature) were also attended to by the union, on that 
occasion through Ms Jackie Innes-Mills. 

Mr Singh did say in evidence that he had already arranged 
his move from the ward with Ms Mary Whittaker. 
Nonetheless, it is clear that the union, even if that were right, 
still played its part. 

Mr Singh made no further request for any assistance in 
relation to that matter, and, in fact, did not, as I have found, 
contact the union until December 1991 when he saw Mr 
Brash. 

By that time, contrary to the advice given him, as he 
admitted, he had completed and signed a statutory declara- 
tion dated 19 August 1991 of how his illness or stressed state 
had come about, and he had, in fact, provided it to the 
insurance assessor, which was so patently unwise that it is 
not necessary for me to comment further on it. It was 
certainly against the advice he had been given for him to do 
so. 

It is also as a fact true that he did not seek legal assistance 
during that time. What he did do was consult Messrs Gibson 
and Gibson, Solicitors, who conducted his claim in the 
Workers' Compensation Board for him. He did this before 
he went to see Mr Brash. Indeed, at a pre-trial conference, 
his claim was settled by payment of weekly payments and 
costs. This result was achieved through Messrs Gibson and 
Gibson, as I understand the evidence. 

On 10 December 1991, Mr Singh returned to see Mr 
Brash and had a discussion with him, which Mr Brash made 
the subject of a note (see exhibit 8). That note reads as 
follows:— 

"Mr S made the appt to complain about the lack of 
action in his w/comp claim and his allegation of racial 
discriminate at HOP which were not, he says, followed 
up by the union. 
—in relation to his w/comp claim—I note that K.D. 
wrote to him on 9/8/91 advising him to contact the 
union if he had rec'd any letter or notice from the 
insurer. On 9/9/91 he rec'd notice from FAI his claim 
was declined but admitted he never bothered to inform 
us of this. Furthermore, he said he had been told by KD 
not to sign any Stat' Dec' or statement re his claim and 
yet on 14/8/91 he completed and signed a lengthy Stat 
Dec' in the presence of an insurance assessor.' 
—he has gone to Gibson Gibson and has appointed 
them to represent him in his claim. 

in relation to his racial discrimination—he says that 
he approached the shop steward at HOP (Lyn Shad- 
dick?) but she he says failed to back him or support him 
in anyway. 
—he then contacted this office and was seen by Rachel 
Roberts. 
—I have discussed this aspect with Rachel—she 
indicated that she asked Mr Singh to ring her if there 
was anything, in particular, he wanted the Union to 

do—he failed to do so—he has gone to Equal 
Opportunities Commission in Sept with a written 
complaint against the worker at HOP—no response has 
yet been obtained from E.O.C. 
—he says he is very bitter and angry towards the union 
and its supposed lack of action and support. 
—I have told him that he has made no such complaint 
to us in a proper manner and if he has such concerns 
he should see Helen Creed to raise these issues. 
—I told him to contact me again and this time to make 
sure he does so before he does anything else. 
—interview lasted Ihr and 20 mins." 

At his visit on 10 December 1991, Mr Singh spoke to Mr 
Brash and complained about a lack of action in relation to 
his workers' compensation claim, and his allegation of racial 
discrimination at The Homes of Peace (Inc), which he told 
Mr Brash had not been followed up by the union. Mr Brash 
told him that Ms Digwood wrote to him on 9 August 1991 
advising him to contact the union if he received any letter 
or notice from the insurer. On 9 September 1991, Mr Singh 
did receive notice that his claim was declined, but admitted 
that he did not believe it, and that he never bothered to 
inform the FMWU. 

On 10 December 1991, Mr Singh came also to make a 
complaint about the FMWU's handling of his racial 
discrimination problem. In relation to his racial discrimina- 
tion claim, he claimed that he approached the Shop Steward, 
Ms Lyn Shaddick, at The Homes of Peace (Inc) in June 1991 
and said that she failed to back him or support him. He 
complained to the FMWU that Ms Shaddick was rude and 
arrogant. He also raised the question of racial discrimination 
against him. His evidence was that this matter was taken up 
too by Ms Innes-Mills, an Organiser, about whom, in the 
end, he conceded he had no complaints (see page 60 of the 
transcript), although he earlier did complain that he had 
received no feedback from her. I accept Ms Creed's 
evidence that the matter of the Shop Steward was 
investigated and there was nothing more which could be 
done. Mr Singh had contacted the FMWU to raise 
complaints and was seen by Ms Rachel Roberts at the 
instance of Mr Hardie to whom he first made the complaint. 
Ms Roberts told Mr Brash that she had asked Mr Singh to 
ring her if there was anything in particular he wanted the 
union to do, but he did not do so. It was the unchallenged 
evidence that Mr Singh's immediate point of contact would 
have been with the Shop Steward and the Organiser, Ms 
Innes-Mills, although the Shop Steward, according to Mr 
Hardie, dealt with very minor complaints. 

Mr Singh made a written complaint against The Homes 
of Peace (Inc) in or about September 1991 to the Equal 
Opportunity Commission, in person. It was his complaint 
that, because the claim before the Equal Opportunity 
Commission took 13 months, he went to his local member 
and subsequently to Mr G D Kierath MLA. 

In due course, these matters were raised, commencing 
with a letter of 20 December 1991 written by Mr Singh to 
Mr Rory Neal, the President. There was various correspon- 
dence with Mr Singh, and on 25 February 1993 Mr Singh 
and his agent met with Ms Creed, the Secretary, and Mr 
Neal, the President, as a result of which the question of what 
assistance he required was considered. The claim that he had 
not received assistance with his workers' compensation 
claim was rejected at that meeting by Ms Creed and Mr 
Neal. After the meeting of 25 February 1993, Ms Creed tried 
to arrange a meeting with Mr Rick Leaver to discuss the 
matter, but Mr Leaver refused to agree to it while the matter 
was before the Equal Opportunity Commission. Mr Singh's 
complaint that he had not received assistance with his 
workers' compensation was, however, rejected by them. It 
was quite plain that legal assistance to pay Dr Manners' bill 
or to give any legal assistance was refused because he had 
failed to follow advice, and also because had elected to 
engage Solicitors of his own and had not sought the 
assistance of the FMWU to provide its Solicitors according 
to its policy. 

Although Mr Singh asserted otherwise, I do not accept 
that this decision had anything to do with the complaints 
which Mr Singh had made about Ms Shaddick. There was 

13334—2 
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no evidence to that effector from which it could be inferred. 
Indeed, I am satisfied that Mr Singh had ignored advice 
given him by Ms Digwood, and had not contacted the 
FMWU for assistance until December 1991. 

I also find, and it is quite clear, on the evidence, including 
exhibit 2 (P4), that the union will not, as a matter of policy, 
provide legal assistance except through the union's Soli- 
citors, Messrs Dwyer Durack, and that Mr Brash informed 
Mr Singh accordingly (see, too, exhibit 9C). 

I accept Mr Brash's version of his discussions with Mr 
Singh in toto in preference to Mr Singh's version. I therefore 
accept that Mr Brash at no time told Mr Singh that he would 
be given legal assistance and that Mr Singh's later attempt 
through Messrs Gibson and Gibson (exhibit 9A) to claim 
payment of Dr Manners' account was not based on any 
suggestion by Mr Brash that Mr Singh had assistance Mr 
Singh had clearly engaged his own Solicitors, and I do not 
accept that he offered to relinquish their services. He had 
seen Dr Manners, who in a report dated 25 November 1991 
had advised that Mr Singh, whom he first saw on 16 July 
1991, had recovered from his adjustment, disorder and 
depressed mood. 

In evidence, Mr Singh quite rightly said that he accepted 
that the FMWU could not fund every member by way of 
legal assistance upon every request. He did not, however, 
accept that the refusal in the case of his complaint to the 
Equi Opportunity Commission was justified because he 
said it was a complex case. Mr Singh is currently 
represented by an agent upon that complaint. 

The Homes of Peace (Inc), against whom the complaint 
was made, has refused to settle the claim. The Commis- 
sioner for Equal Opportunity has declined to assist Mr Singh 
because it was said that there was no substance in his 
allegations (see page 39 of the transcript). 

Mr Singh attended a conciliation conference about 12 
December 1992 at the Equal Opportunity Commission, 
which did not resolve the matter. He did not forward relevant 
documents relating to the Equal Opportunity claim to the 
FMWU until 3 March 1993. 

The question of Mr Singh's claim for legal assistance and 
whether any would be given him was put to Branch 
Executive on 7 April 1993. The Branch Executive of the 
organisation resolved (see exhibit 12):— 

"That Mr Singh be offered an appointment with the 
Union's Solicitors Dwyer Durack, to assess and report 
on Mr Singh's case and their opinion on how his case 
should proceed. The Branch Executive will then 
consider what financial assistance, if any, should be 
given as a consequence of the above, Provided further 
that if a course of action is mutually agreed then it must 
be co-operatively followed by Mr Singh." 

The matter was placed before the Branch Executive of the 
FMWU by Mr Hardie who was Acting Secretary in the 
absence of Ms Creed who had gone on leave on 29 March 
1993. Mr Singh was advised of this decision (see exhibit 
7D), and he wrote back describing it as a positive step (see 
exhibit 7E). 

On 15 April 1993, with Mr Somersunderam, his agent, Mr 
Singh attended a one and a half hour conference with Ms 
P Giles of Messrs Dwyer Durack, the union's Solicitors. 
After the conference the union was provided, as was Mr 
Singh, with a detailed legal opinion. That opinion is dated 
29 April 1993. Mr Singh accepted in cross-examination that 
that was assistance provided him by the union (see pages 
41-42 of the transcript). He then claimed that this was not 
real assistance. On 23 April 1993, Mr Singh wrote to Mr 
Hardie agreeing that he should take steps to settle the matter 
because of that opinion. What he wanted was a just 
settlement of his case (see generally the conflicting evidence 
given by him at pages 68, 72 and 75 of the transcript). The 
opinion exists in copy form as exhibit 13:— 

"In addition, given the grave concerns we have 
about the likelihood of recovering substantial damages 
or other favourable orders, we believe that it would be 
in Mr Singh's best interests to attempt to settle the 
matter as soon as possible." 

73 W.A.I.G, 

Because it was tendered on a confidential basis, I will not 
quote it in any detail. However, I cannot deal with this 
matter without quoting some of it. The whole of the second 
full paragraph on page 3 of exhibit 13, of which I quote part 
above, is very relevant. Nonetheless, the opinion should be 
read as a whole to properly understand it. 

The letter also contained an estimate of costs at $8000 to 
$10,000. 

In fact, what is clear is that that opinion was available to 
Mr Singh and to the FMWU before the meeting which took 
place on 4 May 1993. That was a meeting arranged between 
management at The Homes of Peace (Inc), including Mr 
Rick Leaver, the Administrator, and Ms Maureen Paterson, 
the Director of Nursing Services, as well as Ms Pamela Scott 
as an observer for the Minister, Mr D Jones, Mr Singh, Mr 
Somersunderam, and Mr Hardie. It was arranged on the 
FMWU initiative and so acknowledged by Mr Singh (see 
exhibit 7F). A list of problems which were discussed and 
attempts to settle the matter appear at page 193 of the 
transcript. An offer was made to Mr Singh at that meeting 
by way of settlement which he rejected. It was Mr Singh's 
evidence that Mr Hardie said as they were leaving, "We will 
see you in court". Mr Hardie denied this, and I accept his 
evidence. It is not insignificant that Mr Singh and Mr Hardie 
were both aware of the legal advice as to their chances of 
success at the time. 

Mr Hardie had also arranged a meeting with the Nurses 
Registration Board that afternoon for Mr Singh to attempt 
to arrange for him to be able to qualify to sit exams for 
registration as a qualified Nurse. Mr Singh had complained 
that he had been prevented from sitting the exams by his 
stress related illness. 

The advice that Mr Singh had received from Ms Giles, 
summarised, was that he did not have a strong case because 
there were major legal and evidentiary problems. Mr Singh 
was unable to give a satisfactory answer to the question put 
to him as to what witnesses he could call to prove his case, 
and, in the end, refused to answer the question (see page 78 
of the transcript). 

On 10 May 1993, Mr Hardie reported the events to the 
Branch Executive and the Branch Executive resolved that 
it was not able to assist Mr Singh with the cost of legal 
representation further for his complaint to the Equal 
Opportunity Commission (see exhibit 16). On 24 May 1993, 
the FMWU formally advised Mr Singh by letter (see exhibit 
10A). 

No complaint or appeal to State Council under rule 14, 
or otherwise was made to State Council in relation to Branch 
Executive decisions or otherwise by Mr Singh. Rule 14 
reads as follows:— 

"14. Powers and Duties of State Council. 
The powers of the State Council shall include the 

following:— 
(1) To direct the policy of the Union in all 

matters affecting the interests of the mem- 
bers. 

(2) To repeal, alter or add to the Rules. 
(3) To fix the remuneration (if any) of the 

officers of the Union. 
(4) To remove at any time any officer (including 

the Secretary). 
(5) To impose levies upon any one or more 

Sub-Branches or Sections or upon the mem- 
bers of any specified category of the mem- 
bers of any one or more Sub-Branches or 
Sections of the Union. Provided that no 
member shall be liable to pay levies to an 
amount of more than $20.00 in any one year. 

(6) To hear and determine appeals from any 
decision made within any Sub-Branch or 
Section affecting the rights of any member. 

(7) To call any meeting of the Branch Executive, 
Sub-Branch or Section Committee or of the 
members of any Sub-Branch or Section or of 
any members or category of members of the 
Union. 
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(8) To appoint organisers, agents or other em- 
ployees of the Union. 

(9) Hear and determine appeals by members or 
officers of the Union permitted by these 
Rules. 

(10) To elect delegates to organisations or bodies 
with which the Union is'affiliated and on 
which the Union is entitled to be represented. 
(a) Delegates to the Australian Labor Party 

or any of its Branches, annual confer- 
ences, congresses. State Councils or 
other meetings shall be appointed in the 
manner decided from time to time by 
State Council. Such delegateship is not 
an office and such delegates shall not 
thereby become officers of the Union. 
Except so far as otherwise decided by 
the State Council appointment shall be 
by election, by the State Council. 

(b) Delegates to bodies to which the Union 
is affiliated or on which the Union is 
represented (other than that referred to 
in paragraph (a) hereof) may be ap- 
pointed in any manner decided from 
time to time by the State Council or 
Branch Executive or, in the absence of 
any decision by the State Council or 
Branch Executive, by the Branch Secre- 
tary. 

Such delegateship is not an office and 
such delegates shall not thereby become 
officers of the Union. 

(11) To establish and abolish Sub-Branches or 
Sections in accordance with these Rules. 

(12) To approve or reverse any Sub-Branch or 
Section resolution. 

(13) To do anything which might be done by any 
committee, body, meeting or officer of the 
Union or any part thereof." 

It was the evidence of Mr Hardie that every time Mr Singh 
sought assistance from the union he was given it. 

Conclusions. 
The particulars of Mr Singh's claim are set out in a letter 

attached to the application herein, and dated 28 May 1993. 
Formal parts omitted, they read as follows:— 

"I (Avtar Singh), am a Member of The Miscellane- 
ous Workers Union, of Western Australia (Membership 
No. EPA 6065571 09 7455). I am presently working 
as a Nursing Assistant at the Home of Peace, 125 
Thomas Street, Subiaco WA 6008. 

I am a financial member of the above Union, and 
during this time of my employment at my workplace 
I suffered stress consequent to discrimination. I was out 
of work for three months, and I had to seek redress 
before: 

(a) The Workers Compensation Board of West- 
em Australia 

(b) The Equal Opportunity Commission/Tribu- 
nal of Western Australia. 

For both these actions, the Union did not support me 
in spite of my repeated appeals. In fact I had to go 
through great difficulties in engaging lawyers at my 
own expense to represent me before the Workers 
Compensation Board of Western Australia. Fortu- 
nately, I was successful in my claims, and I was 
therefore able to settle without loss my legal fees 
incurred. 

As regards to my case before the Equal Opportunity 
Tribunal, the Union has once again not given me any 
assistance. 

I shall be thankful therefore, if I take appropriate 
action under Section 66 of the Industrial Relations Act, 
or any other appropriate section, to enforce my rights 
as a Financial Member of the Union in my present 

circumstances, where I have received no assistance 
whatsoever from the Union by the way of legal 
assistance, though in the publications circulated to lie 
members they have promised such aid." 

The notice of answer and counter proposal herein reads 
as follows:— 

"1. The Respondent denies Mr Singh's claim that he 
has ' received no assistance whatsoever from 
the Union by way of legal assistance...' Mr Singh 
was provided with access to legal advice in the 
normal way. 

2. The Respondent denies that it has acted contrary 
to point 16 of Rule 3—Objects of the Rules of the 
Federated Miscellaneous Workers Union of Aus- 
tralia, W.A. Branch. The Respondent has thor- 
oughly, conscientiously and properly dealt with 
Mr Singh's requests at all times. 

3. The Respondent opposes Mr Singh's request for 
an order pursuant to Section 66 of the Act." 

There was much evidence in this matter. However, in the 
end, Mr Somersunderam conceded that the only orders 
sought by Mr Singh related to the decision of Branch 
Executive of the FMWU not to provide Mr Singh with legal 
assistance to prosecute his complaint before the Equal 
Opportunity Commission. In the beginning, that was not the 
case, as I understand the claim, and, insofar as it was 
necessary to make findings of fact about this chain of events, 
I have made them. There were a number of matters raised 
in evidence as to which it was not necessary to make 
findings. 

It was for Mr Singh to establish upon the balance of 
probabilities those facts upon which he claimed relief. 

His claim was that the FMWU had breached rule 3(16), 
or acted contrary thereto, because it had a duty to give him 
legal assistance. What the Branch Executive was required 
to do was to make its decision intra vires the rules, to act 
bona fides, and to act reasonably and fairly in making its 
decision. It was required to act so as to advance the FMWU 
objects contained in its rules also. That does not mean that 
it can or is bound to assist every person who applied or 
applies for legal assistance, as Mr Singh properly conceded 
(see Saraceni Enterprises Pty Ltd v. Baking Industry 
Employers' Association of WA (Application No 740 of 
1993) (unreported) dated 31 August 1993, citing Scott and 
Others v. Jess (1984) 56 ALR 379 at 385 and 403). It is an 
object of the rules to provide legal assistance. It is not 
mandatory in every case, nor could it be. 

Indeed, rule 43. Property and Disbursement of Funds 
provides as follows:— 

"The property of the Union under the control of the 
Branch may be held in any form or forms convenient 
for carrying out any object of the Union. When not 
presently required for carrying out any object of the 
Union the property may be held in such form or forms 
as may be decided from time to time by the State 
council or Branch Executive, and shall be registered, 
deposited, or invested wherever possible, under the law 
relating to such property, in the name of the Union or 
the Branch. Any Union property held in the name of 
the Branch or the Branch Secretary, Branch Treasurer 
or Branch Trustee, or held by any officer or member, 
whether expressed to be held in the name of the Union 
or the Branch or not, shall be held as trustee for and 
on behalf of the Union. Any moneys of the Union held 
in any Fund of the Branch shall be placed in a bank in 
the name of the Union or the Branch and operated on 
by the Branch Secretary, together with the Branch 
President and any one of the Branch Trustees." 

As that rule prescribes, the Branch Executive, on behalf 
of the respondent, holds the moneys as trustees for and on 
behalf of die FMWU. It has a fiduciary duty to expend those 
moneys properly. 

What the respondent did was to provide all of the 
assistance for Mr Singh at all times which it was proper to 
provide (leaving aside the question of Ms Shaddick which 
it is not necessary for me to consider and upon which I make 
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no judgment). However, that comment includes assistance 
in respect of the workers' compensation claim. In relation 
to his complaint to the Equal Opportunity Commission, Mr 
Singh received legal assistance. Indeed, Mr Singh conceded 
in cross-examination that he received legal assistance. 
Further, he received other assistance in attempts to settle the 
matter from Ms Creed and Mr Hardie. In the beginning he 
had received practical assistance in relation to the matter 
from Ms Innes-Mills and Ms Digwood. The assistance he 
received from Ms Creed was by correspondence to his 
employer and in discussions. He received assistance from 
Mr Hardie at the meeting of 4 May 1993 and otherwise. 

However, the fact of the matter is this. Mr Singh received 
union funded legal advice after a conference of one and a 
half hours confirmed in a written opinion. (That opinion 
expressed doubts about the likelihood of success both as a 
matter of law and because of evidentiary difficulties). 

No potential witnesses were named by Mr Singh to the 
Solicitors, and there is no mention in evidence that any 
proofs were made available. In any event, Mr Singh could 
not name witnesses and would rely on the evidence of 
witnesses summoned in numbers, being, as I understood it, 
all of that part of the workforce whom he described as 
"Asian". 

Solicitors investigated the matter, and having regard to 
that opinion, and the estimated cost of $8000-$ 10,000, the 
respondent, through its Branch Executive, decided that it 
would not further assist in the matter. That decision was not 
contrary to the objects of the respondent (contained in its 
rules). It was not contrary to the rules. It was not made ultra 
vires or made in bad faith. It was a proper decision not to 
expend funds further on a matter which the union's 
Solicitors, after proper consideration, advised would be 
difficult to achieve success in. The question of whether the 
claim has, in fact, merit or lacks merit is not my concern and 
1 expressly make no comment on that. It is a matter for the 
appropriate tribunal not me. I am concerned only with an 
alleged breach of the rules of this organisation. 

Mr Singh was granted such assistance as was fair and 
proper in the circumstances. His real complaint was that it 
was not the assistance that he thought that he ought to have. 
He received an opinion which he first accepted and now 
does not. He did not appeal or complain about the decision 
within the organisational framework of the union, which 
really should have been his first step, in any event. He was 
still assisted by Mr Hardie at the meeting of 4 May 1993 in 
an effort to settle the matter. Indeed, Mr Hardie also 
arranged for Mr Singh to consult with the Nurses Registra- 
tion Board in relation to wishing to qualify as a Registered 
Nurse. 

In the circumstances, applying the facts which I have 
found, the decision made by the Branch Executive is not 
such as to require me as a matter of equity, good conscience, 
and the substantial merits of the case to make any order 
under s.66(2) of the Act, having regard to s.26(l)(a) and to 
the interests of Mr Singh, the membership, and the 
organisation (see s.26(l)(c)). 

There were facts in this matter not dissimilar to 
Silberschneider v. MRSA Earthmoving Pty Ltd 68 WAIG 
33 which was of some assistance to me in reaching this 
decision. 

Mr Singh has obviously been distressed. That is a reason 
for sympathy towards him, but the cause of that state is not 
a matter for me to consider in these proceedings. 

It should be clearly understood, too, that it is not the role 
of the President to deal with matters as if he were the 
surrogate manager of an organisation. Park v. WACJBSIU 
63 WAIG 2230 at 2231 sets out the approach in these 
words:— 

"I merely refer to the matter of complaints without 
substance or frivolous complaints because it is neces- 
sary that each member of the union has a proper 
perspective of the discretion of the Commission in 
matters of this kind. It is not that the Commission is 
not concerned with minor breaches of the rules. It is. 
However, the President is empowered by section 66 to 
make Orders and directions and to do so as a matter of 

discretion where it is warranted that such an Order or 
direction be made. It is a discretionary power and it 
should only be used (and so far as 1 am concerned will 
only be used) where it is necessary to ensure that some 
wrong is avoided or necessary to ensure that someone 
who has a clear obligation to do something under the 
rules or by a previous Order of the Commission, does 
it." 

For those reasons, the application will be dismissed. 
Order accordingly 

Appearances: Mr R Somersunderam, as agent, on behalf 
of the applicant. 

Ms S Jackson on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Avtar Singh 
(Applicant) 

and 
The Federated Miscellaneous Workers Union of Australia, 

WA Branch 
(Respondent). 

No. 866 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
15 September 1993. 

Order. 
THIS matter having come on for hearing before me on the 
20th, 21st and 27th days of July 1993, and having heard Mr 
R Somersunderam, as agent, on behalf of the applicant and 
Ms S Jackson on behalf of the respondent, and having 
reserved my decision on the matter, and reasons for decision 
being delivered on the 15th day of September 1993 wherein 
I found that the application should be dismissed and gave 
reasons therefor, it is this day, the 15th day of September 
1993, ordered that application No 866 of 1993 be and is 
hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
EDITOR'S NOTE: Procedural Directions and Orders 

follow. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Avtar Singh 
(Applicant) 

and 
The Miscellaneous Workers Division (Western Australian 

Branch) 
(Respondent). 

No. 866 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
18 June 1993. 

Order. 
THIS matter having come on for a directions hearing before 
me on the 18th day of June 1993, and having heard Mr R 
Somersunderam on behalf of the applicant and Ms K 
Digwood on behalf of the respondent, and having deter- 
mined that I should make such an order as is necessary for 
the expeditious and just hearing and determination of the 
matter, it is this day, the 18th day of June 1993, ordered, by 
consent, that the application herein be and is hereby 



adjourned for hearing and determination to 10.00 am on 
Tuesday, the 20th day of July 1993 and Wednesday, the 21st 
day of July 1993. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Avtar Singh 
(Applicant) 

and 
The Miscellaneous Workers Division (Western Australian 

Branch) 
(Respondent). 

No. 866 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

21 July 1993. 
Order. 

THIS matter having come on for hearing before me on the 
20th day of July 1993, and having heard Mr R Somersun- 
deram on behalf of the applicant and Ms S Jackson on behalf 
of the respondent, it is this day, the 21st day of July 1993, 
ordered, by consent:— 

"That leave be and is hereby granted to the applicant 
to amend the application by deleting The Miscellane- 
ous Workers Division (Western Australian Branch) as 
respondent and substituting therefor The Federated 
Miscellaneous Workers Union of Australia, WA 
Branch as respondent. 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Avtar Singh 
(Applicant) 

and 
The Federated Miscellaneous Workers Union of Australia, 

WA Branch 
(Respondent). 

No. 866 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

22 July 1993. 
Order. 

THIS matter having come on for hearing before me on the 
21st day of July 1993, and having heard Mr R Somersun- 
deram on behalf of the applicant and Ms S Jackson on behalf 
of the respondent, it is this day, the 22nd day of July 1993, 
ordered, by consent, that the application be and is hereby 
adjourned to 10.30 am on Tuesday, the 27th day of July 
1993. 

AWARDS/AGREEMENTS— 
Application for— 

ABB POWER TRANSMISSION, DISTRIBUTION 
TRANSFORMER DIVISION, OSBORNE PARK 

LOCATION (ENTERPRISE BARGAINING 
AGREEMENT) 1993 
No. AG 47 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

ABB Power Transmission, Distribution Transformers 
Division 

and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and the Metals and 

Engineering Workers' Union—Western Australian Branch 
and Another. 

No. AG 47 of 1993. 

ABB Power Transmission, Distribution Transformer 
Division, Osbome Park Location (Enterprise Bargaining 

Agreement) 1993. 

COMMISSIONER R.N. GEORGE. 

21 September 1993. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 47 of 1993. 

HAVING heard Mr M. Beros on behalf of the Applicant and 
Mr D. Hicks from the Metals and Engineering Workers' 
Union—Western Australian Branch and Mr N. Hodgson 
from the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) on behalf 
of the Respondents and by consent the Commission, being 
satisfied that the Agreement complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992 and pursuant to the powers conferred on 
it by the Industrial Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

[L.S.] 
(Sgd.) P.J. SHARKEY, 

President. 
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B.H.P. TRANSPORT—KWINANA ENTERPRISE 

No. AG 55 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

B.H.P. Transport 
and 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and Others. 

No. AG 55 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29 September 1993. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 55 of 1993. 

HAVING heard Mr L. McGuiness on behalf of B.H.P. 
Transport, Ms M. Robinson on behalf of the AEEFEU and 
AWU, Ms C. Toledo on behalf of the TWU and Mr K. 
Peckham on behalf of the MEWU, and by consent, the 
Commission being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the following schedule titled the B.H.P. 
Transport—Kwinana Enterprise Bargaining Agree- 
ment, 1993, signed for me for identification, be 
registered as an Enterprise Bargaining Industrial 
Agreement to take effect on the first pay period 
commencing on or after the 23rd day of September, 
1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.I Senior Commissioner. 

Schedule. 

This Agreement shall be known as the B.H.P. Trans- 
port—Kwinana Enterprise Bargaining Agreement, 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Parties to the Agreement 
4. Extent of Agreement 
5. Relationship to Parent Award 
6. Aim of Agreement 
7. Efficiency Improvements 
8. Consultative Arrangements 
9. Quality Management 

10. Classifications 
11. Wages Settlement 
12. Business Performance Incentive Schemes 
13. Western Australian Industrial Relations Commis- 

sion—1992 Wage Decision—Wage Fixing Prin- 
ciples 

14. Term of Agreement 
15. Signatures to Agreement 

Schedule I—Employees List of current Opera- 
tional Flexibility 
Schedule II—Business Performance Incentive 
Scheme—Kwinana Bulk Handling 
Schedule III—Business Performance Incentive 
Scheme—Kwinana Rail Terminal 
Schedule IV—Wage Rates For Purpose of Enter- 
prise Bargaining Agreement 

3.—Parties to the Agreement. 
—B.H.P. Transport 
—The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers. 
—Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch. 
—Metals and Engineering Workers' Union—Western 

Australian Branch. 
—Australian Electrical, Electronics, Foundry and Engi- 

neering Union (Western Australian Branch). 

4.—Extent of Agreement. 
This Agreement extends to employees in the bulk 

handling and rail terminal operations of B.H.P. Transport 
Kwinana and to no other employer or employee. 

5.—Relationship to Parent Award. 
The terms and conditions of this Agreement shall be read 

and interpreted in conjunction with, the Iron and Steel 
Industry Workers' (B.H.P. Steel International—Rod & Bar 
Division) Award No. 1 of 1968, as amended and consoli- 
dated, provided that where there is any inconsistency, this 
Agreement shall take precedence to the extent of the 
inconsistency. 

6.—Aim of Agreement. 
The aims of this Agreement are to:— 

— provide for the ongoing improvement in the 
operations of B.H.P. Transport, Kwinana. 

— secure and develop the viability of the enterprise 
by improving quality of service and reliability of 
supply. 

To achieve these aims the parties have agreed to change 
work practices to increase flexibility between job classifica- 
tions. The parties are committed to working towards a 
workplace where employees work as a team with each 
employee working to the level of each individual's training 
and abdity in a co-operative effort to ensure safe and 
efficient operations. 

7.—Efficiency Improvements. 
The parties have reached agreement to recognise current 

flexibility; flexibility which can be introduced on agreement 
and which can be achieved over time. 

(1) Current Achievements 
Employees of the rail terminal and the bulk 

handling operations have prepared a list of tasks 
which they currently perform but do not consider 
as having been recognised as part of a previous 
agreement. This list is contained in Schedule 
I—Employees List of Current Operational Flexi- 
bility of this Agreement. 

The Company has acknowledged that there are 
genuine gains in flexibility of operations con- 
tained within Schedule I—Employees List of 
Current Operational Flexibility of this Agreement. 
However, some of the items have been custom and 
practice for some time or were part of improve- 
ments in broad banding or structural efficiency 
arrangements. 

(2) Continued Improvement 
The parties have agreed to implement the 

following further flexibilities on agreement:— 
(i) No demarcation in regards to yard work i.e. 

tasks not directly associated with conveyors 
and machines. Yard work areas shall mean 
stockpiles, roads and verges, lawns and other 
areas of vacant land on site. 

(ii) Operators to assist drivers in non driving 
functions for rubbish run and loading of bulk 
products and flat iron into rail wagons. 

(iii) Production personnel to assist maintenance 
during delays when required. 

(iv) Maintenance personnel able to operate equip- 
ment for purposes of maintenance or inspec- 
tion. 



(v) In emergent circumstances and only by 
agreement all personnel will be able to assist 
operators with shovelling e.g. bogging in of 
belts. Such agreement shall not be unduly 
withheld. 

Upon agreement, the parties will endeavour to 
give effect to the implementation within 12 
months of flexibility in the following areas:— 

(a) Operations 
(i) Drivers may be engaged to assist opera- 

tors in clean up work in bulk shed, BC10 
pad and shelf, mineral sands shed and 
ramps. 

(ii) Operators being able to drive TT1 and 
bobcats provided they pass the relevant 
testing requirements. 

(iii) Use of casuals for operators and drivers 
to supplement shortfalls in available 
manpower. 

(iv) Further discussions will be held on 
manning levels related to exports car- 
goes to provide more efficient and 
effective bulk handling arrangements. 

(v) Operators to perform basic cleaning and 
lubrication of plant. 

(vi) Further discussions will be held on 
product allowances. 

(b) Maintenance 
(i) Resolution of manning levels for incom- 

ing and outgoing cargoes to provide 
more efficient and effective bulk han- 
dling arrangements. 

(ii) The performance by mechanical trade- 
spersons of minor routine electrical 
tasks which would not require a limited 
or restricted Electrical licence. 

(iii) The performance by electrical trade- 
spersons of minor or routine mechanical 
tasks that can be implemented without 
significant formal training 

8.—Consultative Arrangements. 
In an endeavour to improve consultation and employee 

input into decision making processes the following arrange- 
ment shall apply: 

(1) A consultative committee shall be established in 
the bulk handling operation and in the rail terminal 
respectively. 

These committees will not form part of existing 
industrial relations arrangements but be a forum 
for:— 

(i) The Company to provide regular feedback on 
the performance of the departments and 
B.H.P. Transport Kwinana overall. 

(ii) Employees to formally participate and pro- 
vide input into matters affecting their depart- 
ments. 

(iii) To progress and successfully implement 
quality management initiatives. 

The committee shall comprise the head of each 
department together with supervisory representa- 
tives. However, the majority of participants shall 
comprise representatives of the employees in the 
department. 

The aim of this consultative process is to:— 
— improve the commitment to the bulk han- 

dling operation and the rail terminal respec- 
tively 

— improve job satisfaction 
— gain assistance from employees in improving 

the viability of the business through sugges- 
tions and input into decision making. 

(2) The committee once established shall develop its own 
constitution which shall encompass the following informa- 
tion:— 

(i) Composition of the committee. 
(ii) Frequency of meetings. 

(iii) The number of representatives that constitute a 
quomm. 

(iv) Times that meeting are held. 
Employee representatives shall be elected by and from the 

union membership on an annual basis. 
The Chairman shall be an employee representative 

nominated from within the Committee. The duties of the 
Chairman would be to:— 

— nominate meeting dates; 
— maintain proper meeting procedures. 

The position shall rotate on an annual basis. 
The Company shall provide a minute secretary to each 

committee. 

9.—-Quality Management. 
The parties are committed to actively implement a quality 

management program throughout the operations of B.H.P. 
Transport Kwinana. 

10.—Classifications. 
During the term of this Agreement the parties will 

continue to discuss restructuring of classifications and 
classification matrices with a view to achieving more 
efficient arrangements. 

11.—Wages Settlement. 
There shall be a 5% increase in rates of pay effective from 

the first pay period on or after this Agreement being ratified 
by the Western Australian Industrial Relations Commission 
together with a further 3% increase to apply from the first 
pay period on or after 21st April, 1994 provided that this 
Agreement is being effectively implemented. 

12.—Business Performance Incentive Schemes. 
The parties have agreed to give effect to a Business 

Performance Incentive Scheme for both the bulk handling 
and rail terminal operation respectively as set out in 
Schedule II and Schedule III of this Agreement. 

13.—Western Australian Industrial Relations Commis- 
sion—1992 

Wage Decision—Wage Fixing Principles. 
The parties to this Agreement reconfirm their commit- 

ment to the principles laid down by the Western Australian 
Industrial Relations Commission which are included in the 
Iron and Steel Industry Workers' (B.H.P. Steel Interna- 
tional—Rod and Bar Products Division) Award No. 1 of 
1968, namely— 

— Clause 1A State Wage Principles. 
— Clause 23 Grievances & Disputes. 
— Clause 30 Consultative Process. 

14.—Term of Agreement. 
This Agreement shall expire on 21st April, 1995. The 

parties agree to begin negotiations on a new agreement three 
months prior to the expiry of this Agreement. 

15.—Signatures to Agreement. 
Signed for and on behalf of: 

B.H.P. Transport Kwinana 
Works 
In the presence of: 

Signed for and on behalf of: 
Australian Electrical, Electronics, 
Foundry and Engineering Union 
(Western Australian Branch) (D. Forster) 

(Christopher R. Keast) 
(C.G. Brett) 
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In the presence of: (W.L. Palmer) 
Signed for and on behalf of: 

The Australian Workers' Union, 
West Australian Branch 
Industrial Union of Workers (R. Blewitt) 
In the presence of: (C. Campbell) 

Signed for and on behalf of: 
Metals and Engineering Workers' Union 
Western Australian Branch (J. Sharp-Collett) 
In the presence of: (K. Peckham) 

Signed for and on behalf of: 
Transport Workers' Union of Australia, 
Industrial Union of Workers, Western 
Australian Branch (J.J. O'Connor) 
In the presence of: (A. Waddell) 

Schedule I. 
Employees List of Current Operational Flexibility. 

1.—Bulk Handling. 
ELECTRICAL 

1. Commissioning. 
2. Designing. 
3. Drawing. 
4. Overseeing contractors. 
5. L/UL rope changes. 
6. Shovelling in emergencies. 
7. Decision making. 
8. Liaising with shift foreman. 
9. Clerical tasks associated with maintenance. 

10. Active involvement in plant refurbishment. 
11. Assisting mechanical trades to rectify faults or 

breakdowns. 
MECHANICAL 

1. Rigging. 
2. Scaffolding. 
3. Fitter>Boilermaker— 
4. Boilermaker>Fitter— 
5. Shovelling in emergencies. 
6. Communication— 
7. Decision making— 
8. Liaising with shift foreman— 
9. Clerical tasks associated with maintenance. 

10. Limited assistance to electrical trades to rectify 
faults or breakdowns. 

OPERATORS 
1. Relieve patrolman. 
2. Relief foreman. 
3. Supervision on nightshift. 
4. Supervision on weekends. 
5. T.A. 
6. Wash vehicles. 
7. Assist vibration analysis!. 
8. Liaise with customers. 

VEHICLE MAINTENANCE 
1. Identify and prioritise work. 
2. Clerical tasks associated with maintenance. 
3. Provide budget costings for duties performed as 

required. 
4. Provide service support to outside customers. 
5. Administer and manage internal stores and direct 

purchase requirements. 
6. Carry out vehicle bodywork and painting mainte- 

nance. 
7. Provide support to RMH plant i.e. mechanical 

relief. 
8. Liaise with shift foreman on work required. 
9. Provide annual relief for the Company's Buyer. 

10. General fabricating, welding or handyman skills. 
DRIVERS 

1. Road repairs. 
2. Lawn mowing. 
3. Whipper snipping. 

4. Fencing. 
5. General labouring. 
6. Painting. 
7. T.A. 
8. Washing Vehicles. 

2.—Kwinana Rail Terminal. 
CHECKERS & DRIVERS 

— Making up for the shortfall of labour in KRT 
— Glutting 
— Checking for a wide range of products 
— Shunting 
— Road repairs 
— Quality Control—reporting of damaged product 
— Restrapping of broken bundles 
— Tarping and untarping of product 
— Chaining and unchaining plate wagons 
— Slinging and unslinging S & CP wagons 
— Area maintenance/painting 

DRIVERS 
— Checking 
— Cleaning of machines 
— Relief office duties 
— Weighbridge (2 people) 

Schedule II. 
Business Performance Incentive Scheme—Kwinana Bulk 

Handling. 
1. Business Performance Incentive Scheme 
The parties shall give effect to a Business Performance 

Incentive Scheme. This scheme shall operate for a period of 
24 months whereupon it shall be reviewed by the parties. 

2. Purpose of the Scheme 
In order to ensure the future viability of the bulk handling 

operations, there must be continuous improvement, in order 
to establish and maintain our reputation as a cost efficient 
and reliable service to our customers. 

3. Application and Eligibility 
Payments under the scheme will be made to employees 

of the Company engaged in the bulk handling operations in 
full time or part time employment and on the Company's 
payroll, at the end of the business quarter for which the 
payment is being made. Employees whose employment 
terminates during a quarter shall be paid at the end of a 
quarter a pro rata payment for his remuneration earned in 
that quarter. The scheme shall not apply to employees who 
are on long term leave without pay. 

Payments will apply to all eligible employees, regardless 
of classification, overtime, or other penalty hours worked. 

4. (i) Performance Indicators 
The indicators need to be relevant to our employees and 

something over which they have a good measure of control. 
We consider that the following indicator best meets this 
approach:— 

a) Equipment availability—measure of actual oper- 
ating time as compared to total available operating 
time. This measure would exclude delays relating 
to ship, train, truck, weather, WWF shift roster 
etc. Due to the marked difference between 
inwards and outwards tonnes for delays this 
indicator would be in two parts. Outwards 
availability to include train and truck receival. 

The indicator is independent of ship type, tonnages 
handled or product handled. 

(ii) Ratios 
The proposed payment split between the indicators is:— 

a) Equipment availability inwards 3 % 
b) Equipment availability outwards 2xh % 

5. Targets 
Proposed targets are:— 

i) Equipment availability inwards—current year to 
date rate is 86.2%, propose a zero payment at 85% 
and a maximum payment at 94%. 



ii) Equipment availability outwards—current year to 
date rate is 96.9%, propose a zero payment at 96% 
and a maximum payment at 98%. 

6. Quarterly Performance Payments 
A performance payment of between 0% and 5.5% shall 

be paid each quarter. 
The payment shall be an average derived by calculating 

the appropriate percentage of each employee's gross 
earnings (as defined) divided by the number of employees 
in that Department. 

The amount of payment shall be determined by actual 
performance against the targets as set out in 5.—Targets of 
this Schedule. 

7. Review 
The parties will trial the scheme for two quarters 

whereupon they will review the effectiveness of the scheme. 
The parties may also review the scheme during its term 

arising from major changes to plant and equipment or 
significant changes to work procedures. 

A joint Company/employee committee will be created to 
oversee the operation of the scheme, including effect on 
performance as a result of changes and to resolve differences 
regarding category of delays. 

8. Initial Payment 
An initial payment shall be made within 20 working days 

of approval of this Agreement by the Western Australian 
Industrial Relations Commission. 

The payment shall be 5.5% of the ordinary rate of pay for 
a quarter. As an example, the initial payment for a 
Tradesperson Grade 3 would therefore be $351.00. 

9. Communications 
The parties will implement a workplace awareness 

program to explain the scheme to employees. This will 
include an understanding of the reasons, basis of payments 
and details of processes to be used. 

The Company will provide monthly information to 
employees covering performance during the quarter. 

10. Safety 
The parties are committed to ensuring that there is a 

strong emphasis on the need for safety. TTie Company and 
the employees in applying this scheme shall ensure that safe 
operating systems exist and safe working procedures are 
followed. 

11. Definitions 
Delays: shall comprise stoppage/s in operations but shall 

not include delays attributable to weather, WWF shift 
changes or ship breakdowns. 

Outward shipping delays: shall include delays in receival 
of product by road or rail together with delays as defined 
above whilst loading vessels. 

Inward shipping delays: shall include delays as defined 
above in discharging vessels but shall not include delays 
occasioned by despatching product from stockpiles. 

12. Calculation of Employee's Quarterly Gross Earnings 
For the purpose of this Agreement gross earnings for the 

quarterly accumulation period will include all moneys 
considered as earnings for PAYE taxation except termina- 
tion payments and payments from this scheme received 
during the quarter. 

By way of example, set out below is what the PRPS would 
have produced for the year had it been in operation:— 

The average pay out per year, based on current year 
to date earnings for achieving the maximum targets is 
expected to be $1 800 i.e. $450 per quarter. The range 
of individual payments is expected to be between $2 
480 and $1 360 per year, i.e. $620 to $340 per quarter. 

Schedule III. 
Business Performance Incentive Scheme—Kwinana Rail 

Terminal. 
1. Business Performance Incentive Scheme 
The parties shall give effect to a Business Performance 

Incentive Scheme. This scheme shall operate for a period of 
24 months whereupon it shall be reviewed by the parties. 

2. Purpose of the Scheme 
In order to ensure the future viability of the rail terminal 

operations, there must be continuous improvement, in order 
to establish and maintain our reputation as a cost efficient 
and reliable service to our customers. 

3. Application and Eligibility 
Payments under the scheme will be made to employees 

of the Company engaged in the rail terminal operations in 
full time or part time employment and on the Company's 
payroll, at the end of the business quarter for which the 
payment is being made. Employees whose employment 
terminates during a quarter shall be paid at the end of a 
quarter a pro rata payment for his remuneration earned in 
that quarter. The scheme shall not apply to employees who 
are on long term leave without pay. 

Payments will apply to all eligible employees, regardless 
of classification, overtime, or other penalty hours worked. 

4. (i) Performance Indicators 
The indicators need to be relevant to our employees and 

something over which they have a good measure of control. 
We consider that the following indicators best meet this 
approach:— 

a) Cost per tonne—a measure of total expenses per 
tonne at the rail terminal; 

b) Damage to product—a measure of incidents 
causing damage to product during unloading from 
rail wagons, storage and loading to road trucks. 

(ii) Ratios 
The proposed payment split between the indicators is:— 

a) Cost per tonne 4% 
b) Damage to Product l1/2% 

5. Targets 
Proposed targets are:— 

(i) Cost per tonne—based on budget tonne and costs. 
Refer Attachment A. 

(ii) Damage to product—current year to date incident 
rate is 48, proposed quarterly payments 
zero at 12 
0.75% at 6 

MAXIMUM 1.5% at 3 incidents 
per quarter. 

6. Quarterly Performance Payments 
A performance payment of between 0% and 5.5% shall 

be paid each quarter. 
The payment shall be an average derived by calculating 

the appropriate percentage of each employee's gross 
earnings (as defined) divided by the number of employees 
in that Department. 

The amount of payment shall be deteimined by actual 
performance against the targets as set out in 5.—Targets of 
this Schedule. 

7. Review 
The parties will trial the Scheme for two quarters 

whereupon they will review the effectiveness of the Scheme. 
The parties may also review the scheme during its term 

arising from major changes to plant and equipment or 
significant changes to work procedures. 

A joint Company/employee committee will be created to 
oversee the operation of the scheme and including effect on 
performance as a result of changes to the operation. 

8. Initial Payment 
An initial payment shall be made within 20 working days 

of approval of this Agreement by the Western Australian 
Industrial Relations Commission. 

The payment shall be 5.5% of the ordinary rate of pay for 
a quarter. As an example, the initial payment for an Operator 
Grade 3 would therefore be $291. 

9. Communications 
The parties will implement a workplace awareness 

program to explain the scheme to employees. This will 
include an understanding of the reasons, basis of payments 
and details of processes to be used. 

The Company will provide monthly information to 
employees covering performance during the quarter. 



2684 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

10. Safety 
The parties are committed to ensuring that there is a 

strong emphasis on the need for safety. The Company and 
the employees in applying this scheme shall ensure that safe 
operating systems exist and safe working procedures are 
followed. 

11. Calculation of Employee's Quarterly Gross Earnings 
For the purpose of this Agreement gross earnings for the 

quarterly accumulation period will include all moneys 
considered as earnings for PAYE taxation except termina- 
tion payments and payments from this scheme received 
during the quarter. 

Schedule IV. 
Wage Rates for Purpose of Enterprise Bargaining 

Agreement. 
1. Rates to apply from first pay period commencing on 

or after ratification of this Agreement. 
Adult Wage Per Week 
Operator— Grade A $421.10 

Grade B $398.90 
Grade C $382.30 
Grade D $360.30 
Grade E $338.10 
Grade F $310.50 

Tradesperson— Grade 4 $473.00 
Grade 3 $439.70 
Grade 2 $406.50 
Grade 1 $378.90 

Above rates in lieu of Clause 27.—Wages of Iron 
and Steel Industry Workers' (B.H.P. Steel Interna- 
tional—Rod & Bar Division) Award No. 1 of 1968 and 
for the purpose of this Enterprise Bargaining Agree- 
ment. 

2. Rates to apply from first pay period commencing on 
or after 21st April, 1994. 

Adult Wage Per Week 
Operator— Grade A $433.70 

Grade B $410.90 
Grade C $393.80 
Grade D $371.10 
Grade E $348.20 
Grade F $319.80 

Tradesperson— Grade 4 $487.20 
Grade 3 $452.90 
Grade 2 $418.70 
Grade 1 $390.30 

Above rates in lieu of Clause 27.—Wages of Iron 
and Steel Industry Workers' (B.H.P. Steel Interna- 
tional—Rod & Bar Division) Award No. 1 of 1968 and 
for the purpose of the Enterprise Bargaining Agree- 
ment. 

JOB SKILLS TRAINEE AGREEMENT 
PSA AG 2 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Department of Community Services and Others 

and 
Civil Service Association of Western Australia 

(Incorporated). 
No. PSA AG 2 of 1993. 

Job Skills Trainee Agreement 
COMMISSIONER J.A. NEGUS. 

20 September 1993. 
Order. 

REGISTRATION OF AN INDUSTRIAL AGREEMENT 
No. PSA AG 2 of 1993. 

HAVING heard Mr D. Prctsel on behalf of the Applicant and 
Mr A. Henderson on behalf of the Respondent, the 
Commission, being satisfied that the Agreement complies 

with the terms of the General Order of the Commission No. 
1752 of 1991 dated 31 January 1992, pursuant to the powers 
conferred on it as Public Service Arbitrator under the 
Industrial Relations Act 1979 hereby orders— 

That the Agreement as set out in the schedule 
attached hereto is hereby registered as an Industrial 
Agreement with effect on and from the 9th day of 
September 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

This Agreement shall be known as the Job Skills Trainee 
Agreement. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Object 
4. Parties Bound 
5. Scope 
6. Definitions 
7. Terms of Agreement 
8. Job Skills Trainee 
9. No Precedent 

10. Reservation 
Schedule A—Respondents to CSA Awards and 
Agreements 
Schedule B—CSA Awards and Agreements 

3.—Object. 
The subject of the Agreement is to provide the form and 

substance of the conditions of employment, including rates 
of pay, applicable to clerical trainees in Western Australia 
employed under the Commonwealth Government Job Skills 
program and who, but for being a trainee under of that 
scheme would be covered by an award to which the Union 
is a party. 

4.—Parties Bound. 
This agreement shall apply to and be binding on the: 

(1) Civil Service Association of Western Australia 
(Incorporated) 

(2) Government employers listed as respondents in 
Schedule A. 

5.—Scope. 
The Agreement shall apply to persons: 

(1) who are engaged under the Job Skills Program; 
and 

(2) who are employed by a respondent to this 
Agreement; and 

(3) whose employment would otherwise be covered 
by a State award or industrial agreement, listed in 
Schedule B of this Agreement. 

6.—Definition. 
A Job Skills trainee is an employee who is employed 

under the conditions applying in the Commonwealth 
Government Job Skills program guidelines. 

7.—Terms of Agreement. 
This Agreement shall be for a period of twelve months. 

Provided that where the Agreement is terminated such 
termination shall not prejudice any training agreements or 
employment contracts between the trainees and the em- 
ployer which were entered into during the currency of the 
agreement. 



8,—Job Skills Trainee. 
Training Conditions 

(1) (a) A Job Skills trainee shall attend approved on and 
off the job training prescribed in the relevant 
training agreement, or as notified to the Job Skills 
trainee by the employer or agent. 

(b) A Job Skills trainee shall attend off-the-job 
training which is approved by the Public Sector 
Administration Industry Employment and Train- 
ing Council (PSA ETC) and preferably accred- 
ited by the State Skills Accreditation Boards 
(SSAB). 

(c) On-the-job training shall be written in approved 
competency based language and able to be 
assessed by the supervisor. 

(d) Each training module shall be credentialed so that 
a Job Skills trainee is able to show prospective 
employers that they have attained a recognised 
level of competency. 

(e) Job Skills trainees will receive over a period of up 
to 26 weeks a mix of supervised work experience, 
structured training on-the-job and off-the-job and 
the opportunity to practise new skills in a work 
environment. 

(f) Job Skills trainees may be engaged by the 
employer to undertake activities under the Job 
Skills program guidelines. The employer shall 
ensure that the Job Skills trainee is permitted to 
attend the prescribed off-the-job training and is 
provided appropriate on-the-job training. 

(g) The employer shall provide an appropriate level 
of supervision in accordance v/ith the approved 
training plan. 

Employment Conditions 
(2) (a) Job Skills trainees are to be additional to the 

normal workforce of the employer, so that Job 
skills participants shall not replace paid workers 
or volunteers or reduce the hours worked by 
existing employees. Provision has been made on 
this Agreement for a representative of the relevant 
union to indicate its agreement to the work 
experience placement. 

(b) Job Skills trainees shall be engaged for a period 
of up to 26 weeks as full time employees. 

(c) During and at the end of the term of the 
participant's employment, eligibility for employ- 
ment as a Level One officer will be contingent 
upon the participant meeting the requirements of 
the government department or public authority 
Level One recruitment policy. 

(d) Job Skills trainees are permitted to be absent from 
work without loss of continuity of employment to 
attend the off-the-job training in accordance with 
the training plan. However, except for absences 
provided for under the primary award(s) failure to 
attend for work or training without an acceptable 
cause will result in loss of pay for the period of 
the absence. 

(e) Overtime and shift work shall not be worked by 
Job Skills trainees except to enable the require- 
ments of the training to be effected. When 
overtime and shift work are worked the relevant 
allowances and penalties of the applicable award, 
based on the training wage, will apply. No Job 
Skills trainee shall work overtime or shift work on 
their own. 

(f) Job Skills trainees shall be engaged under the 
terms and conditions of the awards and agree- 
ments listed in Schedule B of this Agreement, 
except as otherwise might be contained in this 
Agreement. 

(g) The Union shall be afforded reasonable access to 
Job Skills trainees for the purposes of explaining 
the role and function of the Union and enrolment 
of the trainee as a member. 

Wages 
(3) The weekly wages payable to Job Skills trainees shall 

be $280.00. It is the rate for all purposes of the agreement 
and takes account of the range and extent of training 
provided. 

9.—No Precedent. 
This Agreement represents a compromise on the part of 

all parties and will not be used as a precedent in proceedings 
before industrial tribunals. 

10.—^Reservation. 
The parties to this Agreement reserve the right to seek its 

variation or revocation if circumstances develop in the 
operation of the Job Skills program which adversely affect 
their interests or their members to the extent that the 
variation or revocation is warranted. 

Schedule A—Respondents to CSA Awards and 
Agreements. 

(1) Department for Community Welfare Institution 
Officers Allowances and Conditions Award 1977 No. 3 of 
1977. 

RESPONDENT: 
Department of Community Services, 189 Royal 

Street, EAST PERTH WA 6004 
(2) Department for Community Services (Family Re- 

source Workers, Welfare Assistants and Parent Helpers) 
Award 1990 No. PSA A 1 of 1989 

RESPONDENT: 
Department of Community Services, 189 Royal 

Street, EAST PERTH WA 6004 
(3) Education Department Ministerial Officers Salaries, 

Allowances and Conditions Award 1983 No. 5 of 1983 
RESPONDENT: 

Minister for Education, 151 Royal Street, EAST 
PERTH WA 6004 

(4) Government Engineering and Building Trades Fore- 
men and Sub Foremen Award No. 15 of 1973 

RESPONDENTS: 
The Minister for Environment, Housing, Construc- 

tion, Heritage, 12th Floor, Dumas House, 2 Havelock 
Street, WEST PERTH WA 6005 

The Minister for Transport, 12th Floor, Dumas 
House, 2 Havelock Street, WEST PERTH WA 6005 

The Minister for Health, 189 Royal Street, EAST 
PERTH WA 60)4 

The Minister for Education, 151 Royal Street, EAST 
PERTH WA 6004 

The Minister for Agriculture, Water Resources, 
North West, 20th Floor, Forrest Centre, 221 St. 
George's Terrace, PERTH WA 6000 

The Premier of Western Australia, 19th Floor, 
Capita Centre, 197 St. George's Tferrace, PERTH WA 
60)0 

The Board of Management, Royal Perth Hospital, 
Wellington Street, PERTH WA 6000 

The Board of Management, Fremantle Hospital, 
Alma Street, FREMANTLE WA 6160 

The Board of Management, Princess Margaret 
Hospital, Roberts Road, SUBIACO WA 6008 

The Board of Management, Sir Charles Gairdner 
Hospital, Verdun Street, NEDLANDS WA 6009 

The Board of Management, Perth Dental Hospital, 
196 Goderich Street, PERTH WA 6000 

Fremantle Port Authority, 1 Cliff Street, FRE- 
MANTLE WA 6160 

Board of the Water Authority of W.A., 629 
Newcastle Street, LEEDERVILLE WA 6007 

Homeswest, 99 Plain Street, EAST PERTH WA 
em 

Commissioner of Main Roads, Waterloo Crescent, 
EAST PERTH WA 6004 



Zoological Gardens Board, 20 Labouchere Road, 
SOUTH PERTH WA 6151 

Curtin University of Technology, Kent Street, 
BENTLEY WA 6102 

(5) Government Officers (Social Trainers) Award 1988 
No. PSA A 20 of 1985 

RESPONDENT: 
Authority for Intellectually Handicapped Persons, 53 

Ord Street, WEST PERTH WA 6005 
(6) Government Officers (State Government Insurance 

Commission) Award, 1987 No. PSA A 21 of 1986 
RESPONDENT: 

State Government Insurance Commission, 221 St. 
George's Terrace, PERTH WA 6000 

(7) Hostel Supervisory Staff Agreement 1980 No. AG 15 
of 1980 

RESPONDENT: 
Country High Schools Hostels Authority, 87 

Adelaide Tbrrace, PERTH WA 6000 
(8) Government Officers Salaries, Allowances and Condi- 

tions Award 1989 No. PSA A 3 of 1989 
RESPONDENTS: 

Agriculture Protection Board of Western Australia, 
Baron-Hay Court, SOUTH PERTH WA 6151 

Albany Port Authority, PO Box 175, ALBANY WA 
6330 

Animal Resources Authority, PO Box 180, 
WILLETTON WA 6155 

Authority for the Intellectually Handicapped Person, 
53 Ord Street.WEST PERTH WA 6005 

Builders Registration Board, 18 Harvest Street, 
WEST PERTH WA 6005 

Bunbury Port Authority, PO Box 4, BUNBURY WA 
6230 

Burswood Park Board, Great Eastern Highway, 
RIVERVALE WA 6103 

Commissioner of Main Roads, Waterloo Crescent, 
EAST PERTH WA 6004 

Construction Industry Long Service Leave Payments 
Board, 3 Bennett Street, EAST PERTH WA 6004 

Country High Schools Hostels Authority, 184 St 
George's Terrace, PERTH WA 6000 

Dairy Industry Authority of Western Australia, 217 
Stirling Highway, CLAREMONT WA 6010 

Director General Department for Community 
Services, 189 Royal Street, EAST PERTH WA 6004 

Director of the Perth Mint, Hay Street, PERTH WA 
6000 

Director, State Printing Division, Department of 
Services, Station Street, WEMBLEY WA 6014 

East Perth Redevelopment Authority, 19 Pier Street, 
PERTH WA 6000 

Eastern Goldfields Transport Board, 108 Boulder 
Road, KALGOORLIE WA 6430 

Esperance Port Authority, PO Box 35, ESPER- 
ANCE WA 6450 

Executive Director, Department of Conservation and 
Land Management, 50 Hayman Road, COMO WA 
6152 

Fremantle Cemetery Board, Carrington Street, 
PALMYRA WA 6157 

Fremantle Port Authority, PO Box 95, FRE- 
MANTLE WA 6160 

Geraldton Port Authority, PO Box 1064, 
GERALDTON WA 6530 

Hairdressers Registration Board, 678 Beaufort 
Street, MT. LAWLEY WA 6050 

Hedland College, PMB 1, SOUTH HEDLAND WA 
6722 

Herd Improvement Service of Western Australia, PO 
Box 463, BUNBURY WA 6230 

Joondalup Development Corporation, 40 The Espla- 
nade, PERTH WA 6000 

Kalgoorlie College, PMB 22, KALGOORLIE WA 
6430 

Karratha College, Millstream Rd, KARRATHA WA 
6714 

Keep Australia Beautiful Council, 12 Preston Street, 
COMO WA 6152 

King's Park Board, Kings Park Road, WEST 
PERTH WA 6005 

Legal Aid Commission of Western Australia, 105 St 
George's Terrace, PERTH WA 6000 

Library Board of Western Australia, Cultural Centre, 
PERTH WA 6000 

Metropolitan Cemeteries Board, PO Box 53, 
CLAREMONT WA 6010 

Nurses Board of Western Australia, 49 Stirling 
Highway, NEDLANDS WA 6009 

Painters Registration Board, 18 Harvest Terrace, 
WEST PERTH WA 6005 

Perth Dental Hospital, 196 Goderich Street, PERTH 
WA 6000 

Perth Market Authority, 280 Bannister Road, CAN- 
NING VALE WA 6155 

Perth Theatre Trust, 5 St George's Terrace, PERTH 
WA 6000 

Port Hedland Port Authority, PO Box 2, PORT 
HEDLAND WA 6721 

Secondary Education Authority, 27 Walters Drive, 
OSBORNE PARK WA 6017 

Small Business Development Corporation, 553 Hay 
Street, PERTH WA 6000 

State Employment and Skills Development Author- 
ity, 35 Havelock Street, WEST PERTH WA 6005 

The Lotteries Commission, 334 Rokeby Road, 
SUBIACO WA 6008 

The National Trust of Australia (W.A.), 4 Havelock 
Street, WEST PERTH WA 6005 

The Waterways Commission, 184 St George's 
Tbrrace, PERTH WA 6000 

The Western Australian Film Council, 336 Churchill 
Avenue, SUBIACO WA 6008 

Total isator Agency Board, 14 Hasler Road, 
OSBORNE PARK WA 6017 

Trustees of the Western Australian Museum, Francis 
Street, PERTH WA 6000 

Western Australian Alcohol and Drug Authority, 7 
Field Street, MOUNT LAWLEY WA 6050 

Western Australian Art Gallery Board, 47 James 
Street, PERTH WA 6000 

Western Australian Coastal Shipping Commission, 
Port Beach Road, NORTH FREMANTLE WA 6159 

Western Australian Egg Marketing Board, 43 
McGregor Road, PALMYRA WA 6157 

Western Australian Fire Brigades Board, 480 Hay 
Street, PERTH WA 6000 

Western Australian Greyhound Racing Association, 
PO Box 9, CANNEMGTON WA 6107 

Western Australian Health Promotion Foundation, 
46 Parliament Place, WEST PERTH WA 6005 

Western Australian Land Authority (Landcorp), 
Joondalup House, 8 Davidson Tbrrace, JOONDALUP 
WA 6027 

Western Australian Meat Commission, PO Box 383, 
FREMANTLE WA 6160 

Western Australian Meat Marketing Corporation, 
Wellington Street, PERTH WA 6000 

Western Australian Potato Marketing Board, Cock- 
bum Road, HAMILTON HILL WA 6163 
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Western Australian Sport Centre Trust (Super- 
drome), Stephenson Avenue, MT CLAREMONT WA 
6010 

Western Australian Tourism Commission, 16 St 
George's Terrace, PERTH WA 6000 

Zoological Gardens' Board, 20 Labouchere Road, 
SOUTH PERTH WA 6151 

The Hon. Premier, the Hon. Deputy Premier and all 
Ministers of the Crown in the right of the State of 
Western Australia as they be from time to time 

Parliamentary Secretary of the Cabinet, 25th Floor, 
Capita Centre, 197 St. George's Terrace, PERTH WA 
6000 

(9) Parliamentary Employees Award 1989 No. 15 of 
1987, A 4 and A 7 of 1988 and A 7 of 1989 

RESPONDENTS: 
(a) The Governor in Council acting on the recommen- 

dation of the President or the Speaker, as the case 
may be, in relation to the Clerks and Deputy 
Clerks of the Legislative Council and the Legisla- 
tive Assembly; 

(b) The President of the Legislative Council acting on 
the recommendation of the Clerk in relation to 
employees of the Council; 

(c) The Speaker of the Legislative Assembly acting 
on the recommendation of the Clerk in relation to 
employees of the Assembly; 

(d) The President and Speaker in relation to— 
(i) the Chief Hansard Reporter; 

(ii) the Parliamentary Librarian; 
(iii) the Executive Officer (Joint House); 

(e) The President and Speaker acting on the recom- 
mendation of the appropriate Head of Department 
in relation to employees of departments other than 
the Legislative Council or Legislative Assembly. 

(10) Western Australian Fire Brigades Board Communi- 
cations Systems Officers Salaries Allowances and Condi- 
tions of Services Agreement 1985 No. PSA AG 6 of 1985 

RESPONDENT: 
Western Australian Fire Brigades Board, 480 Hay 

Street, PERTH WA 6000 
(11) Western Australian Tourism Commission Employ- 

ees Agreement 1985 No. PSA AG 1 of 1985 
RESPONDENT: 

Western Australian Tourism Commission, 16 St. 
George's Terrace, PERTH WA 6000 

(12) Public Service Award 1992 No. PSA A 4 of 1989 
RESPONDENT: 

Public Service Commissioner, 469-489 Wellington 
Street, PERTH WA 6000 

(13) Electorate Officers Award 1986 No. A 18 of 1986 
RESPONDENT: 

Joint House Committee of the Parliament of Western 
Australia, Parliament House, Harvest Terrace, WEST 
PERTH WA 6005 

Schedule B—CSA Awards and Agreements. 
1. Department for Community Welfare Institution Offi- 

cers Allowances and Conditions Award 1977 No. 3 of 1977 
2. Department for Community Services (Family Resource 

Workers, Welfare Assistants and Parent Helpers) Award 
1990 No. PSA A1 of 1989 

3. Education Department Ministerial Officers Salaries, 
Allowances and Conditions Award 1983 No. 5 of 1983 

4. Government Engineering and Building Trades Fore- 
man and Sub Foremen Award No. 15 of 1973 

5. Government Officers (Social Trainers) Award 1988 
No. PSA A20 of 1985 

6. Government Officers (State Government Insurance 
Commission) Award, 1987 No. PSA A21 of 1986 

7. Hostel Supervisory Staff Agreement 1980 No. AG 15 
of 1980 

8. Government Officers Salaries, Allowances and Condi- 
tions Award 1989 No. PSA A3 of 1989 

9. Parliamentary Employees Award 1989 No. 15 of 1987, 
A4 and A7 of 1988 and A7 of 1989 

10. Western Australian Fire Brigades Board Communica- 
tions Systems Officers Salaries Allowances and Conditions 
of Services Agreement 1985 No. PSA AG 6 of 1985 

11. Western Australian Tourism Commission Employees 
Agreement 1985 No. PSA AG 1 of 1985 

12. Public Service Award 1992 No. PSA A 4 of 1989 
13. Electorate Officers Award 1986 No. A 18 of 1986 
Signed for and on behalf of applicant and respondents 

PUBLIC SERVICE COMMISSIONER 
Dr Micheal Wood 
Date 04/08/93 
CHIEF EXECUTIVE OFFICER 

DEPARTMENT OF PRODUCTIVITY AND LABOUR 
RELATIONS 
Mr Noel Whitehead 
Date 04/08/93 
ACTING GENERAL SECRETARY 

CIVIL SERVICE ASSOCIATION OF WESTERN AUS- 
TRALIA (INC) 
Mr Dave Robinson 
Date 18/08/93 
ACTING GENERAL SECRETARY 

RANGERS AWARD No. A12 of 1987.' 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Kings Park & Botanical Gardens Board. 

No. A 12 of 1987. 

COMMISSIONER J.A. NEGUS. 
10 September 1993. 

Order. 
WHEREAS an application was lodged in the Commission; 

And whereas the Commission wrote to the applicant 
stating that unless advice was received within a specified 
period of time that the applicant wished to proceed with the 
matter an order discontinuing the matter would issue. 

And whereas that period of time has elapsed and the 
Commission has not heard from the applicant 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 



WARATAH WIRE PRODUCTS—KWINANA 
WIREMILL PERFORMANCE IMPROVEMENT 

RECOGNITION PAYMENT SYSTEM AGREEMENT 
No. AG 46 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Wire Industries Pty Ltd 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch). 
No. AG 46 of 1993. 

Waratah Wire Products—Kwinana Wiremill Performance 
Improvement Recognition Payment System Agreement 

No. AG 46 of 1993. 

COMMISSIONER R.N. GEORGE. 
23 September 1993. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 46 of 1993. 
HAVING heard Mr M. Borlase on behalf of the Applicant 
and Mr J. Fiala on behalf of the Respondent and by consent 
the Commission, being satisfied that the Agreement 
complies within the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992 and 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement and shall 
replace No. AG 12 of 1992. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN CONSTRUCTION ENTERPRISE 
BARGAINING AGREEMENT 

No. AG SO of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

Western Construction. 
No. AG 50 of 1993. 

Western Construction Enterprise Bargaining Agreement 
No. AG 50 of 1993. 

COMMISSIONER R.N. GEORGE. 
17 September 1993. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 50 of 1993. 

HAVING heard Mr K. Street on behalf of the Metals and 
Engineering Workers' Union—Western Australian Branch 
and Mr M. Epis on behalf of the Respondent and by consent 
the Commission, being satisfied that the Agreement 
complies with the terms of the General Order of the 

Commission No. 1752 of 1991 dated 31 January 1992 and 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS— 
Variation of— 

BAKERS' (METROPOLITAN) AWARD 
No. 13 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Quality Bakers trading as Buttercup Bakeries and Another 

and 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch. 
No. 806A of 1993. 

Bakers' (Metropolitan) Award No. 13 of 1987 
No. A 13 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29 September 1993. 

Order. 
HAVING heard Mr J. Uphill on behalf of the Applicants and 
Ms K. Digwood on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Bakers' (Metropolitan) Award No. 13 of 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 24th day of September, 1993. 

(Sgd.) G.G. HALLIWELL, 
"[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: On the next line following 

the words "Schedule A—Parties to the Award" insert the 
following: 

Schedule B—Appendix: Buttercup Bakeries Malaga 
2. Schedule A—Parties to the Award: Immediately 

following this Schedule insert a new Schedule B— 
Appendix: Buttercup Bakeries Malaga as follows: 

Schedule B. 
Appendix. 

Buttercup Bakeries Malaga. 
This Appendix applies to Quality Bakers Australia 

Limited trading as Buttercup Bakeries Malaga and its 
employees and shall operate in conjunction with the 
award provided that where there is any inconsistency 
between this Appendix and the award, the provisions 
of the Appendix shall prevail to the extent of the 
inconsistency. 



1. Payout of Income Maintenance Allowance 
Clause 26.—Income Maintenance Allowance 

of this award, will cease to apply to each employee 
at the date on which the agreed payout of the 
income maintenance allowance is made in respect 
of each employee. 

2. Averaging of Penalty Structure 
For employees, other than casual employees, a 

loading of 27.88% shall be payable in addition to 
the ordinary rate of pay and is to be paid for each 
ordinary hour worked in lieu of premiums payable 
pursuant to Clause 20.—Allowances of this 
award, subject to the following conditions. 

(i) A three month trial period shall apply during 
which time the averaging arrangements can 
be discounted at any stage with 14 days 
notice by either party. 

(ii) The company reserves the right to continue 
the current arrangements for rotating or 
varying shifts and employees. 

(iii) Overtime is to be based upon the ordinary 
time hourly rate of pay calculated by dividing 
the weekly rate in Item 3.—Interim Classifi- 
cation Structure of this Schedule by 38. 

(iv) The parties reserve the right to re-negotiate 
the average penalty rate in the event of 
unforeseen change (eg. changes to the hours 
of baking). 

(v) Unless the parties agree to continue the 
averaging arrangements award conditions 
will apply at the end of, or at the discontinu- 
ance of, the trial period. 

(vi) In lieu of subclause (4)(a) of Clause 7.— 
Hours of this award, ordinary hours may be 
worked on a Sunday and are included in the 
calculation of the average penalty rate of 
27.88% payable for each hour worked. This 
arrangement is based on existing Sunday 
commencement times for each shift. 

(vii) Provided that in lieu of a loading of 27.88%, 
a loading of 77.88% will be paid for each 
hour worked on a public holiday where no 
Sunday is worked in that week. Where the 
Sunday is worked a loading of 177.88% will 
apply for each hour worked on the public 
holiday in lieu of a loading of 27.88%. 

3. Interim Classification Structure 
In lieu of the wage rates shown in subclause (1) 

of Clause 8.—Wages of this award for the three 
classifications below the following will apply: 

Total Wage (Per Week) 
Doughmaker $433.10 
Baker $417.20 
Baker's Assistant $346.40 

These wage rates are inclusive of an interim 
minimum rates adjustment of $18.60 for the 
Doughmaker, $17.90 for the Baker and $14.90 for 
the Baker's Assistant. Following determination of 
the final relativities by the Western Australian 
Industrial Relations Commission the parties will 
determine the rates for the above classifications. 

4. Overtime 
Existing Employees will be available to work, 

and will be paid, a minimum of 1 hours overtime 
per week for a period of one year from the date 
of this Appendix. Provided that this hour of 
overtime will not be required to be worked when 
an employee has already worked for 10 hours on 
a shift. This payment will be maintained during 
periods of annual leave. 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters' & Decorators' Union of Australia, 
West Australian Branch, Union of Workers 

and 
Coca Cola Bottlers (Perth) Pty Ltd and Others. 

No. 1221 of 1993. 

Building Trades Award 1968 
No. 31 of 1966. 

COMMISSIONER A.R. BEECH. 
6 October 1993. 

Order. 
HAVING heard Ms J. Harrison on behalf of the Applicant 
and Mr M. Jensen on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Building Trades Award 1968 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 6th day of 
October 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10.—Wages: Delete subclause (3) of this clause 

and insert in lieu the following: 
(3) Tool Allowance: (Per Week) $ 

(a) Bricklayers & Stone workers 12.20 
(b) Plasterers 14.10 
(c) Carpenters & Joiners 17.00 
(d) Joiners—Assembler A or B 8.60 
(e) Plumbers 17.00 
(f) Painters 4.20 
(g) Signwriters 4.20 
(h) Glaziers 4.20 

Note 1: The tool allowance prescribed in para- 
graphs (a) to (h) inclusive of this sub- 
clause, each include an amount of 5 cents 
for the purpose of enabling the employees 
to insure their tools against loss or 
damage by theft or fire. 

Note 2: The abovenamed allowances shall not be 
paid where the employer supplied the 
employee with all necessary tools. 

2. Clause 14.—Fares and Travelling Time: In paragraphs 
(l)(c), (l)(d) and subclause (2) of this clause delete the 
amounts of 56 cents, $10.40 and 56 cents and insert in lieu 
the amounts of 58 cents, $10.70 and 58 cents respectively. 

3. Clause 23.—Distant Work: In subclause (4), paragraph 
(6)(a) and subclause (9) of this clause delete the amounts of 
$7.10, $21.20 and $10.40 and insert in lieu the amounts of 
$7.30, $21.80 and $10.70 respectively. 



BUILDING TRADES (CONSTRUCTION) AWARD 
1987 

No. R14 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Adsigns Pty Ltd and Others. 
No. 1183 of 1993. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

COMMISSIONER A.R. BEECH. 
22 September 1993. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks to vary 
expense related allowances within the award. The applica- 
tion is consistent with the manner in which these allowances 
have usually been moved. The application as such is 
consented to by all parties, with the operative date being the 
only matter which needs to be determined. 

I am satisfied that the application is consistent with the 
State Wage Principles and that the increases sought are in 
line with the relevant movement in the Consumer Price 
Index. 

The corresponding allowances in the National Building 
and Construction Industry Award have been increased (print 
K 8913). This application will result in the allowances in 
this award being consistent with that counterpart federal 
award. The applicant seeks the same operative date as for 
the counterpart federal award, the first pay period on or after 
the 24th August 1993. The application was lodged on the 
17th August 1993. Pursuant to s.39 of the Act the 
Commission may give retrospective effect to this variation 
if there are special circumstances which make it fair and 
right so to do. The applicant believes that those special 
circumstances exist because of the nexus between this award 
and the counterpart federal award and refers to previous 
occasions when the variation for expense related allowances 
has been made retrospective for that reason. 

For the Master Builders' Association of Western Austra- 
lia (Union of Employers) Mr McLean stresses that each case 
must depend upon its own circumstances. He urged the 
Commission to adopt the same operative date as the 
corresponding variation to the Plumbing Industry (Queen- 
sland and W.A.) Award which is apparently the 9th Septem- 
ber 1993. He stated that in the circumstances where tenders 
were tight retrospectivity can cause problems. 

On behalf of respondents members of the Chamber of 
Commerce and Industry of Western Australia Mr Jensen 
stated that if there was a need to have consistency then this 
could be achieved by the Commission if it decided that the 
operative date would be the date of hearing in each case. 

In my view the firm and well established nexus between 
this award and the counterpart federal award, the prompt 
filing of this application and the nature of the amendment 
are most significant. The amendment is to increase 
allowances in the award for expenses which have already 
been incurred during the preceding 12 months. Those 
increases are now being paid by employers respondent to the 
national award in Western Australia. 

The operative date of this amendment will for those 
reasons be the first pay period on or after the 24th August 
1993. 

Appearances: Ms M. Tome on behalf of the applicant. 
Mr M. McLean and Mr M. Jensen on behalf of the 

respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Adsigns Pty Ltd and Others. 
No. 1183 of 1993. 

Building Trades (Construction) Award 1987. 
No. R 14 of 1978. 

COMMISSIONER A.R. BEECH. 
27 September 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr M. McLean and Mr M. Jensen on behalf of Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Building Trades (Construction) Award 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 24th day of August 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Rates of Pay: Delete subclause (6) of this 

clause and insert in lieu the following: 
(6) Tool Allowance 

Tool allowances shall be paid to tradesmen as 
prescribed hereunder:— 

Per Week 
$ 

Carpenters, Joiners, Plumbers, 
Stonemasons, Stone workers 17.00 

Plasterers, Fixers 14.10 
Bricklayers 12.20 
Roof Tile Fixers 8.90 
Signwriters, Painters, Glaziers 4.20 

2. Clause 12A.—Fares and Travelling (Except Plumbers): 
Delete subclause (2), subparagraph (5)(b)(ii) and subclause 
(11) of this clause and insert in lieu the following: 

(2) Perth Metropolitan Radial Area 
When employed on work located within a 

radius of 50 kOometres from the G.P.O. Perth— 
$10.70 per day. 

(5) (b) (ii) any expenses necessarily incurred in 
such travel, which shall be 32 cents per 
kilometre where the employee uses 
his/her own vehicle. 

(11) Transfer During Working Hours 
An employee transferred from one site to 

another during working hours shall be paid for the 
time occupied in travelling and, unless transported 
by the employer, shall be paid reasonable cost of 
fares by most convenient public transport between 
such sites. 

Where an employer requests an employee to use 
his/her own vehicle to effect such a transfer and 
the employee agrees to do so the employee shall 
be paid an allowance at the rate of 58 cents per 
kilometre. 

3. Clause 12B.—Fares and Travelling—Plumbers Only: 
Delete subclauses (2) and (3) and paragraph (5)(a) of this 
clause and insert in lieu the following: 

(2) Travel beyond defined radius 
When working on jobs beyond the defined 

radius from the centre (as defined) the fares as 



defined and one quarter of an hour travelling time 
plus an allowance for travelling time calculated at 
the ordinary time rate of pay for the time required 
to travel to the job site and back from and to the 
defined radius and calculated at a speed not 
exceeding the legal speed limit and with a 
minimum payment of a quarter of an hour for each 
such journey. 

Where an employee provides his/her own 
transport, an additional allowance of 32 cents per 
kilometre shall be payable for the distance 
involved in travelling beyond the defined radius 
and return thereto, which shall compensate for any 
fares incurred by public transport. 

(3) Transport during working hours 
Where an employee is required by an employer 

to travel to any other job site during the course of 
his/her daily engagement he/she shall be paid all 
fares necessarily incurred except where transport 
is provided by the employer to and from such site, 
and all time spent in such travel shall be regarded 
as time worked. 

Provided that where an employer requests an 
employee to use his/her own car to effect such a 
transfer and such employee agrees to do so the 
employee shall be paid an allowance at the rate of 
58 cents per kilometre. 

(5) Definitions: 
(a) Radius and Fares:— 

The radius shall be 50 kilometres and 
the fares shall be $7.00 per day. 

4. Clause 20.—Meal Allowance: Delete this clause and 
insert in lieu the following: 

20.—Meal Allowance. 
An employee required to work overtime for at least 

one and a half hours after working ordinary hours 
inclusive of any time worked for accrual purposes as 
prescribed in clauses 13(1) or 18(4) shall be paid by 
his/her employer an amount of $7.30 to meet the cost 
of a meal. 

Provided that this clause shall not apply to an 
employee who is provided with reasonable board and 
lodging or who is receiving a distant work allowance 
in lieu thereof as provided for in subclause (3) of 
Clause 21.—Living Away From Home—Distant Work 
and is provided with a suitable meal. 

5. Clause 21.—Living Away From Home—Distant 
Work: Delete subparagraph (4)(a)(iii), paragraphs (4)(b), 
(6)(a) and (7)(b) of this clause and insert in lieu the 
following: 

(4) (a) (iii) For any meals incurred while travelling 
at $7.30 per meal. 

Provided that the employer may de- 
duct the cost of the forward journey fare 
from an employee who terminates or 
discontinues his/her employment within 
two weeks of commencing on the job 
and who does not forthwith return to 
his/her place of engagement. 

(4) (b) Return Journey: An employee shall, for the 
return journey receive the same time, fare 
and meal payments as provided in paragraph 
(a) of this subclause together with an amount 
of $12.90 to cover the cost of transporting 
himself/herself and his/her tools from the 
main public transport terminal to his/her 
usual place of residence. 

Provided that the above return journey 
payments shall not be paid if the employee 
terminates or discontinues his/her employ- 
ment within two months of commencing on 
the job, or if he/she is dismissed for 
incompetence within one working week of 
commencing on the job, or is dismissed for 
misconduct. 

(6) (a) Weekend Return Home: An employee who 
works as required during the ordinary hours 
of work on the working day before and the 
working day after a weekend and who 
notifies the employer or his/her representa- 
tive, no later than Hiesday of each week, of 
his/her intention to return to his/her usual 
place of residence at the weekend and who 
returns to his/her usual place of residence for 
the weekend, shall be paid an allowance of 
$21.80 for each occasion. 

(7) (b) Camping Allowance: An employee living in 
a construction camp where free messing is 
not provided shall receive a camping allow- 
ance of $105.10 for every complete week 
he/she is available for work. If required to be 
in camp for less than a complete week he/she 
shall be paid $15.10 per day including any 
Saturday or Sunday if he/she is in camp and 
available for work on the working days 
immediately preceding and succeeding each 
Saturday and Sunday. If an employee is 
absent without the employer's approval on 
any day, the allowance shall not be payable 
for that day and if such unauthorised absence 
occurs on the working day immediately 
preceding or succeeding a Saturday or Sun- 
day, the allowance shall not be payable for 
the Saturday or Sunday. 

6. Clause 33.—Compensation for Clothes and Tools: 
Delete paragraph (2)(a) of this clause and insert in lieu the 
following: 

(2) (a) An employee shall be reimbursed by his/her 
employer to a maximum of $992.00 for loss 
of tools or clothes by fire or breaking and 
entering whilst securely stored at the em- 
ployer's direction in a room or building on 
the employer's premises, job or workshop or 
in a lock-up as provided in this award or if 
the tools are lost or stolen whilst being 
transported by the employee at the em- 
ployer's direction, or if the tools are acciden- 
tally lost over water or if tools are lost or 
stolen during an employee's absence after 
leaving the job because of injury or illness. 

Provided that an employee transporting 
his/her own tools shall take all reasonable 
care to protect those tools and prevent theft 
or loss. 

7. Appendix B—Wagerup Alumina Refinery Construc- 
tion Site: Clause 3.—Travelling Allowance: Delete sub- 
clauses (a), (b) and (c) of this clause and insert in lieu the 
following: 

(a) For those employees residing in the 
Waroona township (including a caravan 
park) or the construction camp 10.70 

(b) Employees other than provided for in 
subclause (a) and who travel from a 
point— 

(i) Up to 32km radius from the job 
site 21.00 

(ii) 32km—50km radius from the job 
site 28.10 

(iii) 50km—68km radius from the job 
site 34.60 

(iv) Over 68km radius from the job 
site 48.70 

(c) Notwithstanding the foregoing, an employee who 
is not provided with transport by his/her employer 
to travel to and from the job and who is required 
to travel by the shortest possible route a distance 
of more than 60 kilometres from his/her home to 
the job shall be paid an allowance of $34.60 per 
day and such an employee who is required to 
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travel by the shortest possible route a distance of 
more than 80 kilometres from his/her home to the 
job shall be paid an allowance of $48.70 per day. 

8. Appendix C—Pinjarra and Kwinana Alumina Refiner- 
ies: Clause 3.—Travelling Allowance: Delete subclauses 
(a), (b) and (c) of this clause and insert in lieu the following: 

(a) For those employees residing in the 
Pinjarra township 10.70 

(b) Employees other than provided for in 
subclause (a) and who travel from a 
point— 

(i) Up to 32km radius from the job 
site 21.00 

(ii) 32km—50km radius from the job 
site 28.10 

(iii) Over 50km radius from the job 
site 34.60 

(c) Notwithstanding the foregoing, an employee who 
is not provided with transport by his/her employer 
to travel to and from the job and who is required 
to travel, by the shortest possible route, a distance 
of more than 60 kilometres from his/her home to 
the job, shall be paid an allowance of $34.60 per 
day and such an employee who is required to 
travel by the shortest possible route, a distance of 
more than 80 kilomtres from his/her home to the 
job shall be paid an allowance of $48.70 per day. 

DRY CLEANING AND LAUNDRY AWARD 1979 
No. R 35 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch, 
and 

Eric Dry Cleaners and Others. 
No. 1207 of 1993. 

Dry Cleaning and Laundry Award 1979 
No. R 35 of 1978. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
27 September 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Ms C. Fitz Gibbon on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Dry Cleaning and Laundry Award 1979 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 22nd 
day of September, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 6.—Definitions: Immediately after subclause 

(8) of this clause insert the following new subclauses (9), 
(10), (11) and (12): 

(9) "Laundry Employee—Grade 1" for the purposes 
of this award shall mean: 

— An employee in the first six months (991 
hours inclusive of public holidays and annual 
leave) of employment with no previous 
experience in the industry. 

— Works under routine supervision either indi- 
vidually or in a team environment. 

— Responsible for own work subject to detailed 
instructions. 

— Carries out duties in a safe, responsible and 
efficient manner. 

Indicative of tasks which an employee at this 
level may perform are the following: 

1. Be able to identify and classify items of 
linen/garments and associated simple tasks. 

2. Be able to load and unload drying machines. 
3. Be capable of simple keyboard operations. 
4. Maintain simple production records. 
5. Clean machines. 
Furthermore, an employee at this level will be 

trained in at least one of the following work 
brackets: 
Bracket 1 

1. Perform all manual or machine folding/ 
hanging operations on linen/garments. 

2. Perform all ironing machine functions either 
manually or with the aid of semi-automatic 
or automatic feeding, folding and preparing 
equipment. 

3. To operate a tunnel finisher. 
4. To use a heat seal or heat marketing machine 

or to mark linen with any other type of 
machine manually. 

5. Packing of garments/linen for customer sup- 
ply. 

Bracket 2 
1. Operate any washing, drying and extracting 

equipment. 
2. Operate towel unwinding equipment. 

Bracket 3 
1. Operate any textile pressing machine. 

Bracket 4 
1. Manual or machine repairer of garments or 

linen. 
(10) "Laundry Employee—Grade 2" for the purposes 

of this award shall mean: 
An employee with at least six months 

employment in the industry who can compe- 
tently perform the tasks required of them in 
the appropriate bracket, as well as meeting 
the general requirements of a Grade 1, even 
though they may not have completed training 
in all the tasks in their Bracket. Notwith- 
standing, in such case, the employee will be 
required to qualify in the tasks missed while 
in Grade 1. 

Furthermore an employee at this level will 
be trained in at least one additional bracket. 

An employee at this level must also be 
able to: 
— Operate with a minimum of supervision. 
— Recognise and report obvious faults in 

the equipment they use. 
— Be responsible for the maintenance of 

the quality and quantity of their own 
output. 

(11) "Laundry Employee—Grade 3" means: 
An employee who meets the requirements 

of a Grade 2 Laundry Employee, and in 
addition: 

1. Has the skills to efficiently carry out 
two Brackets and is required to utilise 
these skills; 
OR 
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2. Operates washing and ancillary equip- 
ment and is reasonable for work flow 
and control of all washing supplies for 
such equipment and can carry out these 
tasks with minimal supervision; 
OR 

3. A repairer who is competent to perfonn 
all facets of repair functions and is 
required to utilise these skills. Tasks 
performed by a repairer at this level 
would include but not be limited to the 
following: 
— zip replacement 
— pocket replacement 
— alterations 
— making of monograms 

(12) "Laundry Employee—Grade 4" for the purposes 
of this award shall mean: 
— Meets the requirements of a Grade 3 Em- 

ployee. 
— Appointed to supervise a production section 

of the operation. 
— Responsible for the work flow and quality 

standards. 
— Responsible for the implementation of on- 

the-job training. 
Indicative of the tasks which an employee at 

this level may perform include the following: 
— induction of new employees; 
— co-ordinates employees and work on a daily 

basis; 
— exercises intermediate keyboard skills. 

2. Clause 30.—Wages: Delete subclause (1) of this award 
and insert in lieu thereof the following: 

(1) Adult Wage Rates: An employee having reached 
the age of 21 years, shall be paid a rate of not less 
than that assigned in the following table to the 
relevant classification. The rate pier week is 
comprised of the base rate plus the supplementary 
payment. 

♦Base 
Rate 

Supple 
mentary 
Payment 

Rate Per 
Week 

321.50 15.50 337.00 

321.50 15.50 337.0) 
321.50 15.50 337.00 

316.40 7.10 323.50 

Group 
Classification 

E Examiner of Garments 321.50 15.50 337.00 
E Assembler of 

Garments 321.50 15.50 337.0) 
E Sorter of Garments 321.50 15.50 337.0) 
F All other Adult 

Employees 316.40 7.10 323.50 
Provided that a jjerson employed in any area of opteration 

of this award who is required to be solely accountable for 
all aspects of a self-contained dry cleaning establishment 
including the receiving of garments and articles, the 
cleaning, spotting, pressing, packaging and despatch of 
garments and articles, the handling of moneys, the keeping 
of records and the maintenance of the establishment shall 
be paid at a rate of not less than the rate prescribed in this 
table for the Tradesperson Dry Cleaner. Provided that in 
such a case all receivers and despatchers in that establish- 
ment shall be paid in accordance with the rates prescribed 
for Group D of such table. 

(b) Laundering Industry: 

Classification 
Relativity 

to 
Tradespjer- 

son 
Laundry Employee— 
Grade 1 $333.75* 80% 
Laundry Employee— 
Grade 2 $340.45* 85% 
Laundry Employee— 
Grade 3 $367.00 91% 
Laundry Employee— 
Grade 4 $375.30 95% 

♦Provided that an employee at Grade 1 or 
Grade 2 who was paid $354.30 per week as 
a washing machine operator prior to the 
introduction of this wages structure shall 
continue to have their wage maintained at the 
weekly rate of $354.30. 

Group 
Classification 

A Tradesperson Dry 
Cleaner/in charge of 
machinery mainte- 
nance and/or boiler 

B "Invisible" Mender 
B Tailor or Tailoress 
C Presser 
C Receiver and 

Despatcher in Charge 
(namely a person in 
charge of a depot and 
respjonsible for the 
keeping of records and 
responsible for cash) 

C Cleaner (Operating 
Dry Cleaning 
Machine) 

D Repairer (other than 
Tailor or Tailoress) 

D Spotter 
D Presser (Off-set Press) 
D Hand Ironer 
D Receiver and/or 

Despatcher 
E Wet Cleaner 
E Steam Air Finisher 

364.60 
356.60 
356.60 
336.40 

336.40 

336.40 

326.50 
326.50 
326.50 
326.50 

326.50 
321.50 
321.50 

Supple Rate Per 
mentary Week 
Payment 

403.90 
378.30 
378.30 
347.40 

347.40 

347.40 

337.50 
337.50 
337.50 
337.50 

337.50 
337.00 
337.00 

EARTH MOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Bell Basic Industries Ltd and Others. 
No. 1182 of 1993. 

Earth Moving and Construction Award 
No. 10 of 1963. 

COMMISSIONER A.R. BEECH. 
22 September 1993. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks an increase 
to the expense related allowances of the award and was 
heard together with the corresponding applications to vary 
the Engine Drivers (Building and Steel Construction) Award 
No. 20 of 1973 and the Building Trades (Construction) 
Award 1987. 

The Commission is satisfied that the application is in 
proper form and is consistent with the Commission's State 
Wage Principles. The operative date sought by the union is 
not agreed. 
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The union seeks the first pay period on or after the 24th 
August 1993. The respondents represented by Mr Jensen 
strongly oppose any retrospectivity. It was pointed out that 
the counterpart federal award with which this award has a 
nexus, the A.W.U. Construction and Maintenance (Consoli- 
dated) Award 1987, has not been similarly varied. Indeed 
the Commission was informed that the 1987 award has not 
been varied for some time, because it appears that emphasis 
is being given to maintaining a different award, the A.W.U. 
Construction and Maintenance Award 1989. In circum- 
stances where an award of this Commission has a nexus with 
a counterpart federal award which is itself not being 
regularly amended, it would be unfair to use that circum- 
stance to prejudice the parties to the state award. In this 
circumstance it appears that the relevant movements in the 
1989 award will become relevant However the Commission 
has been informed that the 1989 award has itself not been 
varied to increase these expense related allowances although 
a hearing is expected to be held for that purpose shortly. 

The applicant argues that this award does apply on 
building sites. The Commission acknowledges that that may 
be so although as also pointed out during the hearing, given 
the number of different awards which apply on building 
sites, the applicant is not able to convincingly argue that to 
award the same operative date as the corresponding 
variation to the Building Trades (Construction) Award will 
achieve consistency across any given building site. On the 
last occasion when this award was varied for expense related 
allowances a retrospective date of operation was granted 
((1992) 73 WAIG 346) but on that occasion the 1989 award 
had been varied. 

In the circumstances of this case the operative date will 
be the date of hearing, the first pay period on or after the 
20th September 1993. 

Appearances: Ms M. Tome appeared on behalf of the 
applicant. 

Mr M. Jensen appeared on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Bell Basic Industries Ltd and Others. 
No. 1182 of 1993. 

Earth Moving and Construction Award 
No. 10 of 1963. 

COMMISSIONER A.R. BEECH. 
27 September 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr M. Jensen on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Earth Moving and Construction Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 20th 
day of September 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 11.—Meal Money: Delete this clause and insert 
in lieu the following: 

11.—Meal Money. 

When an employee is required for overtime without 
having been notified on the previous day, he/she shall 
be supplied with a meal or be paid $7.30 in lieu thereof, 
and if owing to the overtime worked, a second or 
subsequent meal is required he/she shall be supplied 
with each meal or be paid $4.80 for each meal so 
required. Provided no such meal or payment is due 
unless the employee works more than two hours after 
the usual knock off time. Provided that an employee 
who is allowed not less than one hour and a half in 
which to get a meal before resuming work, and 
facilities for obtaining a meal are available, shall not 
be entitled to meal money or a meal under this clause. 

2. Clause 17.—Living Away from Home Allowance: 
Delete paragraph (4)(a) and subclause (7) of this clause and 
insert in lieu the following: 

(4) (a) An employee who works as required during 
the ordinary hours of work on the working 
day before and the working day after a 
weekend and who notified the employer or 
his/her representative, not later than TUesday 
of each week, of his/her intention to return 
to his/her usual place of residence for the 
weekend, shall be paid an allowance of 
$21.80 for each such occasion. 

(7) Where an employee, supplied with board and 
lodging by his/her employer, is required to live 
more than 800 metres from the job he/she shall be 
provided with suitable transport to and from that 
job or be paid an allowance of $10.70 per day 
provided that where the time actually spent in 
travelling either to or from the job exceeds twenty 
minutes, that excess time shall be paid for at 
ordinary rates whether or not suitable transport is 
supplied by the employer. 

3. Clause 23.—^Travelling Allowance: Delete paragraph 
(l)(a) and subclause (2) of this clause and insert in lieu the 
following: 

(1) (a) An employee required on any day to report 
directly to the job shall be paid the following 
allowance to compensate him/her for excess 
fares and travelling time from the employee's 
home to his/her place of work and return. 

Within a radius of 50 kilometres from the 
G.P.O. Perth $10.70 per day. 

(2) On country work where camping facilities are not 
provided and travel cannot be made by public 
conveyance, an employee required to travel to or 
from die place of work shall, unless a conveyance 
be provided by the employer (free of charge) to 
transport him/her to and from the place of work 
and a central pick-up place, be paid allowances in 
accordance with the following scale. 

Per Day 
$ 

3 kilometres each way and up to 
and including 8 kilometres each 
way 4.70 
over 8 kilometres each way and up 
to including 16 kilometres each 
way 8.®) 
over 16 kilometres each way and 
up to and including 32 kilometres 
each way 10.70 
over 32 kilometres each way 12.80 
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ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 

and 

Transfield WA Pty Ltd and Others. 

No. 1181 of 1993. 

Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 

22 September 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is an application to vary 
expense related allowances within the award and was heard 
together with the corresponding applications to vary the 
Building Trades (Construction) Award 1987 and the 
Earthmoving and Construction Award. 

The Commission is satisfied that the application is in 
proper form and is consistent with the State Wage 
Principles. It proceeded by consent with the exception of the 
operative date. 

The applicant union seeks the 24th August 1993, it being 
the date upon which corresponding variations to the 
National Building and Construction Industry Award were 
varied. 

Employers represented by Mr Jensen opposed any 
retrospectivity. 

From the material available to the Commission, this 
award operates in both the building and the metal industries. 
The increased allowances will apply to the building industry 
as covered by the national and state building construction 
awards from the first pay period on or after the 24th August 
1993. There has not been a corresponding variation to the 
Metal Trades (General) Award 1966, although information 
tendered to the Commission indicates that the Federal Metal 
Industry Award Parts I and II were varied in relation to these 
allowances from the first pay period on or after the 9th 
September 1993. This application for variation was lodged 
in the Commission on the 17th August 1993. 

In my view the specific application of this award to the 
building industry and the nature of the amendment, being 
for expenses already incurred during the preceding 12 
months, do provide special circumstances as envisaged in 
s.39 of the Act notwithstanding that the Metal Trades 
(General) Award 1966 has not yet been varied. 

The operative date for this amendment will be the first 
pay period on or after the 24th August 1993. 

Appearances: Ms M. Tome appeared on behalf of the 
applicant. 

Mr M. Jensen appeared on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 

Branch 
and 

Transfield WA Pty Ltd and Others. 
No. 1181 of 1993. 

Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
27 September 1992. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr M. Jensen on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 24th day 
of August 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 11.—Meal Allowance: Delete subclause (1) of 

this clause and insert in lieu the following: 
(1) Where an employee, without being notified on the 

previous day or earlier, has to continue working 
after the usual knock-off time for more than two 
hours, he/she shall be provided with any meal 
required or shall be paid $7.30 in lieu thereof, and 
if owing to the overtime worked, a second or 
subsequent meal is required he/she shall be 
supplied with each meal or be paid $4.80 for each 
meal so required. Provided that this subclause 
shall not apply to an employee residing in the 
same locality as his/her place of employment who 
can reasonably return home for a meal. 

2. Clause 22.—Allowance for Traveiling and Employ- 
ment in Construction Work: Delete paragraphs (l)(a), (l)(b), 
(l)(c) and subclause (2) of this clause and insert in lieu the 
following: 

(1) (a) On places of work within a radius of 50 
kilometres from the General Post Office, 
Perth $10.70 per day. 

(b) For each additional kilometre up to a radius 
of 60 kilometres from the General Post 
Office, Perth 58 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) of 
this subclause, work performed at a place 
beyond a 60 kilometre radius from the 
General Post Office, Perth, shall be deemed 
to be distant work unless the employer and 
the employees, with the consent of the union, 
agree in any particular case that the travelling 
allowances for such work shall be paid under 
this clause in which case an additional 
allowance of 58 cents per kilometre shall be 
paid for each kilometre in excess of the 60 
kilometres. 

(2) For travelling during working hours from and to 
the employer's place of business or from one job 
to another, an employee shall be paid by the 
employer at ordinary rates. The employer shall 
pay all fares and reasonable expenses in connec- 
tion with such travelling. Provided that if an 



2696 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

employer requests the employee to use his/her 
own vehicle the employer shall pay a car 
allowance of not less than 58 cents per kilometre 
for each kilometre the employee travels in 
response to such request. 

3. Clause 23.—Distant Work: Delete paragraph (4)(a) and 
subclause (7) of this clause and insert in lieu the following: 

(4) (a) An employee who works as required during 
the ordinary hours of work on the working 
day before and the working day after a 
week-end and who notifies the employer or 
his/her representative, not later than TUesday 
of each week, of his/her intention to return 
to his/her usual place of residence at the 
week-end and who returns to his/her usual 
place of residence for the week-end, shall be 
paid an allowance of $21.80 for each such 
occasion. 

(7) Where an employee, supplied with board and 
lodging by his/her employer, is required to live 
more than 800 metres from the job he/she shall be 
provided with suitable transport to and from that 
job or be paid an allowance of $12.90 per day 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess time shall be paid for at 
ordinary rates whether or not suitable transport is 
supplied by the employer. 

ETHNIC CHILDREN'S SERVICES INDUSTRIAL 
AWARD 1993 

No. A 10 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

Ethnic Child Care Resource Unit Incorporated (ECCRU). 
No. 1116 of 1993. 

Ethnic Children's Services Industrial Award 1993 
No. A 10 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 September 1993. 

Order. 
HAVING heard Ms S. May man on behalf of the Applicant 
and Ms L. Gleeson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Ethnic Children's Services Industrial 
Award, 1993 No. A 10 of 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the 15th day of September, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 5.—Term: Delete this clause and insert the 

following in lieu thereof: 
5.—Term. 

The term of this award shall be for a period of one 
year on and from the 30th day of June, 1992. 

FIRE BRIGADE EMPLOYEES (WORKSHOPS) 
AWARD 1983 

No. A 6 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics. Foundry & Engineering 
Union (Western Australian Branch) 

and 
Western Australian Fire Brigades Board and Metals and 

Engineering Workers Union—Western Australian Branch. 
No. 1016 of 1993. 

Fire Brigade Employees (Workshops) Award 1983. 
No. A 6 of 1981. 

COMMISSIONER A.R. BEECH. 
10 September 1993. 

Order. 
HAVING heard Mr N. Hodgson on behalf of the Applicant 
and Mr D. Bevilaqua on behalf of the Western Australian 
Fire Brigades Board, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Fire Brigade Employees (Workshops) 
Award 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 29th day of June 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 11.—Special Rates and Provisions: Delete 

subclause (4) of this clause and insert in lieu the following: 
(4) A licensed electrical fitter or electrical installer 

who acts as nominee for the employer shall be 
paid an allowance of $11.50 per week. 

GRAIN HANDLING SALARIED OFFICERS' 
AWARD CONSOLIDATED 1989 

No. 37 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Co-operative Bulk Handling 
and 

The Western Australian Grain Handling Salaried Officers 
Association. 

No. 1156 of 1993. 

COMMISSIONER G.L. FIELDING. 
6 October 1993. 

Reasons for Decision (extempore). 
THE COMMISSIONER: This is an application to amend 
the Grain Handling Salaried Officers' Consolidated Award 
1989. The application seeks to amend two clauses in the 
Award. The first is Clause 10 which deals with the meal 
allowance. In essence, the Applicant seeks to increase the 
existing allowance of $5.43 to $6.03, an increase of slightly 
more than 11 per cent The increase is arrived at having 
regard to changes of the index for the food, subgroup of the 
Consumer Price Index for Perth. 

The Applicant has taken the view that the meal allowance 
is an allowance to recompense employees for the cost of 
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purchasing a meal and simply seeks to bring it up to date 
on the basis of the best evidence available. There is no 
argument that the claim falls within the limits of paragraph 
(a) of the Principles. In the circumstances there can be no 
objection to this aspect of the application. 

The second amendment sought is to the isolation 
allowance provided by Clause 33. As Mr Sandy, for the 
Applicant, has rightly pointed out to the Commission, the 
isolation allowance is somewhat different from the location 
allowance the subject of General Orders of the Commission 
from time to time. Many of the places listed in this Award 
are not contained in the General Order and that is because 
they are out of the way places where there is not much more 
than a grain bin. The Applicant, as Mr Sandy has pointed 
out, is often the only employer and sometimes the only 
person at those places and therefore it is necessary for the 
parties to this Award to make some adjustments to what is 
in the General Order. Having examined the adjustments they 
have made, I am satisfied that the changes proposed fall 
within the letter of the General Order and therefore within 
the Principles. 

Only the Applicant has appeared to prosecute this claim. 
The Respondent has not appeared because of domestic 
reasons. It is a small in-house union with few resources. The 
Respondent has, however, filed an Answer to the application 
indicating that it agrees to the claim. Having regard to the 
terms of the Respondent's answer, I am prepared to make 
amendments in the terms of the application. 

The Applicant seeks an operative date of the first pay 
period on and from today's date with respect to the amended 
meal allowance provision contained in Clause 10 and I am 
prepared to accede to that. 

On the other hand the Applicant seeks an operative date 
on and from 1 July last, which is the operative date of the 
General Order location allowance provision for the changes 
to the isolation allowance contained in Clause 33. It is 
accepted that the Applicant made administrative adjust- 
ments since the General Order. There is no reason why the 
Commission should not accede to an operative date from 1 
July last and I so order. 

Appearances: Mr M.P. Sandy on behalf of the Applicant. 
No appearance on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Co-Operative Bulk Handling Limited 
and 

The Western Australian Grain Handling Salaried Officers 
Association. 

No. 1156 of 1993. 

Grain Handling Salaried Officers' Consolidated Award 
1989 

No. 37 of 1965. 

COMMISSIONER G.L. FIELDING. 
6 October 1993. 

Order. 
HAVING heard Mr M. Sandy on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Grain Handling Salaried Officers' Consoli- 
dated Award 1989 be varied in accordance with the 
following Schedule and that— 

(1) the variation to Clause 10.—Meal Allowance 
shall have effect from the first pay period 
from this date; and 

(2) the variation to Clause 33.—Isolation Allow- 
ance shall have effect on and from the 1 st day 
of July, 1993. 

(Sgd.) G.L. FIELDING, 
Commissioner. 

Schedule. 
1. Clause 10.—Meal Allowance: Delete this clause and 

insert in lieu thereof the following— 
10.—Meal Allowance. 

A meal allowance of $6.03 shall be paid to each 
employee in the following circumstances— 

(1) If the the employee is required to work 10 or 
more hours on any day Monday to Friday 
inclusive; or 

(2) If the employee is required to continue or 
recommence working after 1.00 p.m. or 
6.00 p.m. on a Saturday, Sunday or any 
holiday prescribed under this Award; or 

(3) If the employee having worked between the 
hours of midnight to 7.00 a.m. is required to 
continue or recommence at 8.00 a.m. 

(4) The provisions of this clause do not apply to 
the working of ordinary hours whilst on shift 
work as set out in Clause 8.—Shift Work. 

2. Clause 33.—Isolation Allowance: Delete subclause (1) 
and insert in lieu thereof the following— 

(1) In addition to the salaries prescribed in Clause 
31.—Salaries, of this Award, the following isola- 
tion allowances shall apply to employees who are 
based at any of the following receival points for 
a week (seven days)— 

S 
Beaumont 4.80 
Bonnie Rock 6.90 
Bullfinch 6.70 
Cascades 4.80 
Dulyalbin 6.70 
Dunn Rock 7.50 
Esperance 4.30 
Gairdner River 6.90 
Gibson 4.80 
Goodlands 6.90 
Grass Patch 4.80 
Holland Rocks 6.90 
Holleton 6.70 
Holt Rock 7.40 
Hyden 7.40 
Hyden East 7.40 
Hyden South East 7.40 
Jacup 7.50 
Jerdacuttup 7.50 
Kojaneerup 6.90 
Lake King 7.50 
Lake Varley 7.40 
Lake Cairlocup 6.90 
Lort River 4.80 
Marvel Loch 6.70 
Mindarabin 6.90 
Mt Madden 7.50 
Mt Sheridan 7.50 
Mt Walker 7.40 
Munglinup 4.80 
Mukinbudin 6.90 
Pingrup 6.90 
Ongerup 6.90 
Ravensthorpe 7.50 
Salmon Gums 4.80 
Southern Cross 6.70 
South Yilgam 6.70 
Tampu 6.90 
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Warralackin 
West River 
Wialki 
Wilgoyne 
Woolocutty 

24. Liberty to Apply 
25. Maternity Leave 
26. Superannuation 
27. Definitions 
28. Payment of Wages 
29. Effect of 38 Hour Week 
30. Award Modernisation/Enterprise Agreements 
31. Training 

Schedule of Respondents 
2. Clause 2A.—State Wage Principles—September 1989: 

Delete this clause. 

THE HORTICULTURAL (NURSERY) INDUSTRY 
AWARD 

No. 30 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Adrians Nursery and Others. 
No. 845 of 1990. 

The Horticultural (Nursery) Industry Award 
No. 30 of 1980. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 September 1993. 

Order. 
HAVING heard Ms S. Ellery on behalf of the Applicant and 
Mr P.O. Robertson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That The Horticultural (Nursery) Industry Award, 
No. 30 of 1980 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 17th August, 1993. 

(Sgd.) G.G. HALLIWELL, 
fL.S.l Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Tfcrm 
5. Wages 
6. Location Allowance 
7. Contract of Service 
8. Casual Employees 
9. Part Time Employees 

10. Hours 
11. Meal Period 
12. Overtime 
13. Breakdowns 
14. Absence Through Sickness 
15. Holidays and Annual Leave 
16. Record 
17. Representative Interviewing Employees 
18. Under Rate Employees 
19. First Aid 
20. Long Service Leave 
21. Bereavement Leave 
22. Apprentices 
23. General Provisions 

283.23 
314.70 
332.10 
337.70 
388.30 
407.00 

3. Clause 5.—Wages: Delete this clause and insert in lieu 
the following: 

5.—Wages. 
The minimum weekly rate of wage payable to 

employees under this award shall be as follows: 
(1) Adult Employees: 

Trainee (90% of Horticultural Em- 
ployee Grade 1 rate) 283.23 

Horticultural Employee Grade 1 314.70 
Horticultural Employee Grade 2 332.10 
Horticultural Employee Grade 3 337.70 
Horticultural Tradesperson Grade 1 388.30 
Horticultural Tradesperson Grade 2 407.00 
Horticultural Tradesperson (Advanced) 425.60 

(2) Junior Employees: 
Junior Employees shall be entitled to the 

following percentage of the Horticultural Em- 
ployee Grade 1 wage: 
Under 16 years of age 40% 
16 years of age 50% 
17 years of age 60% 
18 years of age 70% 
19 years of age 80% 
20 years of age 90% 

(3) Leading Hands: 
In addition to the appropriate rate prescribed in 

subclause (1) or (2) of this clause, a leading hand 
shall be paid: 

(a) If in charge of not less than three 
and not more than 10 other em- 
ployees 16.10 

(b) If in charge of more than 10 and not 
more than 20 other employees 24.80 

(c) If in charge of more than 20 other 
employees 31.00 

(4) Apprentices: 
Shall be paid the following percentage amount 

of the Horticultural Tradesperson Grade 1 rate: 
Four Year Term 
First year 42% 
Second year 55% 
Third year 75% 
Fourth year 88% 

4. Clause 7.—Contract of Service: Delete this clause and 
insert in lieu the following: 

7.—Contract of Service. 
(1) The contract of service shall be by the week. An 

employee shall perform such work as the company may 
from time to time reasonably require. 

(2) An employee may be engaged on a probationary 
period of not longer than three months, during which 
time it will be possible for either the employer or 
employee to terminate the contract of service with one 
day's written notice. 

(3) The employer shall be under no obligation to pay 
for any day not worked on which the employee is 
required to work to present himself or herself for duty, 
except where such absence from work is due to illness 
and comes within the provisions of Clause 14.— 
Absence Through Sickness of this award, or such 
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absence is on account of holidays to which the 
employee is entitled under the provisions of this award. 

(4) This clause does not affect the employer's right 
to dismiss an employee for misconduct and an 
employee so dismissed shall be paid wages up to the 
time of the dismissal only. 

(5) (a) Employment shall be terminated by a week's 
notice on either side given at any time during the week 
and according to the roster of the employee concerned 
or by the payment or forfeiture of a week's wages as 
the case may be. 

(b) Where an employee has given or been given 
notice he or she shall continue in employment until the 
date of expiration of such notice. An employee who, 
having given or been given notice, without reasonable 
cause (proof whereof shall lie upon the employee) 
absents himself or herself from work during such 
period, shall be deemed to have abandoned employ- 
ment and shall not be entitled to payment for work done 
within that period. 

(6) The provisions of this clause do not apply to 
casual employees. 

5. Clause 8.—Casual Employees: Delete this clause and 
insert in lieu the following: 

8.—Casual Employees. 
(1) A Casual Employee shall mean an employee who 

is engaged and paid as such and except as otherwise 
provided in this award, a casual employee shall be paid 
the ordinary hourly rate prescribed for the classification 
of work performed with the addition of 20 percent. 

(2) The service of a casual employee may be 
terminated by one hour's notice, given by either side, 
on any day. 

(3) A casual employee shall not receive any of the 
entitlements prescribed in Clause 14.—Absence 
Through Sickness, Clause 15.—Holidays and Annual 
Leave, Clause 20.—Long Service Leave, Clause 
21.—Bereavement Leave and Clause 25.—Maternity 
Leave of this award. 

6. Clause 9.—Part Time Employees: Delete this clause 
and insert in lieu the following: 

9.—Part Time Employees. 
(1) An employee may be employed from week to 

week on a part time basis for less than 38 hours in each 
week but for not less than 3 hours on each day and shall 
be paid for each hour worked in proportion to the rate 
of wage prescribed in Clause 5.—Wages of this award 
and subject to Clause 14.—Absence Through Sickness, 
Clause 15.—Holidays and Annual Leave and Clause 
20.—Long Service Leave of this award, shall be 
entitled to be paid for non attendance on the grounds 
of personal ill health, holidays, annual leave and long 
service leave, in the same proportion as the number of 
hours worked bears to the hours prescribed in Clause 
10.—Hours of this award. 

(2) A part time employee may work additional hours 
of his/her weekly contract of service at ordinary rates, 
subject only to the normal provisions applying to a full 
time employee, where the employee has previously 
indicated a willingness to work extra hours or where 
the extra hours were arranged prior to the completion 
of the employee's previous contracted working day. 
Provided that a part time employee shall not be 
required to work an extra day/part day over and above 
his/her weekly contract of service. 

7. Clause 10.—Hours: Delete this clause and insert in lieu 
the following: 

10.—Hours. 
(1) The ordinary hours of duty shall be: 

(a) Thirty eight hours per week or; 
(b) An average of 38 hours per week with hours 

actually worked being 40 hours per week or 
80 hours per fortnight; 

(c) Subject to subclause (2) of this clause, the 
hours of duty shall be at the discretion of the 
employer and be made known to the em- 
ployee prior to appointment 

(2) The ordinary hours of duty shall be worked in 
five days of not more than 8 hours (excluding a meal 
break) between the hours of 6.00am and 6.00pm. 
Provided that the ordinary hours of work performed on 
any day of late night trading may be worked between 
6.00am and 9.00pm. Provided further that the afore- 
mentioned spread of hours may be varied by mutual 
agreement between the employer and employee. 

(3) All time worked during ordinary hours on a 
Saturday and a Sunday shall be paid for at the rate of 
time and a half. 

(4) An employee who actually works 40 hours per 
week shall: 

(a) Accrue 2 hours of each week worked as an 
entitlement to a maximum of 12 Accrued 
Days Off in each 12 month period. The 
Accrued Day(s) Off shall be taken: 

(i) in a minimum period of one week made 
up of five consecutive Accrued Days 
Off in conjunction with a period of 
annual leave or; 

(ii) at a time agreed by the employer and 
employee. 

(b) Accrue .4 of an hour per day as an entitle- 
ment to take the 20th (toy in each cycle as an 
Accrued Day Off in conjunction with other 
days off. 

(i) Provided that an employee who has not 
accrued sufficient hours to enable a full 
paid day off duty to be taken after the 
completion of the 20 day cycle will 
continue to work until sufficient hours 
have been accrued. 

(ii) The employer and employee may agree 
that ordinary hours worked over a 10 
day two week cycle may be adjusted to 
enable 76 hours to be worked over nine 
and a half days of the cycle; with the 
other half day taken as an Accrued Half 
Day Off. 

(5) Up to five Accrued Days Off per year of service, 
however accrued, may be taken as single days off and 
such days may be rostered at the employer's discretion 
subject to at least two days' notice being given to the 
employee affected. 

(6) The employer and employee may agree to 
substitute the scheduled Accrued Day Off for another 
day. 

(7) Payment for Accrued Day(s) Off shall be 
calculated at the employee's normal rate of pay, 
excluding penalty rates. 

(8) (a) Each employee shall be rostered off duty for 
not less than two full days in each week or four full 
days in each fortnight. 

(b) A minimum of two days off duty shall be taken 
consecutively unless otherwise agreed between the 
employer and employee. 

(9) In addition to subclause (1) of this clause by 
agreement between the employer and the employee a 
work cycle of 76 hours per fortnight or any other 
method agreed may be worked. 

(10) The provisions of this clause apply to a part time 
employee in the same ratio as the hours normally 
worked relate to full time employees. 

8. Clause 11.—Meal Period: 
A. In paragraph (a) of subclause (3) of this clause 

delete the words "three dollars" and insert the 
amount of "$5.80" in lieu. 
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B. In paragraph (b) of subclause (3) of this clause 
delete the words "two dollars" and insert the 
amount of "$4.00" in lieu. 

9. Clause 14.—Absence Through Sickness: Delete this 
clause and insert in lieu the following: 

14.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his/her place of employment during the 
ordinary hours of work by reason of personal ill health 
or injury shall be entitled to payment during such 
absence in accordance with the following provisions. 

(b) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(c) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his/her entitlement to paid sick leave, payment may be 
adjusted at the end of that year of service, or at the time 
the employee's services terminate, if before the end of 
that year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from year 
to year and subject to this clause may be claimed by 
the employee if the absence by reason of personal ill 
health or injury exceeds the period for which entitle- 
ment has accrued during the year at the time of the 
absence. Provided that an employee shall not be 
entitled to claim payment for any period exceeding 10 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inability to 
attend for work, the nature of his/her illness or injury 
and the estimated duration of the absence. Provided 
that such advice, other than in extraordinary circum- 
stances, shall be given to the employer within 24 hours 
of the commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or 
injury as the employer may reasonably require pro- 
vided that the employee shall not be required to provide 
a certificate from a medical practitioner with respect to 
an absence of two days or less up to a maximum of two 
such days absence in any year of service. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time 
when he/she is absent on annual leave and an employee 
may apply for and the employer shall grant paid sick 
leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his/her place of residence or 
a hospital as a result of his/her personal ill health or 
injury for a period of seven consecutive days or more 
and he/she produces a certificate from a registered 
medical practitioner that he/she was so confined. 
Provided that the provisions of this paragraph do not 
relieve the employee of the obligation to advise the 
employer in accordance with subclause (3) of this 
clause if he/she is unable to attend for work on the 
working day next following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 

equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the employee or, failing agreement, shall 
be added to the employee's next period of annual leave 
or, if termination occurs before then, be paid for in 
accordance with the provisions of Clause 15.— 
Holidays and Annual Leave of this award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 15.—Holidays and An- 
nual Leave of this award, shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has 
been deemed continuous in accordance with subclause 
(3) of Clause (2) of the Long Service Leave provisions 
published in volume 62 of the Western Australian 
Industrial Gazette at pages 1-5, the paid sick leave 
standing to the credit of the employee at the date of 
transmission from service with the transmitter shall 
stand to the credit of the employee at the commence- 
ment of service with the transmittee and may be 
claimed in accordance with the provisions of this 
clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entided 
to payment under the Workers' Compensation Act nor 
to employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) An employee shall not be entitled to paid sick if 
the illness or injury occurs on a day when an employee 
is absent on an Accrued Day Off. 

(9) An employee will continue to accrue an 
entidement to an Accrued Day(s) Off whilst on sick 
leave. 

(10) The provisions of this clause shall not apply to 
casual employees. 

10. Clause 15.—Holidays and Annual Leave: Delete 
paragraph (c) of subclause (3) and insert the following in 
lieu thereof: 

(c) (i) During the period of annual leave an em- 
ployee shall receive a loading calculated on 
the rate of wage prescribed by paragraph (b) 
hereof of 17.5 percent. 

(ii) The annual leave loading provided by this 
subclause, shall not be payable when annual 
leave is taken in advance of the entidement 
prescribed in subclause 3(a) of this clause. 
The loading not paid, for the period of leave 
taken in advance, shall be payable to the 
employee at the end of the first pay period 
following the employee completing the qual- 
ifying period of continuous service provided 
in subclause 3(a) of this clause. 

11. Clause 25.—Maternity Leave: 
A. Delete subclause (12) of this clause and insert in 

lieu the following: 
(12) Transmission 
Where a business has been transmitted from one 

employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service 
Leave provisions published in Volume 66 of the 
Western Australian Industrial Gazette at pages 
1-4, the entitlement to maternity leave as pre- 
scribed by this clause standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with 
the transmittee and may be claimed in accordance 
with the provisions of this clause. 
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B. Immediately following subclause (12) of this 
clause insert a new subclause (13) as follows; 

(13) Effect of Maternity Leave on Accrued 
Day(s) Off: 

(a) When an employee proceeds on mater- 
nity leave there will be no accrual 
towards an Accrued Day(s) Off as 
prescribed in subclause (4) of Clause 
10.—Hours of this award. 

(b) When an employee proceeds on mater- 
nity leave the employer may pay an 
employee the amount of hours accrued 
towards an Accrued Day(s) Off as 
prescribed in subclause (4) of Clause 
10.—Hours of this award. 

12. Clause 27.—Definitions: Delete this clause and insert 
in lieu the following: 

27.—^Definitions. 

"Trainee" shall mean an employee who has had no 
previous experience in the industry and is appointed as 
such for a maximum period of three months. Following 
the satisfactory completion of three months service, or 
lesser period as agreed, the employee shall be paid in 
accordance with the wage rate specified for a Horticul- 
tural Employee Grade 1. 

"Horticultural Employee Grade 1" means an em- 
ployee whose duties include the potting, packing and 
setting out of plants, the handling of seedlings, the 
picking, processing and packing of flowers, the 
collecting and despatching of stock for orders, the 
general maintenance of a Nursery and advising and 
attending to customers as required. Duties may require 
the operation of tractors, hoes and similar mechanical 
plant. 

"Horticultural Employee Grade 2" means an em- 
ployee, other than a Qualified Horticultural Tradesper- 
son who is thoroughly conversant with nursery prac- 
tices and whose duties may require pruning, grafting, 
budding, layering and seed sowing in addition to any 
other duties the person may be required to perform 
(including advising and attending to customers). The 
person is required to have a minimum of 12 months 
experience as a Horticultural Employee Grade 1. 

"Horticultural Employee Grade 3" means an em- 
ployee other than a Qualified Horticultural Tradesper- 
son who is thoroughly conversant with nursery prac- 
tices and who is capable of performing all of the duties 
required of a Grade 1 and Grade 2 employee and has 
had a minimum of three years experience in the 
industry. 

"Horticultural Tradesperson Grade 1" means an 
employee who has successfully completed a recognised 
apprenticeship in a branch or branches of the Horticul- 
ture Trade and who produces proof satisfactory to the 
employer of such qualification or who has by other 
means achieved a standard of knowledge deemed by 
the employer as comparable thereto and is appointed 
in writing as such by the employer. 

"Horticultural Tradesperson Grade 2" means an 
employee who has satisfied the requirements for a 
Grade 1 Tradesperson and who has a minimum of three 
years post apprenticeship experience and demonstrated 
higher skills in a branch or branches of Horticulture 
relevant to the employer's business. 

"Horticultural Tradesperson (Advanced)" means an 
employee who has satisfied the requirements for a 
Grade 2 Tradesperson and who has completed post 
apprenticeship qualifications in horticultural sciences 
or management studies relevant to the employer's 
business, and who is appointed by the employer to such 
position. 

13. Clause 28.—Payment of Wages: Immediately follow- 
ing this clause insert new Clauses 29.—Effect of 38 Hour 
Week, 30.—Award Modernisation/Enterprise Agreements 
and 31.—^Training as follows: 

29.—Effect of 38 Hour Week. 
(1) Termination: 

(a) An employee subject to the provisions of 
subclause (l)(ii) of Clause 10.—Hours of this 
award who has not taken any Accrued Day(s) 
Off accumulated during a work cycle in 
which employment is terminated, shall be 
paid the total of hours accumulated towards 
the Accrued Day(s) Off for which payment 
has not already been made. 

(b) An employee who has taken any Accrued 
Day(s) Off during a work cycle in which 
employment is terminated shall have the 
wages due on termination reduced by the 
total hours for which payment has already 
been made but for which the employee had 
no entitlement toward those Accrued Day(s) 
Off. 

(2) Workers' Compensation: 
(a) 20 Day Work Cycle 

(i) Where an employee is on workers' 
compensation for periods for less than 
one complete 20 days work cycle, such 
employee will accrue towards and be 
paid for the succeeding Accrued Day 
Off following such absence. 

(ii) An employee will not accrue Accrued 
Day(s) Off for periods of workers' 
compensation where such period of 
leave exceeds one or more complete 20 
days work cycle. 

(iii) Where an employee is on workers' 
compensation for less than one com- 
plete 20 day work cycle and an Accrued 
Day Off falls within the period, the 
employee will not be re-rostered for an 
additional Accrued Day Off. 

(b) 12 Months' Work Cycle 
(i) Where an employee is on workers' 

compensation for periods for less than 
a total of 20 consecutive work days in 
a work cycle such employee will accrue 
towards and be paid for the succeeding 
Accrued Day(s) Off following such 
leave. 

(ii) Where an employee is on workers' 
compensation for period greater than a 
total 20 consecutive days in a work 
cycle such employee will have the 
period of workers' compensation added 
to the work cycle. 

(iii) Where an employee is on workers' 
compensation for greater than 20 con- 
secutive work days and an Accrued Day 
Off as prescribed in subclause (1) of 
Clause 10.—Hours of this award falls 
within the period the employee shall be 
re-rostered for another Accrued Day Off 
on completion of the 20 day work cycle 
following such absence. 

(3) Leave Without Pay: 
An employee who is absent on any form of leave 

without pay shall not accumulate an entitlement to an 
Accrued Day Off for the period of such leave nor will 
the employee be entitled to an Accrued Day Off whilst 
on leave without pay. 

(4) Pay Out of Entitlements: 
An employee whose hours are worked in accordance 

with subclause (l)(ii) of Clause 10.—Hours of this 
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award and who, after 12 months employment, is to take 
the full four consecutive weeks annual leave prescribed 
by Clause 15.—Holidays and Annual Leave of this 
award may by mutual written agreement, be paid at the 
time of taking such annual leave, for any Accrued 
Day(s) Off then standing to the credit of that employee. 
Such payment will be in full discharge of any liability 
on the employer arising pursuant to Clause 10.—Hours 
of this award. An employee shall not otherwise be paid 
for Accrued Day(s) Off without actually taking them 
as days off. 

30.—Award Modernisation/Enterprise Agreements. 
(1) The parties are committed to modernising the 

terms of the award so that it provides for more flexible 
working arrangements, improves the quality of work- 
ing life, enhances skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the new award 
structure the union is prepared to discuss all matters 
raised by the employers for increased flexibility. As 
such any discussion with that union must be premised 
on the understanding that: 

(a) The majority of employees at each enterprise 
must genuinely agree; 

(b) No employee will suffer a reduction in 
earnings in respect of their ordinary hours of 
work; 

(c) The union must be party to the agreement; 
(d) The union will not unreasonably oppose any 

agreement; and 
(e) Agreements will be ratified by The Western 

Australian Industrial Relations Commission. 
(3) Should an agreement be reached pursuant to this 

clause at a particular enterprise and that agreement 
requires award variation, the parties will not oppose 
that award variation for that particular provision for 
that particular enterprise. 

(4) The parties agree that under this heading any 
award matter can be raised for discussion. 

(5) Employees within each grade are to perform a 
wider range of duties including work which is 
incidental or peripheral to their main tasks or functions. 

31.—^Training. 
(1) The parties to this award recognise that in order 

to increase the efficiency, productivity and competi- 
tiveness of industry, a greater commitment to training 
and skill development is required. Accordingly, the 
parties commit themselves to: 

(a) Developing a more highly skilled and flexi- 
ble workforce; 

(b) Providing employees with career opportuni- 
ties through appropriate training to acquire 
additional skills; and 

(c) Removing barriers to the utilisation of skills 
required. 

(2) After the insertion of the new classification 
structure the employer shall review the existing 
training programme consistent with: 

(a) The current and future skill needs of the 
enterprise or industry; 

(b) the size, structure and nature of the opera- 
tions of the enterprise; 

(c) the need to develop vocational skills relevant 
to the enterprise or industry through courses 
conducted on-the-job or by accredited insti- 
tutions and providers. 

(3) (a) Where, arising from the training programme 
developed in accordance with subclause (1) hereof, the 
employer determines that an employee should under- 
take additional training, that training may be under- 
taken either on or off-the-job. Provided that if the 

training is undertaken during ordinary working hours 
the employee concerned shall not suffer any loss of 
ordinary pay. 

(b) Any costs associated with standard fees for 
prescribed courses and prescribed textbooks (excluding 
those textbooks which are available in the employers 
technical library) incurred in connection with the 
undertaking of training shall be reimbursed by the 
employer upon production of evidence of such expen- 
diture. Provided that reimbursement shall also be on 
annual basis subject to the presentation of reports of 
satisfactory progress. Provided further that where an 
employer reimburses an employee for the cost of 
textbooks, those textbooks shall be retained in the 
employer's technical library. 

B This Order shall take effect from the first pay period 
on or after 17 August, 1993. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 1987 

No. A 20 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hamersley Iron Pty Limited 
and 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and Others. 

No. 1220 of 1993. 

Iron Ore Production and Processing (Hamersley Iron Pty 
Limited) Award 1987. 

COMMISSIONER G.L. FIELDING. 
29 September 1993. 

Reasons for Decision (extempore). 
THE COMMISSIONER: This is an application to amend 
the Iron Ore Production and Processing (Hamersley Iron Pty 
Limited) Award 1987, effectively to increase the district 
allowance and to make amendments consequential upon that 
increase. The increase follows a decision of the Commission 
in Court Session to increase by General Order location 
allowances for various towns in the remoter parts of the 
State (see: Hon. Minister for Labour Relations v. Trades and 
Labor Council of Western Australia and Others (1993) 73 
WA1G 1989). 

As is traditional for this Award, the average of the new 
figures for Dampier, Karratha, Paraburdoo and Tom Price, 
have been used as the basis for the new district allowance 
in the Award. An average of the new figures for those towns 
produces a figure of $38.75 per week which is to be reflected 
in the Award in place of the existing allowance of $38.45. 
That produces a daily district allowance of $7.75. 

The Respondent unions have agreed to the proposed 
amendments and the parties are ad idem that the amend- 
ments should take effect on and from 1 July last. 

In the circumstances I see no reason why an order should 
not issue in terms of the Schedule B to the Notice of 
Application, except that the service pay component in the 
Schedule should be the service pay component currently 
reflected at page 182 of the company's print of the Award 
and there will be a consequential adjustment to the various 
totals. 

Appearances: Mr A.N. Cameron on behalf of the 
Applicant. 

Mr M. Llewellyn on behalf of The Australian Workers' 
Union, W.A. Branch, Industrial Union of Workers and the 
Metals and Engineering Workers' Union—Western Austra- 
lia. 



Mr D. McLane on behalf of the Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers' Union 
of Australia—Western Australian Branch. 

Mr O. Wood on behalf of the Australian Electrical, 
Electronics, Foundry & Engineering Union, Western Aus- 
tralian Branch. 

conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987 be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from the 1st day 
of July 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hamersley Iron Pty Limited 
and 

The Australian Workers' Union, W.A. Branch, Industrial 
Union of Workers and Others. 

No. 1220 of 1993. 
Iron Ore Production and Processing (Hamersley Iron Pty 

Limited) Award 1987. 
COMMISSIONER G.L. FIELDING. 

29 September 1993. 
Order. 

HAVING heard Mr A.N. Cameron on behalf of the 
Applicant and Mr M. Llewellyn on behalf of The Australian 
Workers' Union, W.A. Branch, Industrial Union of Workers 
and the Metals and Engineering Workers' Union—Western 
Australia, Mr D. McLane on behalf of the Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers' 
Union of Australia—Western Australian Branch and Mr O. 
Wood on behalf of the Australian Electrical, Electronics, 
Foundry & Engineering Union, Western Australian Branch, 
and by consent, the Commission, pursuant to the powers 

Schedule. 
1. Clause 7.—Classification and Wage Rate in Division 

1—Part 2: Delete paragraph (b) of subclause (4) of this 
clause and insert the following in lieu thereof: 

(b) Flat Rate Allowance: 
As based on the prescribed district allowance 

and service payments— 
District + 

$ 
Service = 

$ 
Total 

$ 
Less than 1 year 7.75 

«■? 
4.71 12.46 

1-2 years 7.75 10.25 18.00 
2-3 years 7.75 13.56 21.31 
3-4 years 7.75 14.40 22.15 
4-5 years 7.75 15.76 23.51 
5-6 years 7.75 17.20 24.95 
6-7 years 7.75 18.00 25.75 
More than 7 years 7.75 18.84 26.59 

2. Clause 3.—District Allowance and Accommodation 
and Other Charges in Division 2—Part 1: Delete paragraph 
(a) of subclause (2) of this clause and insert the following 
in lieu thereof: 

(2) (a) Each employee employed by the company 
under this award shall be paid, in addition to 
any other entitlement, a district allowance at 
the rate of $38.75 per week. 

3. Schedule No. 1—Memorandum of Agreement (Employee Superannuation): Immediately following paragraph (4) of 
subclause 3. of this Schedule delete the table of figures headed "COMPANY CONTRIBUTION AS 3% OF BASE WAGE 
DISTRICT ALLOWANCE PLUS INDIVIDUAL SERVICE PAY" from this Schedule and insert the following in lieu thereof: 

COMPANY CONTRIBUTION AS 3% OF BASE WAGE DISTRICT ALLOWANCE PLUS 
INDIVIDUAL SERVICE PAY 

0-3 3-6 6-12 12-18 18-24 2-3 3-4 4-5 5-6 6-7 +7 
District Base Months Months Months Months Months Years Years Years Years Years Years 

Allowance Wage 
$ 

Total $ $ $ $ $ $ $ $ $ $ $ 
$ $ 0.00 27.90 33.10 48.40 54.10 67.80 72.00 78.80 86.00 90.00 94.20 

5 405.90 444.65 13.34 14.18 14.33 14.79 14.96 15.37 15.50 15.70 15.92 16.04 16.17 
5 413.60 452.35 13.57 14.41 14.56 15.02 15.19 15.60 15.73 15.93 16.15 16.27 16.40 
5 420.20 458.95 13.77 14.61 14.76 15.22 15.39 15.80 15.93 16.13 16.35 16.47 16.59 
5 432.30 471.05 14.13 14.97 15.12 15.58 15.75 16.17 16.29 16.50 16.71 16.83 16.96 
5 443.30 482.05 14.46 15.30 15.45 15.91 16.08 16.50 16.62 16.83 17.04 17.16 17.29 
5 454.40 493.15 14.79 15.63 15.79 16.25 16.42 16.83 16.95 17.16 17.37 17.49 17.62 
5 466.50 505.25 15.16 15.99 16.15 16.61 16.78 17.19 17.32 17.52 17.74 17.86 17.98 
5 477.50 516.25 15.49 16.32 16.48 16.94 17.11 17.52 17.65 17.85 18.07 18.19 18.31 
5 497.20 535.95 16.08 16.92 17.07 17.53 17.70 18.11 18.24 18.44 18.66 18.78 18.90 
5 519.30 558.05 16.74 17.58 17.73 18.19 18.36 18.78 18.90 19.11 19.32 19.44 19.57 
5 522.10 560.85 16.83 17.66 17.82 18.28 18.45 18.86 18.99 19.19 19.41 19.53 19.65 
5 546.90 585.65 17.57 18.41 18.56 19.02 19.19 19.60 19.73 19.93 20.15 20.27 20.40 
5 571.80 610.55 18.32 19.15 19.31 19.77 19.94 20.35 20.48 20.68 20.90 21.02 21.14 
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LAUNDRY WORKERS' AWARD 1981 
No. A 29 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

Alsco Linen Service Pty Ltd and Others. 
No. 170 of 1991. 

Laundry Workers' Award, 1981. 
No. A 29 of 1981. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
10 September 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Ms C. Fitz Gibbon on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Laundry Workers' Award, 1981 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 3rd day 
of September, 1993. 

(Sgd.) G.G. HALLIWELL, 
fL.S.l Senior Commissioner. 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Monumental Masonry Industry Award 1989 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 6th day of October 1993. 

(Sgd.) A.R. BEECH, 
[L.S.I Commissioner. 

Schedule. 
1. Clauseab 7.—Wages: Delete the amount of $16.70 in 

paragraph (6)(a) of this clause and insert in lieu the amount 
of $17.00. 

2. Clause 14.—Overtime: Delete paragraph (4)(a) of this 
clause and insert in lieu the following: 

(4) (a) Subject to the provisions of paragraph (b) of 
this subclause, an employee required to work 
overtime for more than two hours shall be 
supplied with a meal by the employer or be 
paid $7.30 for a meal and if owing to the 
amount of overtime worked, a second and 
subsequent meal is required the employee 
shall be supplied with each such meal by the 
employer or be paid $5.00 for each meal so 
required. 

Schedule. 
Clause 7.—Wages: Delete subclause (1) of this clause and 

insert in lieu thereof the following: 
(1) Adult Employees 

Classification Rate Relativity to 
Trades- 

Laundry Employee— 
Grade 1 

Laundry Employee— 
Grade 2 

Laundry Employee— 
Grade 3 

Laundry Employee— 
Grade 4 

$328.40 80% 

$338.90 85% 

$356.20 91% 

$364.50 95% 

MONUMENTAL MASONRY INDUSTRY AWARD 
1989 

No. A 36 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
& Woodworkers Union of Australia,—Western Australian 

Branch 
and 

Bellevue Monumental Works Pty Ltd and Others. 
No. 1234 of 1993. 

Monumental Masonry Industry Award 1989 
No. A 36 of 1987. 

COMMISSIONER A.R. BEECH. 
6 October 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr M. Jensen on behalf of the Respondents, and by consent. 

NURSES' (INDEPENDENT SCHOOLS) AWARD 
No. 21B of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Nursing Federation Industrial Union of 
Workers, Perth 

Christ Church Grammar School and Others. 
No. 1113 of 1992. 

Nurses' (Independent Schools) Award 
No. 21B of 1962. 

CHIEF COMMISSIONER W.S. COLEMAN. 
10 September 1993. 

HAVING heard Ms J. Quinlivan on behalf of the Applicant, 
Mr R. Gifford on behalf of St. Mary's Anglican Girls School 
and Mr M. O'Connor on behalf of the Respondents with 
whom warrants have been filed; 

And the Commission being informed that the adjustments 
to wage rates include the Structural Efficiency increase 
pursuant to the State Wage Principles (1992) 72 WAIG 191 
at 201 and the second and third stage adjustments under 
professional rates movements which commenced in this 
award in 1990 (1990) 70 WAIG 1860; 

And being informed that the process of structural review 
is continuing then the Commission being satisfied that the 
wage adjustments and variation to allowances are consistent 
with the State Wage Principles (op cit) and by consent; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Nurses' (Independent Schools) Award be 
varied in accordance with the following Schedule and 
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that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 10th 
day of September, 1993, 

(Sgd.) W.S. COLEMAN, 
[L.S,] Chief Commissioner. 

Schedule. 
1. Clause 7.—Wages: Delete subclause (1) of this clause 

and insert thereof the following: 
(1) The minimum rate of wages payable to employees 

covered by this award shall be as follows: 
Operative on and from 

10.9.93 
$ Per Week 

1st Year 471.60 
2nd Year 495.10 
3rd Year 518.70 
4th Year 542.30 
5 th Year 565.90 
6th Year 589.50 
7 th Year 613.00 
8 th Year 636.60 

2. Clause 13.—Board and Lodging: Delete subclauses (1) 
and (2) of this clause and insert the following: 

(1) The charge for full board and lodging provided to 
an employee by the employer shall be $9.20 per 
night. 

(2) Where the employer provides meals only to an 
employee the following charges shall apply— 

Lunch and Dinner $3.60 
Breakfast $2.05 

RETAIL PHARMACISTS' AWARD, 1966 
No. 23 of 1965. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 308 of 1979. 
BETWEEN: 

THE SALARIED PHARMACISTS ASSOCIATION 
WESTERN AUSTRALIAN UNION OF WORKERS 

Applicant 
and 

PERTH UNITED FRIENDLY SOCIETIES AND OTHERS 
Respondents. 

HAVING heard Mr N.J. Millar on behalf of the applicant 
and Mr J.M. Stockden on behalf of the respondents, and by 
consent, I, the undersigned, Commissioner of The Western 
Australian Industrial Commission, in pursuance of an 
allocation to me under section 54 of the Industrial 
Arbitration Act 1912-1977, and in pursuance of the powers 
contained in section 92 of the said Act, and all other powers 
therein enabling me, do hereby order and declare— 

That the Retail Pharmacists Award No. 23 of 1965 
as amended and consolidated, be and the same is 
hereby further amended in accordance with the 
following schedule and that such amendments shall 
take effect as from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 12th day of October, 1979. 
(Sgd.) G.A. JOHNSON, 

[L.S.] Commissioner. 

INDUSTRIAL COMMISSION. 
BETWEEN 

THE SALARIED PHARMACISTS ASSOCIATION 
WESTERN AUSTRALIAN UNION OF WORKERS 

Applicant. 
and 

PERTH UNITED FRIENDLY SOCIETIES 
AND OTHERS. 

Respondents. 

Schedule. 
1. CLAUSE 12—LUNCH HOUR SUPERVISION— 

delete subclause (1) of this Clause and insert in lieu thereof: 
12. Meal Hour Supervision. 

(1) Notwithstanding anything else contained in this 
award where a worker is required to work during 
his meal break for the purpose of exercising 
supervision pursuant to the Pharmacy Act 1964, 
additional payment shall be made at the rate of 
$3.00 per meal break. 

(2) Where a worker is required by his employer to 
dispense prescriptions during his lunch break the 
time so involved shall be counted and paid as time 
worked. 

2. CLAUSE 15—SICK LEAVE—delete this clause and 
insert in lieu thereof: 

15—Sick Leave. 
(1) (a) A worker who is unable to attend or remain 

at his place of employment during the 
ordinary hours of work by reason of personal 
ill health or injury shall be entitled to 
payment during such absence in accord with 
the following provisions. 

(b) Entitlement to payment shall accrue at the 
rate of one sixth of a week for each 
completed month of service with the em- 
ployer. 

(c) If in the first or successive years of service 
with the employer a worker is absent on the 
ground of personal ill health or injury for a 
period longer than his entitlement to paid 
sick leave, payment may be adjusted at the 
end of that year of service, or at the time the 
worker's services terminate. If before the end 
of that year of service, to the extent that the 
worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year 
to year and subject to this clause may be claimed 
by the worker if the absence by reason of personal 
ill health or injury exceeds the period for which 
entitlement has accrued during the year at the time 
of the absence. Provided that a worker shall not 
be entitled to claim payment for any period 
exceeding ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury 
and the estimated duration of the absence. 
Provided that such advice, other than in extra- 
ordinary circumstances shall be given to the 
employer within 24 hours of the commencement 
of the absence. 

(4) The provisions of this clause do not apply to a 
worker who fails to produce a certificate from a 
medical practitioner dated at the time of the 
absence or who faUs to supply such other proof of 
the illness or injury as the employer may 
reasonably require provided that the worker shall 
not be required to produce a certificate from a 
medical practitioner with respect to absence of 
two days or less unless after two such absences in 
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any year of service the employer requests that the 
next and subsequent absences in that year if any, 
shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to a 
worker who suffers personal ill health or 
injury during the time when he is absent on 
annual leave and a worker may apply for and 
the employer shall grant paid sick leave in 
place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then 
only if the worker was confined to his place 
of residence or a hospital as a result of his 
personal ill health or injury for a period of 
seven consecutive days or more and he 
produces a certificate from a registered 
medical practitioner that he was so confined. 
Provided that the provisions of this paragraph 
do not relieve the worker of the obligation to 
advise the employer in accordance with 
subclause (3) of this clause if he is unable to 
attend for work on the working day next 
following his annual leave. 

(c) Replacement of paid annual leave by paid 
sick leave shall not exceed the period of paid 
sick leave to which the worker was entitled 
at the time he proceeded on annual leave and 
shall not be made with respect to fractions of 
a day. 

(d) Where paid sick leave has been granted by 
the employer in accordance with paragraphs 
(a), (b) and (c) of this subclause, that portion 
of the annual leave equivalent to the paid sick 
leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be 
taken at another time mutually agreed to by 
the employer and the worker or, failing 
agreement, shall be added to the worker's 
next period of annual leave or, if termination 
occurs before then, be paid for in accordance 
with the provisions of Clause 14—Annual 
Leave. 

(e) Payment for replaced annual leave shall be 
at the rate of wage applicable at the time the 
leave is subsequently taken provided that the 
annual leave loading prescribed in Clause 
14—Annual Leave shall be deemed to have 
been paid with respect to the replaced annual 
leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has 
been deemed continuous in accordance with 
subclause (3) of clause (2) of the Long Service 
Leave provisions published in volume 59 of the 
Western Australian Industrial Gazette at pages 
1 -6, the paid sick leave standing to the credit of 
the worker at the date of transmission from service 
with the transmittor shall stand to the credit of the 
worker at the commencement of service with the 
transmittee and may be claimed in accordance 
with the provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to workers who are entitled 
to payment under the Workers' Compensation Act 
nor to workers whose injury or illness is the result 
of the worker's own misconduct. 

(8) The provisions of this clause do not apply to 
casual workers. 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA WAGES AND CONDITIONS AWARD 

No. A 1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry & Engineering 
Union (Western Australian Branch) and Metals and 

Engineering Workers' Union—Western Australian Branch 

State Energy Commission of Western Australia. 

No. 1708 of 1990. 

State Energy Commission of Western Australia Wages and 
Conditions Award 1988 

No. A 1 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

29 September 1993. 

HAVING heard Ms M. Robinson on behalf of the 
Applicants and Mr S. Bibby on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the State Energy Commission of Western 
Australia Wages and Conditions Award 1988 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 7th day 
of February, 1993. 

(Sgd.) G.G. HALLIWELL, 
fL.S.l Senior Commissioner. 

Schedule. 

Clause 30.—Wages: Delete subclause (3) of this clause 
and insert in lieu thereof the following: 

(3) Apprentices— 

(a) The weekly wage rate for apprentices other 
than Instrument/Electrical Fitting appren- 
tices shall be the appropriate percentage 
listed hereunder of the tradesperson's rate 
specified in Wage Group B— 
Five Year Term % 
First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 
Four Year Term 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 
Three and a Half Year Term 
First Six months 42 
Next year 55 
Following year 75 
Final year 88 
Three Year Term 
First year 55 
Second year 75 
Third year 88 
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(b) The weekly wage rate for Instrument/Electri- 
cal Fitting apprentices shall be the appropri- 
ate percentage listed hereunder of the trade- 
sperson's rate specified in Wage Group B— 
Four Year Term 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 96 

TELFER GOLD MINE (PRODUCTION AND 
MAINTENANCE EMPLOYEES') AWARD 1987 

No. A 9 of 1987 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Newcrest Mining Limited 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA WAGES AND CONDITIONS AWARD 

1988 
No. A 1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State Energy Commission of Western Australia 
and 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch and Others. 

No. 1077 of 1993. 
State Energy Commission of Western Australia Wages and 

Conditions Award 1988 
No. A 1 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29 September 1993. 

Order. 
HAVING heard Mr M. Rigby appearing with Mr N. Fry on 
behalf of the Applicant and Ms M. Robinson on behalf of 
the Respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the State Energy Commission of Western 
Australia Wages and Conditions Award 1988 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 3rd day 
of October, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 29.—Special Rates and Provisions: Delete sub- 

clause (5) of this clause and insert in lieu thereof the 
following: 

(5) First Aid Allowance 
An employee holding a Workplace First Aid 

Certificate, or an Occupational First Aid Certifi- 
cate from either the Australian Red Cross Society 
or the St. John Ambulance Association, or a First 
Aid At Work Certificate of the St. John Ambu- 
lance Association or any equivalent or higher 
qualification, appointed by SECWA to perform 
first aid duties, shall be paid $6.20 per week in 
addition to his/her ordinary wage rate. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia, Western Australian 

Branch. 

No. 964 of 1993. 

Telfer Gold Mine (Production and Maintenance 
Employees') Award 1987 

No. A 9 of 1987. 

COMMISSIONER J.F. GREGOR. 

27 September 1993. 
Order. 

HAVING heard Mr B. Williams on behalf of the Applicant 
and Mr R. Keegan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Telfer Gold Mine (Production and Mainte- 
nance Employees') Award 1987 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 31st day 
of August 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 6.—Wages: Delete paragraph (k) of subclausc 
(1) of this clause and insert in lieu thereof the following: 

(k) Crane Driver $ 
(i) Level 1—Lifting capacity up to 

and including 15 tonnes 389.50 
(ii) Level 2—Lifting capacity over 

15 tonnes and up to but not 
including 50 tonnes 394.60 

(iii) Level 3—Lifting capacity over 
50 tonnes and up to 120 tonnes 404.90 

(iv) Level 4—Lifting Capacity over 
50 tonnes and up to 120 tonnes 
and has passed the Skills and 
Applications Techniques as in 
documentation recorded in Com- 
missions file No. 964 of 1993 417.20 

13334—3 
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TELFER GOLD MINE (PRODUCTION AND 
MAINTENANCE EMPLOYEES') AWARD 1977 

No. A 9 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Newcrest Mining Limited 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

No. 963 of 1993. 

Telfer Gold Mine (Production and Maintenance 
Employees') Award 1987 

No. A 9 of 1987. 

COMMISSIONER J.F. GREGOR. 
27 September 1993. 

Order. 

HAVING heard Mr B. Williams on behalf of the Applicant 
and Ms M. Robinson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Telfer Gold Mine (Production and Mainte- 
nance Employees') Award 1987 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 31st day 
of August 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 28.—Definitions: Delete subclauses (10), (11), 
(12) and (13) of this clause and insert in lieu thereof the 
following: 

(10) "Electrical Tradesperson—Level 1" shall mean 
an employee who is employed as an Electrical 
Tradesperson who is capable of performing all 
work covered in the relevant current W.A. Trades 
syllabus for the trade and does perform all the 
work that is required of him/her within that trade. 

(11) "Electrical Tradesperson—Level 2" shall mean 
an Electrical Tradesperson Level 1 who in 
addition has completed the relevant training 
outlined in the documentation presented to the 
Commission on 31 August 1993 and as recorded 
in the Commission's file No. 963 of 1993. 

(12) "Electrical Tradesperson—Level 3" shall mean 
an Electrical Tradesperson Level 2 who has 
completed the relevant training outlined in the 
documentation presented to the Commission on 
31 August 1993 and as recorded in the Commis- 
sion's file No. 963 of 1993. 

(13) "Electrical Tradesperson—Level 4" shall mean 
an Electrical Tradesperson Level 3 who has 
completed the relevant training outlined in the 
documentation presented to the Commission on 
31 August 1993 and as recorded in the Commis- 
sion's file No. 963 of 1993. 

TIMBER WORKERS AWARD 
No. 36 of 1950. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing & Allied Industries 
Industrial Union of Workers, W.A. 

and 
Bunnings Limited and Others. 

No. 971B of 1992 and No. 768 of 1993. 

Timber Workers Award No. 36 of 1950. 

COMMISSIONER A.R. BEECH. 
6 October 1993. 

Order. 
HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Timber Workers Award No. 36 of 1950 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the first pay 
period on or after the 24th day of September 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] .Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Definitions 
5. Contract of Service 
6. Probation 
7. Breakdowns 
8. Copy of Award 
9. Junior Employees 

10. Apprentices 
11. Holidays and Annual Leave 
12. Absence through Sickness 
13. Compassionate Leave 
14. Hours of Work 
15. Meal Breaks and Rest Periods 
16. Overtime 
17. Meal Money 
18. Shift Work 
19. Payment of Wages 
20. Record 
21. Right of Entry 
22. No Reduction 
23. Long Service Leave 
24. Tools to be Supplied 
25. Bush Employees 
26. Rents for Houses and Huts 
27. Sleeping Accommodation 
28. First Aid 
29. Notice Board 
30. Classification of Benches 
31. Sawyer to have Puller-Out 
32. Piecework 
33. Measuring Logs 
34. Out of Hours Watching Duties 
35. Special Rates and Conditions 
36. Board of Reference 
37. Maternity Leave • 
38. Airconditioning 
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39. Part Time Work 
40. Under-Rate Employees 
41. Dispute Settlement 
42. Traineeships 
43. Lower Grade Work 
44. Higher Grade Work 
45. Superannuation 
46. Enterprise Agreements 
47. Travelling 
48. Motor Allowance 
49. Redundancy 

49A. Notification of Change 
50. Consultative Mechanism 
51. Work Flexibility 
52. Rates of Pay 

Schedule 1—Parties to the Award 
Schedule 2—Schedule of Respondents 

2. Clause 4.—Definitions: Delete subclause (14) of this 
clause and insert in lieu the following: 

(14) (i) "Saw Doctor" means a tradesperson em- 
ployed in the hammering, grinding, re- 
tooling and tensioning of saws. 

(ii) "Specialist Saw Doctor" means an em- 
ployee who may be required to manufacture 
from blank ribbon steel band saws of varying 
widths and who punches teeth, grinds teeth, 
swages and sets, hard tips teeth, tensions and 
levels circular saws, grinds, sharpens and sets 
circular saws, maintains chain saw chains, 
hand saws and who when required, is 
responsible for the training of other employ- 
ees. 

3. Clause 4.—Definitions: Immediately following sub- 
clause (21) "Stacker" insert new subclauses (22) "Kiln 
Controller" and (23) "Specialist Millwright" as follows: 

(22) "Kiln Controller" means an employee who has 
had three years' experience in kiln drying and who 
has successfully completed the CSIRO course of 
kiln drying of timber and who supervises and 
carries out the whole of the work involved in the 
kiln seasoning of timber including the preparation 
of dry schedules and re-calculation of moisture 
content. 

(23) "Specialist Millwright" means an employee who 
installs, repairs and maintains complex machinery 
and equipment which utilises hydraulic or pneu- 
matic principles and who in the course of such 
work is required to read and understand hydraulic 
and pneumatic circuitry which controls fluid 
power systems. 

4. Clause 9.—Junior Employees: Delete this clause and 
insert in lieu the following: 

9.—Junior Employees. 

5. Clause 20.—Time and Wages Record: Delete this 
clause and insert in lieu the following: 

20.—Record. 
(1) The employer shall keep a time and wages record 

wherein shall be entered:— 
(a) The name and address of each employee; 
(b) The date of birth of junior employees; 
(c) The nature and place of his/her employment; 
(d) The time he/she commences and finishes 

work each day; 
(e) The total hours worked each day and each 

week; 
(f) The wages (and overtime if any) received 

therefore. 
(2) Each employer shall keep an accurate record of all 

contributions made to an approved superannuation 
fund as provided by Clause 45.—Superannuation. 

(3) The record shall be open for inspection by a duly 
accredited official of die union during the ordinary 
office hours, at the employer's office or other 
convenient place or time and he/she shall be 
allowed to take extracts therefrom. 

(4) Any system of automatic recording by means of 
machine shall be deemed a compliance with this 
clause, to the extent of the information recorded. 

6. Clause 28.—First Aid Equipment: Delete this clause 
and insert in lieu the following: 

28.—First Aid. 
(1) An employer shall endeavour to have at least one 

employee trained to render first aid in attendance 
when work is performed at any establishment or 
location. 

(2) In each workshop, and at other places where 
employees are regularly employed, the employer 
shall provide and continuously maintain an effi- 
cient first aid outfit at a place or places reasonably 
accessible to all employees. 

(3) An employee who has been trained to render first 
aid and who is the current holder of appropriate 
first aid qualifications such as a certificate from 
the St John Ambulance or similar body shall be 
paid a weekly allowance of $6.35 if he/she is 
appointed by his/her employer to perform first aid 
duty. 

7. Clause 35.—Special Rates and Conditions: Delete 
paragraph (f) of subclause (3) of this clause and renumber 
paragraphs (g) and (h) as (f) and (g) respectively. 

8. Clause 49.—Redundancy: Immediately following this 
clause insert a new clause 49A.—Notification of Change as 
follows: 

49A.—Notification of Change. 
(1) Employer's Duty to Notify 

(a) Where an employer has made a definite 
decision to introduce major changes in 
production, programme, organisation, struc- 
ture or technology that are likely to have 
"significant effects" on employees, the 
employer shall notify the employees who 
may be affected by the proposed changes and 
their union. 

(1) Persons under the age of nineteen years of age 
may be employed as junior employees to perform 
any duty other than the duties ordinarily per- 
formed by an apprentice in the course of training 
or by a person who has successfully completed the 
recognised period of training necessary to obtain 
a certificate of trade studies. 

(2) A junior employee when employed in any 
classification doing work other than that covered 
by Timber Industry Employee—Group 1 as 
provided by Clause 52.—Rates of Pay subpara- 
graph (l)(b)(i) of this award shall be paid the 
difference between the adult base rate for Group 
1 and the adult base rate for the classification of 
the work being performed in addition to the rate 
shown in clause 52.—Rates of Pay subclause (5) 
Junior Employees of this award. 

(b) "Significant effects" include termination of 
employment, major changes in the composi- 
tion, operation or size of the employer's 
workforce or in the skills required; the 
elimination or diminution of job opportuni- 
ties, promotion opportunities or job tenure; 
the alteration of hours of work; the need for 
retraining or transfer of employees to other 
work or locations and the restructuring of 
jobs. Provided that where the award makes 
provision for alteration of any of the matters 
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referred to herein an alteration shall be 
deemed not to have "significant effects". 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the employ- 

ees affected and their union, the introduction 
of the changes referred to in subclause (1) of 
this clause among other things, the effects the 
changes are likely to have on employees, 
measures to avoid or minimise the adverse 
effects of such changes on employees and 
shall give prompt consideration to matters 
raised by the employees and/or their union in 
relation to the changes. 

(b) The discussion shall commence as soon as is 
practicable after a definite decision has been 
made by the employer to make any of the 
changes referred to in subclause (1) of this 
clause. 

(c) For the purpose of such discussion, the 
employer shall provide in writing to the 
employees concerned and their union, all 
relevant information about the changes in- 
cluding the nature of the changes proposed; 
the expected effects of the changes on 
employees and other matters likely to affect 
employees provided that any employer shall 
not be required to disclose confidential 
information the disclosure of which would be 
inimical to the employer's interests. 

9. Clause 52.—Rates of Pay: Delete this clause and insert 
in lieu the following: 

52.—Rates of Pay. 
(1) Classifications 

(a) (i) Upon engagement all employees shall 
be classified in the group in which they 
are engaged to work. 

(ii) An employee will only be classified into 
a higher group where that employee has 
been trained and has met the assessment 
and competence criteria established for 
the higher group and a vacancy exists. 
Such reclassification will only be made 
where the employee is trained and 
capable of performing the relevant du- 
ties of the higher group to the required 
standard. The grouping of employees is 
provisional on the employee remaining 
willing and able to perform the duties 
required in the group in which he/she is 
classified. 

(iii) (aa) The assessment of employees will 
be carried out by an employee 
nominated by the Works Manager 
who will normally be a supervisor 
but may be an employee suitably 
qualified in that trade or calling. 

(bb) At the employee's request re-ex- 
amination will be carried out by a 
panel consisting of the supervisor, 
the employee's representative and 
a suitably qualified employee of 
the employee's choice with knowl- 
edge of the area of work and the 
Manager or the Manager's dele- 
gate. 

(cc) Should the re-examiners reach a 
tied decision, then this matter may 
be referred to a Board of Reference 
for determination. 

(iv) An employee classified to a higher 
group will have his/her performance 
subject to review and the employer may, 
should the employee's performance be 

unsatisfactory, revert the employee's 
classification to the previous level. 

(v) At the employee's request, the demotion 
will be re-examined by a panel consist- 
ing of the Supervisor, the employee's 
representative, a suitably qualified em- 
ployee of the employee's choice with 
knowledge of the area of work and the 
Manager or the Manager's delegate. 

(vi) Provided that no employee is to be 
prejudiced by acting or failing to act in 
a manner provided for in this paragraph 
(a). 

(b) Employees will be classified into groups as 
follows: 

(i) Timber Industry Employee—Group 1 

(Relativity to Group 5—78%) 

Timber Industry Group 1 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, maintenance and distribu- 
tion operations of the employer. The 
Timber Industry Group 1 employee may 
be required by the employer to perform 
any, but not necessarily all of the duties 
listed in subclause (2) hereof, and for 
training purposes, the duties of higher 
classifications of employees. After a 
period of three months the employer and 
employee shall review the employee's 
classification of work. 

(ii) Timber Industry Employee—Group 2 

(Relativity to Group 5—82%) 

Timber Industry Group 2 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, maintenance and distribu- 
tion operations of the employer. The 
Timber Industry Group 2 employee may 
be required by the employer to perform 
any, but not necessarily all of the duties 
listed in subclause (2) hereof. 

In addition, the Timber Industry 
Group 2 employee will perform those 
duties of a lower classification related 
to the duties listed in subclause (2) 
hereof, and for training purposes, the 
duties of higher classifications of em- 
ployees. 

(iii) Timber Industry Employee—Group 3 

(Relativity to Group 5—87.4%) 

Timber Industry Group 3 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, maintenance and distribu- 
tion operations of the employer. The 
Timber Industry Group 3 employee may 
be required by the employer to perform 
any, but not necessarily all of the duties 
of the positions listed in subclause (2) 
hereof. 

In addition, the Timber Industry 
Group 3 employee will perform those 
duties of a lower classification related 
to the duties listed in subclause (2) 
hereof, and for training purposes, the 
duties of higher classifications of em- 
ployees. 
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(iv) Timber Industry Employee—Group 4 
(Relativity to Group 5—92.4%) 

Timber Industry Group 4 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, maintenance and distribu- 
tion operations of the employer. The 
Timber Industry Group 4 employee may 
be required by the employer to perform 
any, but not necessarily all of the duties 
of the positions listed in subclause (2) 
hereof. 

In addition, the Timber Industry 
Group 4 employee will perform those 
duties of a lower classification related 
to the duties listed in subclause (2) 
hereof, and for training purposes, the 
duties of higher classifications of em- 
ployees. 

(v) Timber Industry Employee—Group 5 
Classification in this group shall be 

dependent upon an employee holding 
the appropriate trade qualifications or an 
employee qualified and/or engaged to 
perform any of the duties of a Timber 
Industry Group 5 Employee. 

The Timber Industry Group 5 em- 
ployee shall mean an employee classi- 
fied as such who is engaged on work in 
connection with or incidental to the 
production, and distribution operations 
of the employer. The Timber Industry 
Group 5 employee may be required by 
the employer to perform any, but not 
necessarily all of the duties of the 
positions listed in subclause (2) hereof. 

In addition, the Timber Industry 
Group 5 employee will perform those 
duties of a lower classification related 
to the duties listed in subclause (2) 
hereof, and for training purposes, the 
duties of higher classifications of em- 
ployees. 

(vi) Timber Industry Employee—Group 6 
(Relativity to Group 5—105%) 

Classification in this group shall be 
dependent upon an employee holding 
the appropriate advanced trade qualifi- 
cations or an employee qualified and/or 
engaged to perform any of the duties of 
a Timber Industry Group 6 employee. 

Timber Industry Group 6 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, and distribution operations 
of the employer. The Timber Industry 
Group 6 employee may be required by 
the employer to perform any, but not 
necessarily all of the duties of the 
positions listed in subclause (2) hereof. 

In addition, the Timber Industry 
Group 6 employee will perform those 
duties of a lower classification related 
to the duties listed in subclause (2) 
hereof, and for training purposes, die 
duties of higher classifications of em- 
ployees. 

(vii) Provided that a holder of a Certificate in 
Timber Tbchnology who is engaged in 
groups one to five shall be paid at one 
level higher than the level at which 
he/she would otherwise be paid. 

(2) Duties 
(a) Breaking Down Saws: 

(i) Sawyers planking out and/or 
flitching to size with fully 
mechanised unit 

(ii) Specialist scribe saw operator 
(iii) Sawyers other than (i) or (ii) 
(iv) Assistants including hookper- 

son other than item (v) 
(v) Hookperson who in addition 

operates chain or other power 
driven saw 

(vi) Log measurer 
(b) Benchmen: 

(i) No. 1 
(ii) No. 2 

(iii) No. 3 
(iv) No. 4 

(c) Stub Edger 
(d) Dockers—Log Sawmilling Sec- 

tion: 
(i) Responsible person at main 

docker 
(ii) Tallyperson at main docker 

(iii) Dockerperson at main docker 
(iv) Responsible person at No. 2 

Bench Docker 
(v) Tallyperson at No. 2 Bench 

Docker 
(vi) Dockerperson No. 2 Bench 

Docker 
(vii) Responsible person other 

dockers 
(viii) Tallyperson other dockers 

(is) Dockerperson other dockers 
For the purpose of this paragraph 
where the only timber fed to the 
No. 2 bench is from the No. 1 
bench and that timber is not equal 
in amount to that handled by the 
No. 1 bench then "No. 2 Bench 
Docker" shall be deemed to be 
"other docker". 

(e) Pullers-out and/or assistants on 
No. 1 Bench: 

(i) Single handed on dead or 
hand propelled roller 

(ii) Double handed as in (i) 
(iii) Friction Feed 

(f) Pullers-out and/or assistants on 
No. 2 and 3 Bench 

(g) Power driven cross sawyer other 
than docking saw 

(h) Mill or Yard Hand 
(i) Kiln Attendant 
(j) (i) Kiln Operator 

(ii) Kiln Controller 
(k) Rosser Head Debarker Operator (at 

sawmill) 
(1) (i) Saw Doctor 

(ii) Specialist Saw Doctor 
(m) Saw Filer or Sharpener 
(n) Stackers: 

(i) Block stacker of timber, ply- 
wood or veneer 

(ii) For seasoning by means of 
stripping or other recognised 
method 



(iii) Pulling off sleepers or sawn 
timber with a cross section 
greater than 25,000 square 
millimetres 

(iv) Pulling off sawn timber— 
other 

(o) Tallypcrson (other than Docker): 
(i) Responsible for making up 

orders 
(ii) Others 

(p) Watchperson 
(q) Dockerperson—Machining Sec- 

tion: 
(i) Computerised optimizer 

(ii) Who grades or selects timber 
for joinery or machining 

(iii) Other 
(r) Wood-Machining Section: 

(i) Shaper 
(ii) Flooring machinist—fast feed 

(iii) Fast feed sizer 
(iv) Grinder whose principal du- 

ties include grinding knives 
and cutters 

(v) Moulding Machinist or two, 
three or four-sided Planer: 
(aa) who is required to set up 

the machine 
(bb) who is not required to set 

up the machine 
(vi) Buzzer: 

(aa) who is required to do 
other than planing one 
face and squaring edge 
and who is required to 
set up his/her own ma- 
chine 

(bb) other 
(vii) Tenoner: 

(aa) who is required to set up 
his/her machine 

(bb) other 
(viii) Thicknesser: 

(aa) who is required to set up 
his/her own machine and 
grind his/her knives and 
cutters 

(bb) who is required to set up 
his/her own machine but 
not required to grind his/ 
her knives and cutters 

(ix) Chain Morticer/Morticer Fin- 
ger Jointer: 
(aa) required to set up his/her 

machine 
(bb) other 

(x) Grader and Feeder, Fastfeed 
or Mosaic Flooring Machine: 
(aa) who is required to set up 

his/her machine 
(bb) other 

(xi) Grader behind Fastfeed Floor- 
ing Machine 

(xii) Tailer-out Four-Sider Planner 
(xiii) Floor Sanding Machine 
(ivx) End Matcher: 

(aa) required to set up his/her 
own machine 

(bb) other 

(s) (i) Mill Waste Chipper Atten- 
dant 

(ii) Mill Waste Chipper Atten- 
dant who sets up and changes 
knives 

(t) Belt repairers whilst so engaged 
other than machinist or sawyer 
repairing his/her own belts 

(u) (i) Specialist Carpenter and/or 
Joiner 

(ii) Carpenters and/or Joiners 
(iii) Bush Carpenter 
(iv) Tradespersons Assistant 

(v) Fallen 
(i) Hardwood/Softwood Re- 

stricted Ticket 
(ii) Hardwood/Softwood Open 

Ticket 
(iii) Hardwood Open Ticket and 

more than one year's experi- 
ence 

(w) Sleeper loader or turner loading 
sleepers over 1.52 metres from 
truck level or lower 

(x) Boom Arm Loader Operator: 
(i) Trainee 

(ii) Appointed 
(y) Mill Cleaner 
(z) Mill Greaser 

(ab) (i) Millwright 
(ii) Specialist Millwright 

(ac) Timber Treatment Plant: 
(i) Pine Pole Debarking Machine 

Operator 
(ii) Pine Pole Debarking Machine 

Puller-out who is required to 
grade and tally logs and then 
only from such time as he/she 
is required to so act 

(iii) Pine Pole Treatment Plant 
Operator 

(iv) Tractor Driver (on rails) 
(ad) Sanitary Person 
(ae) Splicer 
(af) Spotters: 

(i) Circular Saw 
(ii) Vertical Saw 

(ag) Swamper (logging with loader/ 
tractor) 

(ah) Mechanised transfer operator 
(ai) Operator electrical overhead tra- 

verser 
(aj) (i) Driver of front end loader in 

bush 
(ii) Driver of front end loader in 

mill 
(ak) Crane or Fork Lift assistant 
(al) Chain Saw Operator (Bush): 

(i) Other than faller 
(ii) Engaged on salvage operation 

(am) Crawler Tractor Operators: 
(i) Up to and including Class 3 

without power operated at- 
tachments. Up to Class 2 with 
power operated attachments 

(ii) Class 4 and 5 without power 
operated attachments. Class 3 
and 4 with power operated 
attachments 



(iii) Above Class 5 without power 
operated attachments. Class 5 
and 6 with power operated 
attachments 

(iv) Above Class 6 with power 
operated attachments 

Note: Crawler Tractors are classi- 
fied in accordance with Australian 
Standard D4-1964 "classification 
of Crawler Tractor by weight" as 
follows— 
Class: 

1 Shipping weight (lbs) up to 3,000 
2 over 3 000 up to 6, 
3 over 6,000 up to 10,000 
4 over 10,000 up to 15,000 
5 over 15,000 up to 25,000 
6 over 25,000 up to 40,000 
7 over 40,000 up to 60,000 
8 over 60,000 up to 80,000 
9 over 80,000 

(an) Tractor using power operated at- 
tachments 3 

(ao) Power Grader Operators: 
(i) Under 50 net engine horse 

power 3 
(ii) Between 50 and 100 net en- 

gine horse-power 3 
(iii) Over 100 net engine horse- 

power 4 
(ap) Diamond Mill 

(i) Conveyor Operator (Wood- 
chip) 4 

(ii) Chipper on Feed Operator 5 
(iii) Rail Truck Loader Attendant 4 
(iv) Chip Screen Attendant 3 
(v) Chip Tester 3 

(vi) Debarker Operator (Wood- 
chip) 5 

(vii) Log Washer 2 
(viii) Pulpwood Cutter and/or Split- 

ter 2 
(ix) Splitting Machine, Log Oper- 

ator 3 
(x) Weighbridge Attendant 4 

(xi) Twin Saw Operator 5 
(xii) Grinder whose principal duty 

is grinding chipper knives 4 
(xiii) Security Train Unloader 4 

(aa) Small Log Line Operator 4 
(bb) Mobile Log Line Con- 

troller 6 
(aq) Trainee in all positions up to first 

3 months of employment 1 
(ar) Forwarder Driver 5 
(as) Harvester 5 
(at) Processor (Bell Logger) 5 
(au) Delimber 4 
(av) Skidder 5 
(aw) Truck Mechanic 5 

(3) Wages 
The minimum rate of wage, including supple- 

mentary payments, for employees covered by this 
award, excluding those employees provided for in 
subclause (4) hereof, shall be: 
(a) Timber Industry Employee: 

Group 1—$325.40 
Group 2—$342.10 
Group 3—$364.60 
Group 4—$385.50 
Group 5—$417.20 
Group 6—$438.10 

(b) Any increase payable under the Minimum 
Rates Adjustment Principle shall be reduced 
by the amount of any payment being made 
to that employee in addition to the provision 
of this subclause, whether such payment is 
being made by virtue of any Order, Industrial 
Agreement or other Agreement. 

(4) Transport—Employee Groups 

The minimum rate of wage, including supple- 
mentary payments, for employees covered by this 
award, as defined below shall be: 

(a) Timber Industry Transport Employee 

Group 1—$382.20 
Group 2—$393.70 
Group 3—$401.30 
Group 4—$409.00 
Group 5—$416.70 
Group 6—$435,70 
Group 7—$447.20 
Group 8—$466.30 

(b) Any increase payable under the Minimum 
Rates Adjustment Principle shall be reduced 
by the amount of any payment being made 
to that employee in addition to the provision 
of this subclause, whether such payment is 
being made by virtue of any Order, Industrial 
Agreement or other Agreement. 

(c) Employees under this subclause shall be 
defined as follows: 

Group 1 

(i) Driver, rigid vehicle from 4.5 to 
13.9 tonnes GVM or GCM (Gross 
Vehicle Mass) (Gross Combina- 
tion Mass) 

(ii) Driver, fork lift up to and including 
5 tonnes lifting capacity 

(iii) Driver, tractor without power oper- 
ated attachments 

Group 2 

(i) Driver Rigid Vehicle over 13.9 
tonnes GVM or GCM and up to 13 
tonnes capacity 

(ii) Straddle carrier driver 
(iii) Driver of dump truck (unlicensed) 

(iv) Driver of fork lift over 5 and 
up to 10 tonnes lifting capacity 

Group 3 

(i) Driver articulated vehicle to 22.4 
tonnes GCM 

(ii) Driver rigid vehicle and heavy 
trailer to 22.4 tonnes GCM 

(iii) Driver rigid vehicle 4 or more 
axles over 13.9 tonnes GVM or 
GCM 

(iv) Driver of fork lift over 10 and up 
to 34 tonnes lifting capacity 

Group 4 

(i) Driver low loader to 43 tonnes 
GCM 

(ii) Driver articulated vehicle over 
22.4 tonnes GCM and up to 39 
tonnes capacity 

(iii) Driver mobile crane up to 25 
tonnes lifting capacity 

(iv) Driver rigid vehicle and heavy 
trailer over 22.4 tonnes GCM 

(v) Driver of fork lift over 34 tonnes 
lifting capacity 
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Group 5 
(i) Driver articulated vehicle over 

22.4 tonnes GCM over 39 and up 
to 60 tonnes capacity 

(ii) Driver multiple articulated vehicle 
up to 53.4 tonnes GCM 

(iii) Driver low loader over 43 tonnes 
GCM (for each additional com- 
plete tonne over 43 an extra 79 
cents as part of the weekly wage 
rate for all purposes shall be paya- 
ble) 

Group 6 
(i) Driver mobile crane over 25 and up 

to 50 tonnes lifting capacity 
(ii) Driver multiple articulated vehicle 

over 53.4 tonnes up to 94 tonnes 
GCM up to 65 tonnes capacity 

Group 7 
(i) Driver multiple articulated vehicle 

over 94 tonnes GCM up to 75 
tonnes capacity 

(ii) Driver of mobile crane over 50 
tonnes lifting capacity 

in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including 
any part thereof payable in addition to the award 
rate) is not less than $275.50. 

Where the said minimum rate of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed by 
this award. 

UNIVERSITY, COLLEGES AND SWANLEIGH 
AWARD, 1980 

No. R 7B of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers Union of Australia 
W.A. Branch 

(i) Driver multiple articulated vehicle 
over 94 tonnes GCM over 75 and 
up to 95 tonnes capacity (for each 
additional complete tonne over 95 
an extra 79 cents as part of the 
weekly wage rate for all purposes 
shall be payable) 

(5) Junior Employees 
In addition to such amounts as may be 

prescribed by subclause (2) of Clause 9.—Junior 
Employees, junior employees shall receive the 
following percentage of a Timber Industry Em- 
ployee Group 1 wage rate: 
Under 17 years of age 45% 
Between 17 & 18 years of age 55% 
Between 18 & 19 years of age 80% 
Over 19 years of age 100% 

(6) Apprentices 
Apprentices shall receive the following per- 

centage of a Timber Industry Employee Group 5 
wage rate: 

Four Year Term— 
First Year 50% 
Second Year 60% 
Third Year 75% 
Fourth Year 90% 

(7) Leading Hand 
In charge of 3—10 employees $14.90 
In charge of 11—20 employees $22.40 
In charge of over 20 employees $29.10 

(8) Award Rate of Pay Maintenance 
An employee who was receiving an award rate 

of pay which was in excess of the rate prescribed 
in the order of the Western Australian Industrial 
Relations Commission in matter No. 768 of 1993, 
shall have his or her rate preserved until agree- 
ment is reached between the parties, or the 
Commission determines that the differential is to 
be absorbed. 

(9) Minimum Wage—Adult Males and Females 
Notwithstanding the provisions of this award, 

no employee (including an apprentice), twenty- 
one years of age or over, shall be paid less than 
$275.50 per week as his/her ordinary rate of pay 

St Thomas More College and Others. 
No. 1175 of 1993. 

University, Colleges and Swanleigh Award, 1980 
No. 7B of 1979. 

COMMISSIONER A.R. BEECH. 
7 October 1993. 

HAVING heard Ms S. Mayman on behalf of the Applicant 
and Ms P. Scott on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

(1) That the University, Colleges and Swanleigh 
Award, 1980, be varied in accordance with 
Schedule A attached: 

(a) In the case of the amendment to Clause 
2.—Arrangement with effect from the 24th 
day of April 1986; and 

(b) In the case of the amendment to Clause 
22.—Payment of Wages with effect from the 
first pay period on or after the 1st day of 
November 1988. 

(2) That the University, Colleges and Swanleigh 
Award, 1980, be consolidated in accordance with 
Schedule B attached with effect from the first pay 
period commencing on or after the 29th day of 
September 1993. 

(Sgd.) A.R. BEECH, 
IL.S.l Commissioner. 

Schedule A. 
1. Clause 2.—Arrangement: Renumber Clause 33.— 

Fares and Motor Vehicle Allowances as Clause 32. 
2. Clause 22.—Payment of Wages: Delete subclause (1) 

of this clause and insert in lieu thereof the following: 

(1) Wages shall be paid weekly or fortnightly and 
may be paid by cheque, cash or direct deposit into 
the employee's nominated bank account at the 
discretion of the employer. 



Schedule B. 

Award No. 7B of 1979. 

This award shall be known as the University, Colleges 
and Swanleigh Award, 1980 and shall replace Award No. 
21A of 1969. 

1A.—State Wage Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Term 
4. Area 
5. Scope 
6. Contract of Employment 

6A. Definitions 
7. Hours 
8. Rosters 
9. Meals 

10. Overtime 
11. Meal Money 
12. Mixed Functions 
13. Under-Rate Workers 
14. Part-Time Employees 
15. Casual Workers 
16. Annual Leave 
17. Public Holidays 
18. Sick Leave 
19. Long Service Leave 
20. Bereavement Leave 
21. Maternity Leave 
22. Payment of Wages 
23. Right of Entry 
24. Board and Lodging 
25. Uniforms 
26. Time and Wages Record 
27. Junior Worker's Certificate 
28. Notices 
29. Weekend Work 
30. Protective Clothing 
31. Wages 
32. Fares and Motor Vehicle Allowances 
33. Superannuation 
34. Consultative Provisions 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Liberty to Apply 

3.—Term. 
This award shall be for a term of two years from the first 

pay period to commence on or after April 10, 1980. 

This award shall have effect throughout the State of 
Western Australia. 

5.—Scope. 
This award shall apply to Cooks, Groundsmen and/or 

Gardeners and Domestic Employees employed by Univer- 
sity Colleges and the establishment known as Swanleigh. 

6.—Contract of Employment. 
(1) Except in the case of dismissal for misconduct an 

employee's service shall not be terminated unless she has 
received one week's previous notice or payment for such 
period in lieu thereof. 

(2) Except by agreement with the employer no employee 
shall resign without first giving one week's notice and in the 
absence of such notice the employer may withhold holiday 
or other pay up to the amount of a week's wages. 

(3) This clause shall not apply to casual employees. 
(4) Notwithstanding the foregoing, during the first four 

weeks of employment, an employer may dismiss an 
employee or an employee may leave the employment by 
either one giving the other not less than one hour's notice. 

(5) Subject to the provisions of subclause (5) of Clause 
7.—Hours of this award, during the school vacation periods 
the employer shall be relieved of the obligation to provide 
work and the employee shall not be entitled to the payment 
of wages in respect of any such period during which no work 
is performed other than any period during which the 
employee is on annual leave or a public holiday where the 
public holiday falls on a day on which the employee would 
normally be employed to work. Provided that the maximum 
period covered by this subclause shall be four weeks in any 
one year. 

(6) Where an employee is dismissed for misconduct, 
wages shall be paid up to the time of dismissal. 

(7) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training consistent with the classification 
structure of this award; provided that such duties are not 
designed to promote de-skilling. 

6A.—Definitions. 
Head Groundsperson 

Shall mean a person in charge of the grounds of a large 
establishment who would be responsible for the supervision 
of all grounds staff. The person would have qualifications 
and or experience in horticulture, preparation of turf wickets 
and lawn tennis courts, and could have the responsibility for 
a full size swimming pool. 

Senior Groundsperson (Grade 2) 
Shall mean a person in charge of grounds who has 

completed an apprenticeship in horticulture or other relevant 
horticultural qualifications or who has substantial relevant 
experience within the horticultural or related industries to 
such an extent as would justify Grade 2 status. Would have 
at least one full time equivalent groundsperson under 
supervision. The senior groundsperson could have responsi- 
bility for the maintenance of a swimming pool and lawn 
tennis courts, or equivalent levels of responsibility. 

Senior Groundsperson (Grade 1) 
Shall mean a person in charge of grounds who does not 

have the qualifications or experience required for the Senior 
Groundsperson Grade 2 classification. Would have at least 
one full time equivalent groundsperson under supervision. 
The senior groundsperson could have responsibility for the 
maintenance of a swimming pool and lawn tennis courts, or 
equivalent levels of responsibility. 

Gardener/Groundsperson (Grade 2) 
Shall mean a person working as a gardener/groundsperson 

in a large establishment, who for a significant proportion of 
the hours of duty is required to operate large ride on mowers, 
tractors, gang mowers, trucks and/or other similar or related 
vehicles. 

A person who is required irregularly to operate such 
machinery or vehicles would not be classified Grade 2. 
Gardener/Groundsperson (Grade 1) 

Shall mean a person working under supervision in 
gardens, grounds or maintenance; or a gardener/groundsper- 
son working under the direction of the Administrator. 

First Cook (Grade 2) 
Shall mean a person who is appointed as the senior cook, 

who holds formal qualifications in cooking/catering or who 
has substantial relevant experience within the catering or 
related industries to such an extent as would justify grade 
2 status. A person without qualification would normally 
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require a minimum of 5 years experience to justify such 
status. This person could be required to supervise other staff 
and assist with the ordering of catering supplies. 

First Cook (Grade 1) 
Shall mean a person appointed as First Cook or Cook 

working alone who does not have the qualifications or 
equivalent experience required for classification of First 
Cook (Grade 2). 

Tradesperson Cook 
Shall mean a First Cook, Grade 2 who has completed an 

apprenticeship in cooking, baking or pastry cooking. 

7.—Hours. 
(1) Subject to this award, the ordinary working hours for 

full-time employees shall be an average of 38 hours per 
week, to be worked in not more than 40 hours in any week, 
or eight in any day and shall be worked on any five days of 
the week. 

(2) Subject to clause 10.—Overtime, the spread of shift 
in any one day shall not exceed twelve and one half hours. 

(3) In addition to meal breaks there may be one break of 
at least two hours in each shift for kitchen and dining room 
workers. 

(4) A morning tea break shall be allowed by the employer. 
The time allowed for such break shall not exceed ten 
minutes which shall be taken when convenient to the 
employer without deduction of pay for such time. 

(5) As the means of working a 38 hour week, a full-time 
employee who works 40 hours per week, shall be entitled 
to payment including shift and weekend penalties for the 
following days on which the employee shall not be required 
to attend for work: 

(a) Three agreed days during the first school term 
vacation in each year. 

(b) Two agreed days during each of the other school 
term vacations. 

(c) Five agreed days during the Christmas vacation. 
(6) In lieu of the provisions of subclause (5) of this clause 

and notwithstanding other provisions of this award and by 
agreement between an employer and a majority of employ- 
ees covered by this award at a workplace, as a means of 
working a 38 hour week the following may apply: 

(a) with at least seven days' notice to the Union by 
the employer, the hours of work may be arranged 
so that an employee works 76 hours over nine days 
each fortnight with the 10th day off on full pay; 
or 

(b) with at least seven days' notice to the Union by 
the employer, the hours of work may be arranged 
so that an employee works 152 hours over 19 days 
in each four week period with one day off on full 
pay in conjunction with other day(s) off work; or 

(c) by agreement with the Union, the hours of work 
may be arranged so as to provide any other form 
of implementation of a 38 hour week. 

(7) (a) A part time employee shall be given payment for 
the days refenred to in subclauses (5) and (6) of this clause 
in the proportion that the hours worked each week bear to 
40. A part time employee shall be granted the days referred 
to in subclauses (5) and (6) of this clause in the proportion 
that the number of days worked each week bears to five. 

(b) By agreement in writing between the employer and the 
employee, a part time employee who works 30 hours per 
week or less may be paid for all hours worked at the 38 hour 
week rate in lieu of the time off prescribed by this clause. 

8.—Rosters. 
(1) A roster of the working hours shall be exhibited in the 

office of each establishment and in such other place as it 
may be conveniently and readily seen by each worker 
concerned. 

(2) Such roster shall show— 
(a) the name of each worker; and 
(b) the hours to be worked by each worker each day 

and the breaks in shifts to be taken. 
(3) (a) The roster in the office shall be open for inspection 

by a duly accredited representative of the union at such times 
and place as the record book is so open for inspection. 

(b) A duly accredited representative of the union shall be 
permitted to inspect the roster available to the workers not 
more than once in any week during the times the record book 
is so open for inspection. 

Provided that the duly accredited representative must 
notify the employer before entering the place where the 
roster is kept. 

(4) Such roster shall be drawn up in such manner as to 
show the hours of each worker for one week in advance of 
the date of the roster, and may only be altered on account 
of the sickness or absence of a worker, or on account of any 
contingency that the employer could not reasonably foresee, 
or due to private arrangement between the workers 
themselves. 

9.—Meals. 
A break of at least one-half hour but not more than one 

hour shall be allowed for each meal. The midday meal shall 
be between the hours of 11.30 a.m. and 2 p.m. No worker 
shall be required to work more than five hours without a 
break for a meal. 

10.—Overtime. 
(1) All work done outside the daily spread of hours 

provided in Clause 7—Hours of this award, or beyond eight 
hours in any one day or beyond 40 hours in any one week 
shall be deemed overtime. 

(2) Overtime shall be paid for at the rate of time and 
one-half for the first two hours and double time thereafter 
provided that all overtime worked on Saturday and Sunday 
shall be paid for at the rate of double time. 

(3) All work performed by any worker on her/his rostered 
days off or on days worked in excess of those provided in 
Clause 7—Hours of this award, shall be paid for at the rate 
of double time except where such day is a public holiday 
when double time and one-half shall be paid. 

(4) Any worker recalled to work after her/his normal 
hours of duty shall be paid for a minimum of three hours at 
overtime rates and for all reasonable expenses incurred in 
returning to work. 

11.—Meal Money. 
(1) Subject to the provisions of subclause (2) of this clause 

an employee, required to work overtime for more than two 
hours, shall be supplied with a meal by the employer or be 
paid $5.30 for a meal and, if owing to the amount of 
overtime worked, a second or subsequent meal is required 
the employee shall be supplied with such meal by the 
employer or paid $3.60 for each meal so required. 

(2) The provisions of subclause (1) of this clause do not 
apply: 

(a) in respect of any period of overtime for which the 
employee has been notified on the previous day 
or earlier that he/she will be required; or 

(b) to any employee who lives in the locality in which 
the place of work is situated in respect of any meal 
for which he/she can reasonably go home. 

(3) If an employee to whom paragraph (a) of subclause 
(2) of this clause applies has, as a consequence of the 
notification referred to in that paragraph, provided himself/ 
herself with a meal or meals and is not required to work 
overtime or is required to work less overtime than the period 
notified, he/she shall be paid, for each meal provided and 
not required, the appropriate amount prescribed in subclause 
(1) of this clause. 



12.—Mixed Functions. 
(1) Workers employed at work for which a higher rate is 

fixed shall be paid such higher rate whilst so employed. 
(2) If employed for two hours or more on the higher class 

of work he shall be paid the higher rate for the whole of that 
day. 

13.—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision the worker shall be entitled to 
work for and be employed at the proposed lesser rate. 

14.—Part-Time Employees. 
(1) Notwithstanding anything contained in this award, 

employees may be regularly employed to work less hours 
per week than are prescribed in Clause 7.—Hours of this 
award, and such employees shall be remunerated at a weekly 
rate pro rata to the rate prescribed for the class of work on 
which they are engaged in the proportion which their hours 
of work bear to the hours fixed by Clause 7.—Hours of this 
award, for their class of work. 

Provided that part-time employees engaged to work less 
than 20 hours per week shall be remunerated at a weekly rate 
pro rata to the rate prescribed for the class of work on which 
they are engaged, plus an additional ten per cent 

(2) When an employee is employed under the provisions 
of this clause, he/she shall receive payment for annual leave, 
public holidays and sick leave on a pro rata basis in the 
same proportion as the number of hours regularly worked 
each week bears to 40 hours except where an agreement has 
been reached pursuant to subclause (7)(b) of Clause 
7.—Hours of this award; in which case the proportion shall 
be based on 38 hours. 

(3) Part-time employees shall be engaged for a minimum 
of two hours on each day on which they are required to work. 

(4) Any dispute as to whether a part-time position is 
necessary shall be referred to the Board of Reference. 

15.—Casual Workers. 
(1) A casual worker shall be engaged on an hourly 

contract of service, with a minimum payment as for four 
hours. 

(2) A casual worker shall be paid 25% in addition to the 
rates prescribed for the work performed. 

(3) A casual worker shall be paid for all work performed 
on any of the days prescribed in subclause (1) of Clause 
17.—Public Holidays of this award at the rate of double time 
and one half. 

16.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive week's leave with payment as prescribed in this 
clause shall be allowed annually to a worker by her 
employer after a period of twelve months' continuous 
service with that employer. 

(2) A worker before going on leave shall be paid the 
wages she would have received in respect of the ordinary 
time she would have worked had she not been on leave 
during the relevant period. 

(3) During a period of annual leave a worker shall receive 
a loading of 17 1/2% calculated on her ordinary rate of wage. 
Provided that where the worker would have received any 
additional rates for work performed in ordinary hours, as 
prescribed by this award, had she not been on leave during 
the relevant period and such additional rates would have 
entitled her to a greater amount than the loading of 17 1/2%, 
then such additional rates shall be added to her ordinary rate 

of wage in lieu of the 17 1/2% loading. Provided further, that 
if the additional rates would have entitled her to a lesser 
amount than the loading of 17 1/2%, then such loading of 
17 1/2% shall be added to her ordinary rate of wage in lieu 
of the additional rates. 

(4) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(5) (a) Except as provided in part (b) of this subclause if 
after one month's continuous employment a worker lawfully 
terminates her employment or her employment is terminated 
by the employer through no fault of the worker, the worker 
shall be paid 3.08 hours' pay at her ordinary rate of wage 
in respect of each completed week of continuous service for 
which annual leave has not already been taken. 

(b) A worker who is dismissed for misconduct which 
occurred after the completion of a twelve monthly qualify- 
ing period, but before she has taken annual leave in respect 
of that qualifying period shall, subject to clause 6.— 
Contract of Employment, be given payment for the leave 
accrued but not taken. 

(6) The annual leave prescribed in subclause (1) of this 
clause may, by consent between the employer and the 
employee, be taken in three portions provided that no 
portion shall be less than one week. 

(7) Any time in respect of which a worker is absent from 
work except school vacation periods, paid sick leave, time 
spent on holidays, annual leave, long service leave and 
compassionate leave, shall not count for the purpose of 
determining annual leave entitlements. 

(8) Before going on annual leave each worker shall be 
given at least two week's notice of the date leave is to be 
taken, unless the worker and the employer agree on a lesser 
period. 

(9) The provisions of this clause do not apply to casual 
workers. 

17.—Public Holidays. 
(1) The following days, or the days observed in lieu shall, 

subject as hereinafter provided, be allowed as holidays 
without deduction of pay, namely. New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the parties, 
in lieu of any of the days named in the subclause. 

(2) (a) Where any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday, the holiday shall be 
observed on the next succeeding Monday, and when Boxing 
Day falls on a Monday, the holiday shall be observed on the 
next succeeding Tbesday. 

(b) When any of the days observed as a holiday in this 
clause falls during a period of annual leave, the holiday or 
holidays shall be observed on the next succeeding work-day 
or days as the case may be after completion of that annual 
leave. 

(3) Any worker who is required to work on the day 
observed as a holiday as prescribed in this clause in her 
normal hours of labour shall be paid for such time worked 
at the rate of double time and one-half, or if the worker 
agrees to be paid for the time worked at the rate of time and 
one-half and in addition be allowed to observe the holiday 
on a day mutually acceptable to the employer and the 
worker. 

(4) This clause shall not apply to casual workers unless 
work is actually performed on a public holiday prescribed 
by subclause (1) of this clause in which case the worker shall 
be paid at the rate of double time and one-half for all work 
performed. 

18.—Sick Leave. 
(1) (a) A worker who is unable to attend or remain at her 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 
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(b) Entitlement to payment shall accrue at a rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than her entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of her inability to attend for work, the 
nature of her illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when she is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to her place of residence or a hospital as a 
result of her personal ill health or injury for a period of seven 
consecutive days or more and she produces a certificate from 
a registered medical practitioner that she was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise die employer in 
accordance with subclause (3) of this clause if she is unable 
to attend for work on the working day next following her 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time she proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of clause 16.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 16.—Annual Leave, shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 

73 W.A.I.G. 

clause (2) of the Long Service Leave provisions published 
in Volume 59 of the Western Australian Industrial Gazette 
at pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmitter shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) For the purposes of this clause, all time during term 
vacation periods when a worker cannot be usefully 
employed, shall count as service. 

(9) The provisions of this clause do not apply to casual 
workers. 

19.—Long Service Leave. 
The Long Service Leave provisions published in Volume 

59 of the Western Australian Industrial Gazette at pages 1-6 
are hereby incorporated in and shall be deemed to be part 
of this award. Provided that all time during term vacation 
periods when the worker cannot be usefully employed shall 
count as service for the purposes of those conditions. 

20.—Bereavement Leave. 
A worker shall, on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, father, father- 
in-law, mother, mother-in-law, brother, sister, child or 
stepchild, be entitled on notice of leave up to and including 
the day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding the 
number of hours worked by the worker in two ordinary 
working days. Proof of such death shall be furnished by the 
worker to the satisfaction of the employer. 

Provided that payment in respect of compassionate leave 
is to be made only where the worker otherwise would have 
been on duty and shall not be panted in any case where the 
worker concerned would have been off duty in accordance 
with her roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay or on a 
public holiday. 

21.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than ten weeks prior to 
the presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 
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(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Tfermination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

necessary before her return to work (11) Replacement Workers 
(b) Where a worker not then on maternity leave (a) A replacement worker is a worker specifically 

suffers illness related to her pregnancy, she may engaged as a result of a worker proceeding on 
take such paid sick leave as to which she is then maternity leave. 
entitled and such further unpaid leave (to be (b) Before an employer engages a replacement worker 
known as special maternity leave) as a duly under this subclause, the employer shall inform 
qualified medical practitioner certifies as neces- that person of the temporary nature of the 
sary before her return to work, provided that the employment and of the rights of the worker who 
aggregate of paid sick leave, special maternity is being replaced. 
ieave and maternity leave shall not exceed 52 (c) Before ^ emphtyer engages a person to replace 
w s' a worker temporarily promoted or transferred in 

(c) For the purposes of subclauses (7), (8) and (9) order to replace a worker exercising her rights 
hereof, maternity leave shall include special under this clause, the employer shall inform that 
maternity leave. person of the temporary nature of the promotion 
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or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the twelve 
months' qualifying period. 

22.—Payment of Wages. 
(1) Wages shall be paid weekly or fortnightly and may be 

paid by cheque, cash or direct deposit into the employee's 
nominated bank account at the discretion of the employer. 

(2) Accompanying each payment of wages shall be a pay 
advice slip to be retained by the worker. On this slip the 
employer shall clearly detail the gross wages, where 
practicable its composition, the net wages payable and show 
details of each deduction. 

(3) On termination of employment the employer shall pay 
to the worker all moneys payable to that worker before the 
worker leaves the premises or the same shall be forwarded 
to the worker by post on the following day. 

(4) No deduction shall be made from a worker's wages 
unless the worker has authorised such deduction in writing. 

23.—Right of Entry. 
(1) Accredited representatives of the Union shall be 

permitted to interview workers on the business premises of 
the employer during non-working times and meal breaks. 

(2) In cases of dispute between the union and the 
employer such as involve the inspection of the workers in 
the course of their duties, such union representative shall 
have right of entry into the business premises at any time 
during which the workers concerned are in employment. 

(3) Provided that the duly accredited representative shall 
notify the employer beforehand of his intention to exercise 
his rights under this clause. 

24.—Board and Lodging. 
(1) No worker shall be compelled to board and/or lodge 

on die employer's premises and no employer shall be 
compelled to board and/or lodge a worker; but where by 
mutual consent board and lodging are provided the employer 
shall be entitled to deduct, in respect of all workers, the 
following amounts: 

(a) $3.00 per meal. 
(b) $10.00 per week for lodging. 

(2) Mutual consent for the purpose of this clause means 
a document which the worker has signed agreeing to the 
deduction of a specified amount in return for board and/or 
lodging offered by the employer. 

Such agreement may be cancelled by either party giving 
seven days' notice in writing to the other party. 

25.—Uniforms. 
Where a worker is required by the employer to wear 

special clothing, such clothing shall be provided and 
laundered by the employer at his expense. Provided that 
alternative arrangements in respect of the supply and 
laundering of clothing may be made by agreement between 
an employer and the union. 

26.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a record 

or records containing the following particulars:— 
(a) the name of each worker, 
(b) the nature of her work; 
(c) the hours worked each day and each week; 
(d) the wages and overtime (if any) paid each week; 
(e) the age of each junior worker. 

Any system of automatic recording by machines shall be 
deemed to comply with this provision to the extent of the 
information recorded. 

(2) The said record shall be signed by the worker. 
(3) The record shall be open for inspection by a duly 

accredited representative of the union once in each week, at 
the office of the employer, on days other than Saturday and 
Sunday between the hours of 9 a.m. and 5 p.m. (except from 
12 noon to 2 p.m.). 

27.—Junior Worker's Certificate. 
Upon being engaged a junior worker shall establish her 

full name and date of birth by the production of a record of 
her registration of birth or by such other means as are 
satisfactory to the employer. 

28.—Notices. 
If the union so requests a copy of this award shall be 

posted on a board of reasonable size in the place where it 
may be conveniently and readily seen by every worker 
concerned. The Union Secretary may also post thereon such 
other notices relating to union matters as are reasonable. 

29.—Weekend Work. 
All ordinary hours of work performed between midnight 

on Friday and midnight on Sunday shall be paid for at the 
rate of time and one-half. 

30.—Protective Clothing. 
(1) Where workers are required to work in water they shall 

be supplied with rubber boots. 
(2) Workers required to clean toilets, use acids, wash 

dishes, handle detergents, acids, soaps or injurious sub- 
stances shall be supplied with rubber gloves. 

(3) Where the conditions of work are such that workers 
are unable to avoid their clothing becoming wet or dirty, 
they shall be supplied with suitable protective clothing free 
of charge by the employer. 

(4) Where suitable protective clothing is supplied by the 
employer to a worker such clothing shall remain the property 
of the employer. 

31.—Wages. 
(1) The minimum weekly rates of wage payable to 

employees covered by this award shall be: 
Total 
Wage 

$ 
Level 1 
Cleaner 364.60 
Level 2 
Domestic employees including— 
Kitchen Attendant 
House Attendant 
Dining Attendant 
Laundry Attendant 
Sewing Attendant 371.30 
Level 3 
Cooks (Other) 375.50 
Level 4 
Gardener/Groundsperson, Grade 1 383.80 
Level 5 
First Cook (Grade 1), or Cook working alone 
Gardener/Groundsperson, Grade 2 
Sewing Supervisor 392.20 
Level 6 
Senior Gardener/Groundsperson, Grade 1 
First Cook, Grade 2 400.50 
Level 7 
Senior Gardener/Groundsperson, Grade 2 
Tradesperson Cook 417.20 
Level 8 
Head Groundsperson 500.60 



(2) Junior Employees: 33.—Superannuation. 

Junior employees shall receive the following percentages 
of the adult rate for the class of work on which they are 
engaged. 

% 
Under 16 years of age 60 
16 to 17 years of age 70 
17 to 18 years of age 80 

(3) General Conditions: 

(a) Junior employees may be employed in the 
proportion of one junior to every two or fraction 
of two not being less than one adult employee 
employed in the same occupation, provided that 
this ratio may be altered by written agreement 
between the Union and the employee concerned. 

(b) Senior employees other than the Head Ground- 
sperson and leading hands appointed as such by 
the employer to be in charge of three or more other 
employees shall be paid $16.50 per week in 
addition to the rates prescribed herein. 

(4) For all work done on any day after a break referred 
to in subclause (3) of Clause 7.—Hours of this award, the 
employee shall be paid an allowance of $1.00 per hour for 
each such hour worked. 

(5) On and from 12 August 1992 the wage rates set out 
in subclause (1) of this clause include the first, second, third 
and fourth instalments of the Minimum Rates Adjustment 
Principle. Relativities have been established at 87.4% of the 
tradesperson's rate at Level 1 and 100% of the tradesper- 
son's rate for a trade trained Senior Cook at Level 7. 

32.—Fares and Motor Vehicle Allowances. 

(1) Where an employee is required during his normal 
working hours, by his employer, to work outside his usual 
place of employment the employer shall pay the employee 
any reasonable travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) of this 
clause. 

(2) (a) Where an employee is required and authorised to 
use his own motor vehicle in the course of his duties he shall 
be paid an allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding anything 
contained in this subclause the employer and the employee 
may make any other arrangements as to car allowance not 
less favourable to the employee. 

(b) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(c) A year for the purpose of this clause shall commence 
on the 1st day of July and end on the 30th day of June next 
following. 

Rates of hire for use of employee's own vehicle on 
employer's business 

Schedule 1—Motor Vehicles Allowances. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over Over 1600 cc 

2600 cc 1600 cc 
-2600 cc 

& Under 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5* South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Motor Vehicles with rotary engines are to be included in the 
1600-2600cc category. 

Schedule 2—Motor Cycle Allowances. 
Distance Travelled During a Rate 
Year on Official Business c/km 
All areas of State 17.1 

(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 

(ii) an exempted Fund allowed by subclause (4) 
of this clause. 

(b) Employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu- 
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
terminations. 

(2) Fund Membership: 

(a) Contributions in accordance with subclause (1)— 
Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contribution need be 
made on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
form the employer shall be under no obliga- 
tion to make superannuation payments on 
behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part-time and casual employees shall not be 
entitled to receive the employer contribution 
mentioned in subclause (1)—^Employer Contribu- 
tions of this clause, unless they work a minimum 
of 12 hours per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 
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(3) Definitions: 

"Approved Fund" shall mean any Fund which 
complies with the Australian Government's Opera- 
tional Standards for Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by the 
employee in respect of the time worked in ordinary 
hours and shall include shift work penalties, payments 
which are made for the purpose of District or Location 
Allowances or any other rate paid for all purposes of 
the award to which the employee is entitled for 
ordinary hours of work. Provided that "ordinary time 
earnings" shall not include any payment which is for 
vehicle allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: 

Exemption from the requirements of this clause shall 
apply to an employer who from the first day of July 
1989: 

(a) was contributing to a Superannuation Fund, in 
accordance with an Order of an industrial tribunal; 
or 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; or 

(c) subject to notification to the Union, was contribut- 
ing to a Superannuation Fund for employees 
covered by this award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
Fund by notifying the Western Australian 
Industrial Relations Commission of a dis- 
pute. 

(5) Operative Date: 

This clause shall operate from the beginning of the 
first full calendar month following the first day of July 
1989. 

(6) Letter of Denial: 

The letter of denial shall be in the following form: 

"To (employer) 

I have received an application for membership of the 
non-contributory Superannuation Fund and understand: 

(1) that should I sign such form you will make 
contributions on my behalf; and 

(2) that I am not required to make contributions 
of my own; and 

(3) that no deductions will be made from my 
wages for superannuation without my con- 
sent. 

However, I do not wish to be a member of the Fund 
or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

34.—Consultative Provisions. 
(1) The parties to this award are committed to award 

modernisation and to improving efficiency, and to enhance 
the career opportunities and job security of employees. 

(2) In order to facilitate the outcomes of subclause (1) 
hereof, there will be consultation and, as appropriate, there 
will be established consultative mechanisms with equitable 
representation of employers and the Union which will 
provide: 

(a) for the continuation of the award restructuring 
process as determined, from time to time, by the 
Western Australian Industrial Relations Commis- 
sion; 

(b) a forum which will deal with ongoing claims for 
wages and conditions; 

(c) the means by which the improvement of efficiency 
and cost effectiveness within the residential 
establishments sectors as engaged in by employers 
bound by this award can be positively pursued. 

(3) Liberty to apply is reserved in respect of any 
amendments, deletions or additions pertaining to the 
provisions of this clause. 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondents. 
St. Thomas More College, 
Mounts Bay Road, 
CRAWLEY WA 6009 
Kingswood College, 
Hampden Road, 
NEDLANDS WA 6009 
St. Catherine's College, 
Stirling Highway, 
NEDLANDS WA 6009 
Currie Hall, 
Winthrop Avenue, 
CRAWLEY WA 60)9 
St. Columba College, 
Stirling Highway, 
NEDLANDS WA 6009 
St. George's College, 
Mounts Bay Road, 
CRAWLEY WA 6009 
Swanleigh, 
Yule Avenue, 
MIDDLE SWAN WA 6056 

Schedule C—Liberty to Apply. 
Liberty is reserved to the Union in respect of Clause 

7.—Hours subclause (7)(b). 

Dated at Perth this 12th day of May, 1980. 



AWARDS/AGREEHENTS— 
Application for variation of— 

No variation resulting— 

THE A.W.U.—(GOVERNMENT) FORESTRY 
AWARD 1965 

No. 24B of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

The Department of Conservation and Land Management. 
No. 581 of 1991. 

The A.W.U.—(Government) Forestry Award 1965 
No. 24B of 1965. 

COMMISSIONER J.A. NEGUS. 
10 September 1993. 

WHEREAS an application was lodged in the Commission; 
And whereas the Commission wrote to the applicant 

stating that unless advice was received within a specified 
period of time that the applicant wished to proceed with the 
matter an order discontinuing the matter would issue. 

And whereas that period of time has elapsed and the 
Commission has not heard from the applicant; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order- 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

And whereas that period of time has elapsed and the 
Commission has not heard from the applicant; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

RANGERS (NATIONAL PARKS) CONSOLIDATED 
AWARD, 1987 

No. A 17 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
The Department of Conservation and Land Management. 

No. 461 of 1991. 
Rangers (National Parks) Consolidated Award, 1987 

No. A 17 of 1981. 
COMMISSIONER J.A. NEGUS. 

10 September 1993. 
Order. 

WHEREAS an application was lodged in the Commission; 
And whereas the Commission wrote to the applicant 

stating that unless advice was received within a specified 
period of time that the applicant wished to proceed with the 
matter an order discontinuing the matter would issue. 

And whereas that period of time has elapsed and the 
Commission has not heard from the applicant; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

THE A.W.U.—(GOVERNMENT) FORESTRY 
AWARD 1965 

No. 24B of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
The Department of Conservation and Land Management. 

No. 698 of 1991. 

The A.W.U.—(Government) Forestry Award 1965 
No. 24B of 1965. 

COMMISSIONER J.A. NEGUS. 
10 September 1993. 

Order. 
WHEREAS an application was lodged in the Commission; 

And whereas the Commission wrote to the applicant 
stating that unless advice was received within a specified 
period of time that the applicant wished to proceed with the 
matter an order discontinuing the matter would issue. 

AWARDS/AGREEMENTS— 

Interpretation of— 

PUBLIC SERVICE ALLOWANCES (FISHERIES 
AND WILDLIFE OFFICERS) AWARD 1990 

No. PSA AS of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

CivO Service Association of Western Australia 
(Incorporated) 

and 
Public Service Commission. 

No. P28 of 1992. 
Public Service Allowances (Fisheries and Wildlife Officers) 

Award 1990 No. PSA A5 of 1986. 
COMMISSIONER J.A. NEGUS. 

15 September 1993. 
Reasons for Decision. 

THE COMMISSIONER; This application is lodged pursu- 
ant to S.46(l)(a) of the Industrial Relations Act 1979 and 
seeks a declaration from the Public Service Arbitrator as to 
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the correct interpretation of Clause 5(1 )(a)—Commuted 
Overtime Allowance of the Public Service Allowances 
(Fisheries and Wildlife Officers) Award 1990 (hereinafter 
'the Award'). 

The Award applies to all Government Officers employed 
under the provisions of the Public Service Act 1978 within 
the following categories in the Department of Conservation 
and Land Management and the Fisheries Department:— 

• Fisheries Officers (including trainees). 
• Wildlife Officers (including trainees). 
• Technical Officers and Technical Assistants in- 

volved in Fisheries Research. 
• Technical Officers and Technical Assistants in- 

volved in wildlife Research. 
• Any other officer engaged in duties at sea. 

The dispute between the parties is in the interpretation of 
Clause 5(1) as it applies to Fisheries Officers (including 
trainees) at the Fisheries Department. 

For ease of reference, Clause 5(1) of the Award is 
reproduced below: 

5.—Commuted Overtime Allowance. 
Fisheries Department 
(1) Fisheries Officers 

(a) Subject to the provisions of paragraphs (b) 
and (c) of this subclause, these officers shall 
be paid an allowance of 15% of gross annual 
salary which shall continue to be paid during 
annual leave, long service leave, sick leave 
and as part of any retiring allowance. 

(b) An additional 15% shall be paid for those 
days on which an officer is engaged in 
extensive field work approved by the Chief 
Executive Officer. 

(c) Officers who occupy offices which generally 
do not require work to be performed outside 
of or in excess of the prescribed hours of duty 
may, at the discretion of the Chief Executive 
Officer, be paid overtime pursuant to Clause 
20.—Overtime Allowance of the Public 
Service General Conditions of Service and 
Allowances Award No. PSA A 4 of 1989, in 
lieu of the allowances prescribed in para- 
graphs (a) and (b) of this subclause. " 

(Note: The 'Public Service General Conditions of Service 
and Allowances Award' No. PSA A 4 of 1989 has been 
superseded and replaced by the 'Public Service Award 
1992', the relevant clause in this matter now being Clause 
18.—Overtime Allowance of that Award.) 

Mr Lubout, for the Civil Service Association (hereinafter 
'the Association'), expressed the view that the clause in 
question could not be said to be in any way ambiguous, and 
further that the principles of interpretation dictate that, if the 
terms of an award are clear and unambiguous, it must be 
interpreted in accordance with those terms. The Commission 
was referred to relevant case law, which outlines the 
principles of interpretation in cases where there is found to 
be no ambiguity. In each case, it was deemed to be improper 
to consider any extrinsic material, including that which 
would have been before the Commission at the time the 
award was originally issued, to qualify the meaning of the 
terms of that award. The Association and the Respondent are 
in agreement that these principles should apply in this 
matter. 

The Association submitted that the commuted overtime 
allowance described in Clause 5(1 )(a) of the Award, being 
for an allowance of 15% of gross annual salary, is designed 
to compensate fisheries officers for one of two things: 

1. Being required to work in excess of the prescribed 
hours of duty (as defined by Administrative 
Instruction 701—ref. Association Exhibit Book, 
Exhibit F), 

OR 

2. Being required to work outside the prescribed 
hours of duty. 

Administrative Instruction 701 states, inter alia, as 
follows: 

1. PRESCRIBED HOURS OF DUTY 

Prescribed hours of duty to be observed by 
officers shall be seven hours thirty minutes per 
day to be worked between 7.00am and 6.00pm 
Monday to Friday as determined by the chief 
executive officer with a lunch interval of forty- 
five minutes to be taken between 12.00 noon and 
2.00 pm. Subject to the lunch interval prescribed 
hours are to be worked as one continuous period. 

The position of the Respondent is that to receive the 15% 
allowance as prescribed by Clause 5(1 )(a), a fisheries officer 
would be required to work outside of, in excess of the 
prescribed hours of duty, or both. The argument between the 
parties has come to be known as the "AND/OR argument". 

The Association contends that under the public service 
overtime provisions that apply in the award, all time worked 
outside of the prescribed hours of duty is treated as overtime. 
Therefore, fisheries officers should not have to work in 
excess of seven hours and thirty minutes, if working outside 
the prescribed hours, to qualify for the 15% allowance. 

The Association believes that its interpretation of Clause 
5(1 )(a) is sustained by the plain meaning of the wording of 
the clause itself, but referred the Commission to further 
documentation in support of its view. 

Exhibit G of the Association's Exhibit book contained a 
copy of a letter from the Chairman of the then Public Service 
Board to the Association dated December 1, 1971. That 
letter states, inter alia: 

With reference to hours of duty and overtime the 
Board is agreeable to the following conditions being 
applied:— 

(a)   

The allowance of 10% of gross salary to 
be increased to 15%. 

Four weeks' annual leave also recognises 
the disability of unusual hours worked. 

(b)   " 

The Association pointed out that the annual leave 
standard at the time this letter was written was three weeks, 
therefore the additional week of leave granted, totalled four 
weeks annual leave. The equivalent today is that fisheries 
officers enjoy five weeks annual leave entitlement, with six 
weeks for those posted north of the 26th parallel of latitude. 

It is the Association's position that the extra week of 
annual leave is additional compensation (i.e. additional to 
the 15% commuted overtime) to the fisheries officer for 
having to work unusual hours, and was never meant to be 
in full and final compensation for work performed outside 
of the prescribed hours of duty. The document at Exhibit G, 
quoted above, is said to support the Association's view. 

To further support the position that the 15% commuted 
overtime allowance was designed to compensate for hours 
worked outside of the prescribed hours of duty contained in 
Administrative Instruction 701, the Association turned to 
the parent award covering fisheries officers, that is Clause 
19(l)(a) of the Public Service Award 1992. Under that 
subclause, all hours of work performed before or after the 
prescribed hours of duty are treated as overtime. In the 
interests of equity, it must be ensured that fisheries officers 
are receiving no less than that which they could expect to 
receive under the public service overtime arrangements. 



Therefore, the Association says that in calculating the 
amount of overtime worked, the officer is entitled to count 
all such hours worked in excess of the prescribed hours and 
also such time worked outside of the prescribed hours. 

The Respondent's interpretation provides only that time 
worked in excess of the prescribed hours of duty would 
count for the purposes of receiving the 15% commuted 
overtime allowance. 

The Association informed the Commission that the reality 
is that most fisheries officers work in excess of and outside 
of the prescribed hours of duty due to the nature of their 
work, so generally, all field-based fisheries officers are in 
receipt of the 15% commuted overtime allowance as 
prescribed in Clause 5(1 )(a) of the Award. 

Testimony was adduced from a Senior Fisheries Officer, 
Mr Poole, who has some 22 years service with the Fisheries 
Department. Mr Poole said that currently, all fisheries 
officers are in receipt of the 15% commuted overtime 
allowance per Clause 5(1 )(a). In Mr Poole's experience, it 
is quite difficult to qualify for the additional 15% allowance 
prescribed by Clause 5(l)(b) of the award. 

On cross-examination, Mr Poole stated that all fisheries 
officers engaged in field duties or enforcement are required 
to work hours outside the prescribed hours of duty. He also 
stated that the second 15% is paid without question to 
officers when they are on sea-going duty. 

Ms Kristianopulos, for the Respondent, held that the 
question to be answered in these proceedings is "what need 
an officer do in order to receive a 15 per cent commuted 
overtime allowance paid as per Clause 5(1 )(a) of the 
award?". 

The Respondent argued that nothing in the commuted 
overtime allowance Clause 5(1 )(a) precludes either explic- 
itly or implicitly those officers from working outside of, in 
excess of or both outside of and in excess of the prescribed 
hours of duty in order to receive the 15% commuted 
overtime allowance. 

Emphasis was placed on the 'second' 15% commuted 
overtime allowance as prescribed by Clause 5(1 )(b) of the 
award. It is said that the nature of the work for the purpose 
of payment of the 'first' 15% was for field work and only 
then would it logically follow that the 'second' 15% is for 
the expressed purpose of the payment for these officers 
engaging in approved extensive field work. 

The Respondent believes that the construction of Clause 
5(l)(c) is the proviso around which paragraphs (a) and (b) 
operate. Paragraph (c) is repeated as follows: 

(c) Officers who occupy offices which generally 
do not require work to be performed outside 
of or in excess of the prescribed hours of duty 
may, at the discretion of the Chief Executive 
Officer, be paid overtime pursuant to Clause 
20.—Overtime Allowance of the Public 
Service General Conditions of Service and 
Allowances Award No. PSA A 4 of 1989, in 
lieu of the allowances prescribed in para- 
graphs (a) and (b) of this subclause. " 

From this, the Respondent draws the view that Clause 
5(1 )(a) made subject to paragraph (c) requires an officer to 
generally work outside of or in excess of the prescribed 
hours of duty as defined in Administrative Instruction 701. 

Having heard the submissions and studied the exhibits, 
the Commission is left with the impression that this 
application seeks an adjudication on what is essentially an 
academic question. Mr Lubout was adamant that a definitive 
response was necessary because the current disagreement 
between the parties was a source of ill feeling which 
militated against sensible discussion of possible variations 
to the current arrangements. 

This raises the question of whether there is a need to 
consider any variations of the current arrangements. Perhaps 
the parties might heed the advice of an anonymous 
tradesperson who is often quoted anecdotally—"If it's not 
broken, why fix it?" The answer to that question, on this 
occasion may be found in an Association circular to 
Fisheries Officers, dated 16 July 1992. The opening 
paragraph reads as follows:— 

" The CSA fears that Fisheries Officers are working 
overtime far in excess of that for which the 
Commuted Overtime Allowance was designed. 
The problem stems mainly from serious shortcom- 
ings in the Award itself. Some officers, however, 
may be working far in excess of the hours 
required, simply because they are unclear as to 
how much overtime must be worked to qualify for 
payment. '' 

With hindsight and the benefit of all the submissions and 
the exhibits, one suspects that the Association seeks, not so 
much an interpretation of the existing provisions but rather 
some basis upon which a claim for improved provisions 
might be erected. There is no criticism implied in that 
observation; if my suspicion is completely accurate, the 
Association would be doing no more than their members 
expect of them when they pay their fees. 

It is clear from the evidence of Mr Poole that the current 
arrangements are well understood by all concerned and 
equitably implemented. There was no evidence adduced, 
aside from the Association circular, to suggest that 
significant numbers of Fisheries Officers felt they were not 
receiving fair remuneration. 

The instant application is directed squarely at paragraph 
(l)(a) of Clause 5.—Commuted Overtime Allowance. It is 
impossible to give any sensible or useful answer to the 
question posed without making some reference to para- 
graphs (b) and (c) and to the operation in practice of the 
whole subclause. The simple and direct answer to the first 
question viz: "What need an officer do to qualify for the 
15% commuted overtime allowance?" is:— nothing extra. 
The allowance, by definition, is to be paid to all Fisheries 
Officers. 

Paragraphs (b) and (c) have the effect of leaving the Chief 
Executive Officer in total control of the Department's 
overtime budget. At the C.E.O.'s discretion an officer can 
lose the 15% commuted allowance and in lieu of that be paid 
the overtime allowance provided by the Public Service 
Award. According to Mr Poole, the C.E.O. has not had 
occasion to exercise that discretion. 

The second discretionary decision vested in the C.E.O. 
relates to approval of an additional 15% allowance payable 
to officers who are engaged in "extensive field work". It 
is apparent that attempts have been made to quantify a 
definition of "extensive field work" and over the years the 
C.E.O. has indicated in letters and/or circulars how the 
provision should be applied. Mr Poole indicated that he 
clearly understood the C.E.O's instructions; an officer 
qualified for the additional 15% allowance on those days 
when 10 hours of actual duty were performed in the field. 
The circulars distributed by the C.E.O. make his stance quite 
plain; these are the conditions under which an officer is seen 
to be engaged in 'approved extensive field work'. In all of 
that, I can detect no apparent breach of the award provision 
nor any abuse of discretionary powers by the C.E.O. 

If, as I suspect, the Association is seeking to establish a 
situation wherein the test for payment of the additional 15% 
is softened or applied more literally, then they have 
approached the matter in a proper way by initiating 
discussions with the employer. It is possible that those 
negotiations might be assisted or facilitated by the Commis- 
sion in conciliatory conference sessions; an application is 
said to be on foot. At the end of the day, if the Association 
is intent upon achieving a more literal exercise of the 
C.E.O's discretion, it is competent for them to seek an 
amendment to Clause 5(l)(b) (supra) so as to fetter that 
discretionary power by precisely defining the work patterns 
which should result in the additional 15% being payable. 
The outcome of such an application would depend upon the 
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submissions and evidence placed before the Commission at 
the time. 

If I understand the situation correctly, the instant 
application can progress the matters which may be in dispute 
no further. Clause 5(1 )(a) is clear and unambiguous. Every 
Fisheries Officer is entitled to be paid a 15% commuted 
overtime allowance per se, subject to the power of the 
C.E.O. to substitute the Public Service Award provision for 
that allowance. 

If the application had posed the question that seems to be 
in the minds of the parties, the query might have 
been;—"Under what circumstances does a Fisheries Officer 
qualify for the payment of an additional 15% commuted 
overtime allowance?" The direct and simple answer to that 
question would be:—The additional 15% available pursuant 
to Clause 5(1 )(b) of the Award is payable on those occasions 
that the C.E.O. deems the officer to have been engaged in 
approved, extensive field work. As that part of the Award 
is currently written, the question is entirely a matter for the 
discretion of the C.E.O. 

My interpretation of the Clause in question is fully 
canvassed above. Should either party require the issuance 
of a formal declaration, that can be arranged through my 
Associate. 

APPEARANCES: 
Mr R.J. Lubout appeared on behalf of the Applicant. 
Ms G. Kristianopulos appeared on behalf of the Respon- 

dent. 

PUBLIC SERVICE 
ARBITRATOR— 

Award/Agreement matters— 

Application No. A 8 of 1993. 
APPLICATION FOR AN AWARD ENTITLED 

"MASTERS AND DECKHANDS (PASSENGER 
FERRIES, LAUNCHES AND BARGES) (HEDLAND 

LAUNCH SERVICE) AWARD 1993". 
NOTICE is given that an application has been made to the 
Commission by Hedland Launch Service under the Indus- 
trial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply to Masters and Deckhands 

employed on or about passenger ferries, launches, 
barges or other vessels not otherwise covered by the 
provisions of an award operated by the respondent. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

7 October 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch 

Fremantle Port Authority. 

No. PSAC 56 of 1993. 

COMMISSIONER J.A. NEGUS. 

14 September 1993. 

WHEREAS a conference has been held on 14 September 
1993 pursuant to S.44 of the Industrial Relations Act 1979; 
and 

Whereas the representatives of the above-named parties 
have outlined to the Commission the details of the matters 
in dispute; and 

Whereas the Commission has formed the opinion that the 
Respondent Fremantle Port Authority is bound by and 
subject to the provisions of S.80X and S.80Y of the 
aforesaid Act; and 

Whereas the Commission is satisfied that vacancies for 
five positions of Mooring Officer were properly advertised 
by the Respondent in August 1993; and 

Whereas several members of the Applicant Union were 
eligible to apply and indeed made application for those 
vacancies; and 

Whereas the Commission is satisfied that the provisions 
of a related enterprise agreement do not and could not 
prejudice the operation of the merit selection and equal 
opportunity principles established in S.80 of the aforesaid 
Act; and 

Whereas the parties are jointly agreed that the vacant 
positions should be filled without delay so as to allow for 
other workforce restructuring initiatives to proceed; 

Now therefore, I, the undersigned, pursuant to the powers 
conferred on me as Public Service Arbitrator under the 
Industrial Relations Act 1979, and by consent, hereby 
order— 

1. That the respondent Fremantle Port Authority is 
to proceed with the merit selection process already 
commenced and to make recommendations for 
appointment to the vacant positions of Mooring 
Officer without further delay. 

2. That all eligible applicants are to receive due 
consideration in the selection process with partic- 
ular regard being paid to S.96B of the said Act. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 
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INDUSTRIAL MAGISTRATE— 
Complaints before— 

IN THE INDUSTRIAL MAGISTRATE'S COURT 
OF WESTERN AUSTRALIA 

HELD AT PERTH. 
No. 131 of 1993. 

Heard: 15 July 1993. 
Delivered: 22 September 1993. 

Between: Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

Complainant 
and 

Alan Carey, Peter David Merry and Stephen James Merry 
T/as Western Master Furniture 

Defendants. 
BEFORE: MAGISTRATE R. K. BLACK, SM. 

Reasons for Decision 
THE complaints in this matter are against the three persons 
carrying on business under the name Western Master 
Furniture. It is alleged that for a period of twenty three 
consecutive weeks Alec Gray was underpaid in respect of 
ordinary hours worked over that time. 

It is not in dispute that Gray commenced employment 
with the defendant on the 2nd June 1992 and that as at the 
date of hearing he remained so employed. The following 
facts are also not in dispute— 

1. The defendants advertised for an upholsterer; 
2. at the time of being interviewed Gray was asked 

if he had trade qualifications as an upholsterer; 

3. Gray was then and is a tradesman upholsterer and 
advised the defendants of such fact; 

4. during the course of his employment the duties 
carried out by Gray have not varied; 

5. those duties comprise some of the matters set out 
in the definition of "upholstering" contained in 
the Furniture Trades Industry Award, No. A6/ 
1984 (as consolidated) ("the Award"). (I will 
refer to this later in these reasons); and 

6. from the commencement of his employment Gray 
was paid the weekly sum of $354.20 until the 
week commencing 7th November 1992 from 
which time he was paid the weekly sum of 
$407.20. 

There is no suggestion that the award does not apply to 
the defendants in these proceedings and on the evidence 
before me I find that it does. As at the date of Gray 
commencing employment the defendant was engaged in a 
like undertaking to a number of the respondents to the 
award. 

The award rate of pay depends upon the classification of 
the employee. Various classifications are set out and defined 
in the award. The dispute in this instance arises as a result 
of whether or not Gray is properly classified as a Group 3 
or a Group 5 employee under the award. Gray alleges that 
he is properly classified as a Group 5 employee; the 
defendants allege that he is properly classified as a Group 
3 employee. To determine this one must look first to the 
award. 

By Clause 33 "upholstering" is defined as follows:— 

"Upholstering shall mean and include all processes 
including the covering of types of furniture: new or 
secondhand, with leather, vinyl, fabric or any kindred 
material. The attaching of conical springs, the applica- 
tion of hessian and similar material on first and second 
stuff work. The cutting and/or planning and/or match- 
ing of materials for final cover work." 

Clause 8 of the award sets out and defines the 
classifications of employees. Inter alia, it provides:— 

"(iii) Furniture Making Employee Group 3 
(Relativity to Group 5 — 87.4%) 
Furniture making Group 3 employee shall mean 

an employee classified as such who is engaged on 
work in production maintenance and distribution 
operations of the employer. The Furniture Making 
Group 3 employee may be required by the 
employer to perform any, but not necessarily, all 
of the duties of the positions listed hereunder. 

In addition, the Furniture Making Group 3 
employee will perform those duties of a lower 
classification related to the duties listed hereun- 
der, and for training purposes, the duties of higher 
classification of employee: ... 

... Upholstering (Prc-Planned)" 
(v) Furniture Making Employee Group 5— 

Classification in this group shall be dependent 
upon an employee holding the appropriate trade 
qualifications or an employee qualified and/or 
engaged to perform any of the duties of a Furniture 
Making Group 5 employee. 

Furniture Making Group 5 employee shall 
mean an employee classified as such who is 
engaged on work in connection with or incidental 
to the production and distribution operations of 
the employer...." 

The definition then proceeds in the same terms as for a 
Group 3 employee after the first sentence of that definition 
and includes among the positions listed the word 

"... Upholstering." 
One of the differences between the positions listed under 

a Group 3 employee classification is that a Group 5 
employee classification does not contain after the word 
"upholstering", the words "(pre-planned)". It is also to be 
noted that one of the requirements to be classified as a Group 
5 Employee is that a person holds appropriate trade 
qualifications; to be classified as a Group 3 Employee it is 
not necessary to have such qualifications. 

There is, unfortunately, no definition of the words 
"pre-planned". There is a suggestion that one can look at 
clause 8 of the award as it existed before the order made the 
14th January 1992, taking effect as from the 16th December 
1991, to gain some insight as to what is meant by 
pre-planned and, in particular, the definition therein of ".. 
semi-skilled operative in upholstery ,." As far as I can 
ascertain there is nothing in the award as from the date of 
that order that suggests or would allow me to come to a 
conclusion as to the meaning of the words "pre-planned" 
by reference to the definition of "semi-skilled operative in 
upholstery" as it previously appeared. 

It is, however, my view that by looking at the general 
words of the various classifications, in particular for Group 
3 and Group 5 employees, that some assistance can be 
gained as to who may come within each definition. As 
indicated, to be an employee coming within the Group 5 
definition is 

dependent upon an employee holding appropriate 
trade qualifications .." 

This is not so to enable an employee to come within the 
definition of a Group 3 employee. It appears to me that a 
person who is a tradesman upholsterer and is employed as 
a tradesman upholsterer and who carries out some of the acts 
defined to be upholstering is within the definition of a Group 
5 employee. This is not to say that a tradesman upholsterer 
may not be able to be employed as a Group 3employee if 
at the time of employment the contract of employment 
makes this clear. In this instance that is not the case. The 
defendants advertised for an upholsterer; they asked the 
defendant before employing him whether he had trade 
qualifications; he did and advised them accordingly. He was 
employed in my view as a tradesman upholsterer and carried 
out some of the acts coming within the definition of 
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upholstering. Accordingly, in my view he is properly 
classified as a Group 5 employee, and has been properly so 
classified since the commencement of his employment. 

I accept that the defendants were given some advice when 
making enquiry of a State Government Department as to the 
appropriate award rate for Mr Gray, but on the evidence 
before me the advice they were given was incorrect. 

As at the date of the plaintiff's employment the difference 
between the award rate for a Group 5 employee and that of 
a Group 3 employee was $48 per week (Group 5 being 
$402.20 per week and Group 3 being $354.20 per week). As 
from the first pay period after the 16th June 1992 pursuant 
to the order of Mr Commissioner Beech made 28th May 
1992 and being No. 414 of 92 the difference between a 
Group 5 employee and the amount being paid to Gray was 
$53 per week (Group 5 being $407.20 and Gray continuing 
to be paid $354.20 per week). 

The amount claimed by Gray, being $1,194.40, is the 
amount that has been underpaid pursuant to the award from 
the time of commencement of his employment until the 
week commencing the 7th November 1992. 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH. 

Industrial Relations Act 1979 

s.83 

Forest Products, Furnishing & Allied Industries Industrial 
Union of Workers, WA 

and 

T J & M B Waugh. 

Complaint No. 273 of 1992. 

INDUSTRIAL MAGISTRATE 
P.M. HEANEY ESQ. S.M. 

Heard: 11 August 1993. 
Delivered: 11 August 1993. 

Mr M J Lourey appeared for the Complainant. 
Mr A C Tomlinson appeared for the Defendant. 

Reasons for Decision. 

HIS WORSHIP: In this matter the complaint is that between 
16 November 1992 and 20 November 1992 at Manjimup, 
T J and M B Waugh, being a party bound by Order No. CR 
465 of 1992, have committed a breach thereof in that Russell 
White has been denied a benefit to which he is entitled by 
operation of the Order in that he has not been reinstated in 
employment as a truck driver during that period. 

The Order that is referred to states that— 

"Having heard Mr M J Lourey on behalf of the 
applicant union and Mr A C Tomlinson on behalf of 
the respondent as a truck driver with T J and M B 
Waugh, and that employment shall commence from the 
aforesaid time and date." 

It then goes on and states that— 

Mr Tomlinson asks me to take an interpretation or to read 
that Clause, or to read that paragraph in one manner that I 
think I'm unable to accept, and I think the third paragraph 
of that Order has got to be read, "And that the terms and 
conditions of such re-employment" relates back to the 
employment referred to in the first paragraph, and that is the 
employment as a truck driver. So I think you have got to read 
that third paragraph: 

"And the terms and conditions of such re-employ- 
ment as a truck driver shall be in accordance with the 
Timber Workers Award, No. 36 of 1950." 

The rest of the Order doesn't concern us. This matter was 
defended on two bases: the first was that it was given that 
the evidence related, it was given by Mr Waugh when he 
said that, "When Mr White returned on the 16th there was 
no work for him to do as a truck driver during that first week 
and so he was put on maintenance work." I am of the 
opinion that an Order of a Commissioner cannot be ignored 
or frustrated by an employer saying simply that "there is no 
work for you to do." It would render such Orders of the 
Commission to be totally worthless and toothless if an 
employer could just say to an employee after he turns up to 
work pursuant to an Order to be told, "There is no work for 
you." 

The other limb of the defence was based on Clause 51, 
the Clause that is headed Work Flexibility. I suppose it is 
unfortunate that the Order itself and the addition of that 
Clause to the award should have come too closely, have 
come so close to each other, but I would not have thought 
that an Order of the Commission can be ignored or frustrated 
by reliance on Clause 51 of the Award relating to work 
flexibility. 

I think that on the facts Mr Russell White was not 
employed as a truck driver when he returned to work on 16 
November 1992 pursuant to the Order No. CR 465 of 1992. 
He was clearly employed to clean trucks. He was told to 
clean trucks and was given no indication from his employer 
as to when he would be again driving trucks and in fact it 
was not until a ban was put on his truck that he was given 
his truck back. The fact that he was paid by the hour, the 
same as a truck driver is paid, clearly doesn't make someone 
a truck driver. You can pay a man whatever you like. You 
can pay him the rate that you would pay a Doctor but it 
doesn't make someone a Doctor. The fact that he was paid 
as much as a truck driver doesn't make him a truck driver. 

Now, I appreciate that in respect of Clause 51 of the 
amended Timber Workers Award, I appreciate that there are 
difficulties with a Clause of this nature and its impact on an 
Order made in very specific terms as was the Order, the 
subject of this complaint, but I would have thought that an 
employer in Mr Waugh's position would have been required 
to employ Mr White initially as a truck driver before he was 
to be transferred out of these duties pursuant to Clause 51. 
So having heard all the evidence I am satisfied that in fact 
this Complaint has been made out and that Mr White was 
denied a benefit to which he was entitled by the operation 
of the Order in that he was not reinstated in employment as 
a truck driver. 

I will impose a fine because I think it was a case where 
an Order was just simply ignored. It will be a fine of 
$250.00, with costs of $34.00. The fine is to be paid by Mr 
Trevor Waugh who told us that he is the proprietor of the 
business and the fine itself is to be paid to Mr Russell White. 

P.M. HEANEY ESQ. S.M., 
Industrial Magistrate. 

"And the terms and conditions of such employment 
shall be in accordance with the Timber Workers Award 
No. 36 of 1950." 
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UNFAIR DISMISSAL/ 

CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Michael Francis Brandler 
and 

Southern Oceanic Hotels Pty Ltd t/a Observation City 
Resort. 

No. 755 of 1993. 

COMMISSIONER S.A. KENNEDY. 
6 September 1993. 

Reasons for Decision. 
THE COMMISSIONER: By this application Michael 
Francis Brandler ('the Applicant') claims he is due 
contractual benefits pursuant to section 29(b)(ii) of the 
Industrial Relations Act 1979 ('the Act'). Section 29 of the 
Act prescribes access to the Commission. Subsection (b) of 
section 29 provides specifically for access for individual 
employees in respect of two types of claim brought for the 
Commission to enquire into and deal with pursuant to the 
powers conferred on the Commission by the legislation. 
Section 29(b) is as follows— 

(a) ... 
(b) in the case of a claim by an employee— 

(i) that he has been unfairly dismissed from his 
employment; or 

(ii) that he has not been allowed by his employer 
a benefit, not being a benefit under an award 
or order, to which he is entitled under his 
contract of service, 

by the employe[r]. 
The claim is brought against Southern Oceanic Hotels Pty 

Ltd trading as Observation City Resort Hotel ('the Respon- 
dent'). The claim is for a redundancy payment the Applicant 
says is due. The claim is for a sum equivalent to four weeks' 
wages for each completed year of service. 

The Respondent acknowledges that a contract of employ- 
ment between the Applicant and it existed but denies that 
the terms of employment included provisions for a redun- 
dancy benefit or that such could be implied. Further the 
Respondent answers state that there is no 'industrial matter' 
and therefore no jurisdiction or power for the Commission 
because— 

(a) the Application relates to an entitlement allegedly 
accrued by the Applicant at a time when no 
employer/employee relationship existed between 
the Applicant and the Respondent; and 

(b) the employer/employee relationship no longer 
exists between the Applicant and the Respondent, 
and it is not expected to come into existence or be 
restored in the future. 

[Paragraph 6; Particulars] 
There are a number of agreed facts as follows. The 

Applicant was employed in the position of human resource 
manager in the Respondent's hotel operations commencing 
on 3 February 1986 with a salary of $49,388.00 per annum. 
On or about 27 April 1993 the Applicant was given three 
months' notice of the termination of his employment. On 
5 May 1993, while still employed by the Respondent during 
this period of notice, the Applicant filed this claim. The 
declaration of service filed by the Applicant states that the 
claim was served by the Applicant, by hand, on the 
Respondent's general manager on the 6 May 1993. The same 
day the Respondent terminated the Applicant's employ- 
ment. In effect he was then paid out in lieu of serving the 
remainder of the period of notice. 

For the purposes of the question of jurisdiction the 
Respondent drew attention to the judgements of the 
Industrial Appeal Court in Robe River Iron Associates v. 
Association of Draughting, Supervisory and Technical 
Employees of Western Australia ['the Pepler case', (1988) 
68 WAIG 11], ['the Kounis case' (1993) 73 WAIG 14] and, 
more recently, the judgement issued on 9 June 1993 in 
Appeal No's 3, 4 and 5 of 1993, Coles Myer Stores Ltd v. 
Coppin, Ryan and Sweeting ['the Coles Myer cases', (1993) 
73 WAIG 1754]. The Pepler case concerned a decision at 
first instance that an employee had been unfairly dismissed 
and a conclusion that as re-employment was not the best 
remedy in all the circumstances the unfairness should be 
remedied by a sum of money in compensation. The 
Industrial Appeal Court concluded on appeal that the 
legislation limited the Commission to a restoration of the 
contract of employment between an employee and employer 
as remedy with any authority to order compensation being 
an incident only to that and then limited to loss of 
contractual benefits between the unfair dismissal and 
restoration of the employment relationship. 

The decision in the Kounis case endorsed the Pepler 
decision and applied it in a case where the claim was not 
for unfair dismissal but for redundancy payments. At page 
19 of that judgement Owen J. went on to set down the 
principle in relation to the access to the Commission and 
various propositions based on the reasoning in Pepler. 

In my view, the judgement in Pepler suggest that the 
decision rests upon a point of principle, namely, that 
jurisdiction depends on the present or future existence 
of the employer/employee relationship. Unless, at the 
time when the application is made, the relationship 
actually exists, or is expected to come into existence in 
the future, or did exist and is to be restored, the key 
element of an 'industrial matter' is missing. The very 
language of the judgements carries this implication. 
Particular regard should be had to those parts from the 
judgements which are underlined in the passage which 
I have set out earlier in these reasons. While it may be 
possible to say that the context of those statements in 
the reasons of Kennedy J. might suggest that his 
Honour was referring specifically and solely to unfair 
dismissal, the same cannot be said of the reasons of 
Olney J. and of Rowland J. 

There are a number of propositions which can be 
extracted from the judgements and which, in my view, 
point to the ratio of Pepler. 

1. The jurisdiction and powers of the Commis- 
sion are limited to the terms of the Act. 

2. The powers of the Commission extend to 
those which are incidental and necessary to 
the exercise of the jurisdiction so conferred. 

3. The Commission is confined to dealing with 
an 'industrial matter' as defined. 

4. A claim that a dismissed employee should be 
reinstated or re-employed is an industrial 
matter. 

5. The power to award compensation to an 
employee whose contract of employment has 
been brought to an end is not a power at large. 
It can be exercised only as an incident to the 
restoration or re-activation of the contract of 
employment. 

[emphasis added] 
His Honour then goes on the conclude that there is 

nothing in the Kounis case which would justify reading 
down the Pepler doctrine. 

The Coles Myer claims at first instance involved 
individuals who had been made redundant. They made 
claims to the Commission pursuant to section 29(b)(ii) of 
the Act to the effect that they had been denied an implied 
benefit under the respective contracts of employment. The 
Commission found that that was fact and ordered that they 
be paid moneys in restitution. On appeal the Industrial 
Appeal Court, without making any decision in respect of the 
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claimed implied benefit, relied upon the Pepler and Kounis 
dicta in concluding that the Commission had no jurisdiction 
to make an order of the type made. 

In its judgement the Industrial Appeal Court referred to 
the judgement of Owen J. in the Kounis case at page 19 and 
went on— 

What this line of authority indicates is that there 
must be a continuation of an industrial relationship 
between the parties to constitute an industrial matter. 
The interpretation provisions of the Act speak in terms 
of an existing employer employee relationship. Para- 
graph (b) of the interpretation section defines 'indus- 
trial matter' to include any matter relating to the 
"conditions of employment which are to take effect 
after the termination of the employment". The exercise 
of power under that provision is limited to the making 
of the conditions whilst the contact of employment is 
in existence. 

The provision in paragraph (c) of the interpretation 
section 'industrial matter' which gives power to deal 
with any matter relating to "the dismissal ... of any 
person ..." should also be read in the context of the 
opening words of the definition, and thereby limited in 
the same way to an existing or prospective continuing 
relationship of employer and employee. The only 
extension of this has been where an industrial dispute 
has been resolved by orders directing re-employment 
and in some cases where re-employment is sought on 
the basis of unfair dismissal. 

Absent any industrial dispute and a claim to 
reinstate a dismissed employer [sic] the Commission 
does not have jurisdiction to deal with the common law 
contract between an ex-employer and an ex-employee. 

The applications in each case recognised in terms 
that the relationship between the parties was irretriev- 
ably at an end. It follows that the Commission has no 
jurisdiction to deal with the applications. 

[at page 1757; Emphasis added] 
Thus the Industrial Appeal Court concluded that the 

Commission's findings in those cases that there had been a 
denial of contractual benefits were not relevant because 
there was no jurisdiction for the Commission at all due to 
the fact of no employee-employer relationships in existence 
and no prospect for any restoration. 

This seems to mean then that not only must there be an 
existing employer-employee relationship for the Commis- 
sion to have jurisdiction to enquire into a claim for 
contractual benefits, there must be also an existing em- 
ployer-employee relationship or the prospect of one at the 
point of any remedy which may be applied by the 
Commission and that if this latter does not exist then there 
is no jurisdiction for the Commission to determine the issue. 

Leaving aside that part of its answer going to the actual 
claimed entitlement the Respondent submits that the 
judgements in the Coles Myer case and its predecessors as 
to the law mean the claim raised here is beyond the 
jurisdiction of the Commission because there is no longer 
an employment relationship and there is no prospect for an 
employment relationship. 

It is a matter of fact that there was an employer-employee 
relationship between the Applicant and the Respondent on 
the 5 May 1993 when the Applicant filed this application. 
The Respondent acknowledges that there was jurisdiction 
for the Commission then. The next day the Applicant was 
sacked. He became an ex-employee and according to the 
Respondent that fact and the absence of any prospect for 
re-employment disposes of the Commission's jurisdiction. 
As it was put in submissions, the law as it stands following 
the Coles Myer decisions means that while there was 
jurisdiction one day for the Commission to enquire into and 
deal with a claim there wasn't the next because the 
employee became an ex-employer and that state was going 
to remain the case. 

I have considered the Coles Myer judgement long and 
hard so far as it may have application here. There is a 
distinction between the facts in this matter and those in the 
Coles Myer cases. At the point of application there was no 
employer-employee relationships in the Coles Myer cases. 
There is in this case. It seems to me then that the fact of a 
severing of that employer-employee relationship the follow- 
ing day should not be accepted, of itself, as disposing of the 
jurisdiction which existed at the point of application. For 
one this would seem to be contrary to long established 
principles of law and administration of laws. And for 
another it cannot be presumed that the unilateral disposal of 
an employment relationship, of itself, disposes of any 
prospect for its restoration. And indeed there might be good 
reason for the Commission to exercise the discretion 
conferred by the Act in such a case to allow an applicant, 
dismissed after his/her application to amend his/her claim 
so as to include an issue going to re-employment. 

Further and in the context of this case, while it may be 
that after hearing the parties the Commission concludes that 
there is no prospect for re-employment, then per the Coles 
Myer judgement the jurisdiction to award the claimed 
contractual benefit is disposed of. But it can not be said in 
this case that the parties have been heard properly on this. 
Nor have they been heard properly on the actual claim of 
denied contractual benefits. 

I have concluded that on the basis of the existence of an 
employer-employee relationship at the time of application 
there is jurisdiction to proceed to enquire into whether or not 
the claimed entitlement is in fact due under the contract of 
employment which existed then. If the claimed contractual 
benefit is found, then the enquiry will proceed as to whether 
there is any jurisdiction for the Commission to apply any 
remedy. 

This finding of jurisdiction is now made. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

David Bryan and Others 
and 

Connaught Properties Trading as Connections. 
No. 435-442 of 1992. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
28 September 1993. 

Order. 

HAVING heard Mr A. Thorpe (of Counsel) on behalf of the 
Applicants and Mr G. Scott (of Counsel) on behalf of the 
respondent, and by consent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

1) That the applicant supply to the respondent full 
particulars of the claims in application No.'s 435 
to 442 of 1992 within 14 days of the date of this 
Order; and 

2) That the respondent supply answers to the claims 
within 14 days of receipt of those particulars of 
claim. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Alma D. Candelaria 

and 
Avel Pty Ltd trading as Timezone. 

No. 211 of 1993. 
COMMISSIONER C.B. PARKS. 

6 October 1993. 
Reasons for Decision. 

THE COMMISSIONER: The Notice of Application com- 
mencing this matter before the Commission alleges that Mrs 
Candelaria has been unfairly dismissed from her employ- 
ment as an Assistant Manager on 17 February 1993. 
Impliedly, the particulars thereof beg the reinstatement of 
the applicant to the position of employment from which she 
has been dismissed. 

As is the usual practice of the Commission, a pre-hearing 
conference was convened pursuant to s.32 of the Industrie 
Relations Act 1979. Thereat, the then-counsel for the 
applicant expressed an intention to also claim that Mrs 
Candelaria had not been allowed a benefit under her contract 
of employment. Further Particulars of Claim were subse- 
quently lodged with the Commission on 19 April 1993 and 
served upon the respondent. At paragraphs 13 and 14 of the 
Further Particulars of Claim, the relief sought is expressed 
as— 

"13. The Applicant seeks: 
(a) a declaration that she has been unfairly 

dismissed; 
(b) an order that she be reinstated in the position 

as assistant manager at Time Zone; 
(c) an order that the Applicant be compensated 

for lost wages between the time of her 
dismissal and the time of her reinstatement 
together with any other monetary loss which 
she has suffered as a result of her dismissal; 

(d) such other orders as the Commission sees fit. 
14. Or in the alternative to the orders sought in 

paragraph 14 (sic) the Applicant claims that the 
respondent has denied her contractual benefits 
owed to her under the contract of employment and 
seeks orders that the Respondent pay to the 
Applicant; 
(a) compensation for monetary loss suffered by 

the Applicant as a result of her dismissal by 
the Respondent; 

(b) such other orders as the Commission sees 
fit." 

At paragraphs 11 and 12 of the Further Particulars of 
Claim, it is pleaded that— 

"11. It was agreed between the Applicant and the 
Respondent at the time of the Applicant's employ- 
ment that she would be employed for a period not 
less than 96 hours per fortnight. 

12. In or about December 1992 the Respondent 
unilaterally and unlawfully reduced this to 80 
hours per fortnight. " 

Shortly following the commencement of the hearing 
before the Commission, it was stated for the applicant that 
her contract of employment entitled her to 96 hours paid 
employment each fortnight and that since about December 
1992 sixteen hours thereof, and payment for such, had not 
been provided to Mrs Candelaria by the respondent. 
Although no express relief is claimed within the Further 
Particulars of Claim, and notwithstanding the respondent 
objected to leave being granted to prosecute for such relief, 
the Commission being satisfied that—by inference the claim 
had previously been raised; the claim is of the nature the 
applicant is entitled to pursue; and that the dates scheduled 
for hearing the application would provide the respondent 

with a reasonable opportunity to prepare a defence thereto— 
the Commission granted leave to the applicant to amend her 
claim to include the relief sought. 

On 17 February 1992, at approximately 4.00 pm Mrs 
Candelaria returned to the Timezone centre at 790 Hay 
Street, Perth after observing a break from duty to which she 
was entitled. Shortly before her return Mr N. Bebb, the State 
Manager for the respondent, and Mr J. Lutter, Area Manager 
for the respondent, had arrived at the Hay Street centre with 
the intention of meeting with the applicant. Upon the return 
of the applicant, Mr Bebb accused her of having previously 
engaged in conduct associated with her employment which 
she knew to be wrong. Mrs Candelaria responded and denied 
she had conducted herself in a wrongful way. Thereafter, Mr 
Bebb terminated her services following which Mrs Cande- 
laria was directed to return a scarf provided by the 
respondent, to remove any of her personal belongings, and 
to leave the premises. At that same time Mr Bebb informed 
the applicant that she would be paid her wages through to 
the end of her shift at 7.00 pm that day, and that she would 
be paid one week's pay in lieu of notice and any other 
entitlements she was due, all of which would be made 
available to her on the following day. Mrs Candelaria 
departed the Timezone centre as directed by Mr Bebb and 
on the following day received her final payments from the 
respondent. 

In opening, the agent for the applicant asserted that Mrs 
Candelaria had been dismissed summarily from her employ- 
ment. On this premise it was submitted that the onus falls 
to the respondent to show that Mrs Candelaria had 
conducted herself in the manner which the respondent 
alleges; and that such conduct justified her immediate 
dismissal. It is said that the terms of her employment are 
such that they stipulate that an express period of notice is 
required and no alternative thereto, in the form of a payment 
in lieu, is provided. Thus to dismiss other than by means of 
the prescribed notice was unlawful unless there was valid 
cause for the summary remedy. Further, that the manner in 
which the dismissal was effected, according to cited 
authorities, constituted a summary dismissal should it be 
held that the contract may be lawfully terminated by a 
payment in lieu of notice. 

The respondent denied that the immediate dismissal of the 
applicant constituted a summary dismissal and contends that 
the method of dismissal, involving as it did, payments in lieu 
of the requirement for the applicant to work further for the 
respondent, is an accepted method by which a contract of 
employment may ordinarily be terminated. Thus the 
immediacy with which the contract of employment was 
concluded has no relevance. Additionally, the Commission 
differently constituted, when dealing with the same contract 
of employment in its Reasons for Decision dated 21 May 
1992, regarding matter No. 384 of 1992 (72 WAIG 1367), 
is said to have accepted that a previous termination of Mrs 
Candelaria's employment by means of a payment in lieu of 
notice was "a ligitimate procedure" and thereby effected in 
accordance with the contract. 

It was not in dispute that the contract of employment 
incorporates terms of employment specified within the 
Employee's Manual (exhibit 3) as added to, or varied by a 
document titled Contract and Terms of Employment, dated 
23 May 1991 (exhibit 5). The rights and obligations relating 
to the termination of Mrs Candelaria's employment are 
matters dealt with differently in each of the immediately 
aforementioned documents. The Employee's Manual, being 
that which has general application to the national operations 
of the respondent, refers to the respondent being entitled to 
a period of notice when an employee decides to leave and 
that the employee is obligated to give such notice— 

" equivalent to your pay period, ie a fortnight ". 

However, it is an express term within the applicant's 
Contract and Terms of Employment that— 

"One week's notice of any changes to your 
employment or the conditions thereof is required by 
either party. " 



The view previously expressed by the Commissioner in 
the Reasons for Decision dated 21 May 1992 (op.cit), as it 
relates to Mrs Candelaria's contract of employment, is in the 
following terms— 

"She was dismissed by the state manager Mr Bebb 
with payment of one week's wages in lieu of notice, 
together with outstanding annual leave entitlements. 
The applicant was engaged on a weekly contract of 
service and it appears to be accepted that the dismissal 
was not summary but rather was effected in accordance 
with the contract. " 

The facts found by the Commission on that occasion are 
that there had been a dismissal; the dismissal had been 
effected by the State Manager; no notice of dismissal was 
given but a payment made in lieu thereof; an outstanding 
entitlement was paid in addition; and that the employee was 
engaged on a weekly contract of service. Beyond this the 
Commission stated that " it appears to be accepted that 
the dismissal was not summary, but rather was effected in 
accordance with the contract The Commissioner did not 
state that he found the dismissal had not been summary and 
in accordance with the contract, but he observed that the 
parties appeared to accept it as being so. The method of 
dismissal was therefore not an issue before the Commission 
and, that being the situation, no opinion was expressed 
regarding the validity of the position the parties had adopted. 

It is submitted for the applicant that notwithstanding the 
position adopted by her on the occasion of her previous 
dismissal, her contract of employment prescribes different 
termination provisions which, as a matter of law, she is 
entitled to rely upon in her present action before the 
Commission. That is, the right to one weeks' prior notice 
of her dismissal. It is the view of the Commission that the 
agent for Mrs Candelaria correctly stated her rights and the 
lawful termination of her services on 17 February 1993 
could not be effected by the payment of what amounted to 
damages which purported to be in lieu of the giving of that 
notice. The dismissal of the applicant was immediate. I view 
that, coupled with the directions that she hand over a scarf, 
the property of her employer, and thereupon immediately 
leave the premises, as an indication of the respondent acting 
to arbitrarily, and therefore summarily, terminate the 
employment. The nature of that act has no different 
complexion because the respondent, absent any prescription 
to do so, voluntarily paid a level of damage which it 
unilaterally assessed. Having so held in relation to this 
preliminary matter, the Commission declared that the onus 
lay with the respondent to show that Mrs Candelaria 
conducted herself in the manner of which she had been 
accused, and that her summary dismissal had been justified. 

The applicant commenced employment as an assistant 
manager in August 1990. Her services were terminated by 
the respondent in March 1992, which she claimed was unfair 
and therefore applied to the Commission for reinstatement 
in her employment. In that matter. No. 384 of 1992 (op.cit), 
the Commission found the dismissal to be unfair, in essence, 
because management had not made Mrs Candelaria fully 
aware of what is expected from her, and of its dissatisfac- 
tion, not had it adequately warned her that her employment 
was in jeopardy, thereby giving her the opportunity to make 
amends where necessary. The resulting order of the 
Commission caused her to be re-engaged as an assistant 
manager in June 1992 on the basis that her performance 
would be subject to a review. In relation to this conclusion 
the Commission said— 

"An order will issue requiring the reinstatement of 
the applicant. However because of the evidence 
produced as a whole in the proceedings the re- 
employment of the applicant will be subject to a review 
after a period of two months or such other period as 
may be agreed between the parties. This will allow an 

opportunity for the respondent company to plainly state 
its expectations regarding the applicant and will 
provide an opportunity for the applicant in the 
knowledge of these proceedings and the expectations 
to demonstrate her value to the respondent. The 
applicant's employment should receive some direct 
attention from Mr Bebb during this period. '' 

(72 WA1G 1367 at 1371) 

When dismissed in March 1992, Mrs Candelaria had been 
employed as an assistant manager at the Ihart Hill centre 
of Timezone. She recommenced employment at the Fre- 
mantle centre from where she was transferred to Cinema 
City centre in September 1992. There she remained until 
further transferred to the 790 Hay Street centre in late 
December 1992. Mrs Candelaria remained at the 790 Hay 
Street centre until her dismissal on 17 February 1993. 

Upon commencing at the Fremantle centre the applicant 
was required to undergo a retraining program to ensure that 
she would be fully aware of what was required of her. The 
respondent's general operational procedures were to be 
reviewed and an emphasis was to be placed upon particular 
chapters of an operations manual, and in addition, proce- 
dures peculiar to the Fremantle centre (exhibit 2). The 
retraining program was conducted by the manager of the 
Fremantle centre, Mr W. Dodd, whose evidence is that he 
had been expected to review with Mrs Candelaria the 
chapters identified for extra attention, but that he did not 
complete that task. According to Mr Dodd, Mrs Candelaria 
indicated to him that she knew from her past experience 
what was required of her as an assistant manager. 

On the night of 9 June 1992 the security alarm at the 
Fremantle centre was found not to be armed and operating 
in the secure mode. Mrs Candelaria had been responsible for 
the correct setting of that alarm. The procedure for such was 
a matter dealt with in her retraining. 

Mr Bebb stated in a memo to the applicant on 11 June 
1992 (exhibit B), that she had been responsible for the 
security of the store, that the failure to adequately secure the 
premises was regarded as a dereliction of her duty and that 
unnecessary expense had been incurred in order to have the 
alarm correctly set. Mrs Candelaria responded in writing on 
16 June 1992 (exhibit G) wherein she indicated that, on the 
morning following the incident, Mr W. Dodd had raised the 
matter with her and she had explained that she did not know 
why the alarm had not been in the correct mode because she 
was sure she had completed the required arming procedure. 

On 15 July 1992 Mr Bebb issued another memo to the 
applicant (exhibit C) wherein he recounted complaints he 
had of her performance when he visited the Fremantle centre 
two days earlier. The complaints made were that a man and 
his two daughters had not been provided with the required 
service; that the initial games machine selected by them 
required remedial action; that two alternative machines 
nearby did not have the required number of balls for the 
game offered; and that another nearby but different games 
machine was inoperable because a number of coins were 
jammed in the mechanism. Mr Bebb concluded that the 
games machines had not been adequately supervised and 
attended. He also complained that the entrance area of the 
centre required vacuuming and that cleaning and rubbish 
removal from the outside vicinity of the centre was required 
and had not been done. It is also recorded in the memo that 
a particular neon sign had not been illuminated and when 
brought to the attention of the applicant she said she had not 
checked it, as required, and was unaware of how to activate 
the sign. Thereafter it is confirmed that Mr Bebb explained 
the activation procedure and the requirement that the duty 
manager check for the correct operation of the sign. 

A further memo was directed to Mrs Candelaria on 
31 August 1992 (exhibit D). Therein Mr Bebb states that in 
his view the applicant failed in her responsibility as duty 
manager when a staff member and a security guard were 
assaulted and she, Mrs Candelaria, did not personally record 
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the incident in the appropriate diary. Mr Bebb was also 
critical of the applicant having led him to believe that, on 
her instruction, Beren, an employee involved in the incident, 
had recorded the details in the appropriate diary when such 
had not been done by him, but by the centre manager, Mr 
Dodd, on the following day. 

The memo closes with the following statements— 

'' This is extremely poor management, and can not 
be allowed to continue. I have spoken to you, and 
confirmed this in writing on three previous occasions, 
and I stress that this is your final warning. Any further 
incidents of this nature will result in immediate 
dismissal. 

I have decided to move you to Hoyts Cinema City, 
as the duties and responsibilities there are lighter than 
those at any other Timezone. 

If there is anything in this letter that you wish to 
discuss with me, please contact me. " 

Mrs Candelaria responded in writing to Mr Bebb's memo, 
dated 31 August 1992. Her memorandum (exhibit H) is 
dated 10 September 1992. Therein the applicant expresses 
her concern that she had been warned on three occasions and 
states that she did not accept that the warnings were 
justified. In relation to the assault at the Fremantle centre, 
the applicant explains that she instructed Beren to "write a 
note to (Mr Dodd) explaining full details of the fight" and 
that she did so because he had been involved in the incident 
and was therefore able to give a first-hand account. She had 
not observed the incident because she was attending to 
duties at the counter. It is said that there was no intention 
on her part to mislead Mr Bebb when she previously 
responded to him saying "yes, Beren wrote it in the diary" 
because she believed he had done so and was unaware that 
he had written it elsewhere on a piece of paper. Further, it 
is explained that on the day the man and his two daughters 
visited the Fremantle centre, she had instructed an em- 
ployee, Darryl, to address a noise problem with the game 
machine they initially selected on their arrival. The incident 
occurred during school holidays when the centre was 
extremely busy. At her request Darryl had contacted Mr 
Bebb and explained that the particular game machine was 
faulty and therefore she was not to blame for the problem 
it caused. Mrs Candelaria observes that Darryl was then 
dismissed and does so in a manner which implies that it was 
as a consequence of his support for her position. It is stated 
that she had not been taught to operate the neon "signs", 
and finally, that in her opinion it is not possible for the centre 
to be kept clean and tidy at all times during school holidays 
when it is very busy. Mrs Candelaria closes by stating that 
she is determined to do her best for the respondent and 
believes that she has always done so. 

On 6 October 1992, Mr Bebb responded in writing 
(exhibit E) to Mrs Candelaria's memo of 10 September 
1992, which he says was not received until 2 October 1992. 
Therein Mr Bebb indicates that he does not accept Mrs 
Candelaria's version regarding the reporting of the assault 
incident at Fremantle. He states that Beren denies she asked 
him for a report, or that he record the incident in the diary 
and that Beren claims he proposed leaving a note for Mr 
Dodd explaining that there had been a fight. It is stated that 
it had been previously explained to Mrs Candelaria that with 
any major incident it is the manager's responsibility to enter 
the details in the diary. It is further stated that at the time 
of the assault incident she should not have been attending 
the counter performing cashier duties but attending to the 
managerial duties on the floor area. It is denied that Darryl 
was dismissed for speaking on her behalf and stated that had 
she checked she would have learned otherwise. As to the 
operation of the neon sign, the applicant is reminded that Mr 
Bebb demonstrated the correct operating procedure but that 
since then a Mr S. Rundell had informed him that she had 
again indicated she did know how to operate the lighting 
correctly. Mr Bebb then states that if she is unsure of a 
procedure she should ask for assistance and it will be 
provided. 

One further memo from the respondent to the applicant 
was submitted to the Commission (exhibit F). On 21 De- 
cember 1992 Mr J. Lutter recorded that he had attended the 
Hoyts centre on a particular day where he observed that Mrs 
Candelaria allowed a visitor behind the counter. The memo 
continues— 

'' As you are well aware of the stringent Timezone 
security measures, it is under no circumstances 
acceptable having a visitor behind the counter during 
operating hours. 

To avoid any future confrontations I urge you not to 
let any visitors behind the counter and follow our 
security guidelines as outlined to you on previous 
occasions." 

Mrs Candelaria responded to the last mentioned memo, 
in writing, on 28 December 1992 (exhibit J). Therein it is 
drawn to the attention of Mr Lutter that the visitor referred 
to was a former staff member. The observation is made that 
the counter, unlike those in other centres, has no security 
door and a request is made for such to be installed to indicate 
to visitors they are not permitted behind the counter. In 
addition, it is suggested that a sign be posted to inform 
visitors accordingly. Finally, there is a reminder to Mr Lutter 
that Mrs Candelaria had identified other managers who had 
frequently breached the rule and it should therefore by 
brought to their attention also. 

From 27 January 1993 to 2 February 1993 a covert video 
surveillance was conducted in the 790 Hay Street centre. It 
focussed upon the counter and its associated work area. A 
time elapse recording device was used and thus a record of 
the whole period was obtained on one video cassette tape. 
At the end of the period, the security contractor responsible 
for the surveillance submitted the tape to the respondent for 
scrutiny. Mr Lutter viewed the recording and formed the 
opinion that on 30 January 1993 Mrs Candelaria had 
engaged in conduct which she knew to be wrong in that, on 
two occasions she smoked cigarettes in the centre during 
operating hours and on one occasion permitted a visitor to 
enter the work area behind the counter. 

At the time Mr Lutter viewed the surveillance video tape, 
Mr Bebb was on leave overseas. On the instruction of Mr 
Bebb, Mr Lutter awaited his return to duty so Mr Bebb could 
assess the situation and decide what action would be taken. 

Mr Bebb returned to duty on 15 February 1993 and on 
that, or the following day, he viewed those portions of the 
tape where Mr Lutter believed that Mrs Candelaria wrongly 
conducted herself. Mr Bebb also viewed one other occur- 
rence on the tape where the manager of the 790 Hay Street 
centre, Mr B. Vanjelovski was seen to be in the work area 
behind the counter and not wearing the required uniform. He 
was not the duty manager at the time. Mr Lutter had 
concluded that the circumstances of that occasion were such 
that neither the duty manager, Mr A. Pride, nor Mr B. 
Vanjelovski had offended against the respondent's rules. Mr 
Bebb agreed, having heard the explanation provided by Mr 
Lutter. Like Mr Lutter, Mr Bebb concluded that on two 
occasions the applicant smoked cigarettes in the centre and 
had also allowed a visitor into the work area behind the 
counter. 

It is as a consequence of viewing the video tape that Mr 
Lutter and Mr Bebb confronted Mrs Candelaria on 17 Febru- 
ary 1993. According to Mr Lutter and Mr Bebb, Mr Bebb 
stated to Mrs Candelaria that they had evidence of her 
smoking in the centre during operating hours, and of her 
allowing a visitor behind the counter during such hours. 
According to them the applicant initially denied that she had 
engaged in such conduct but when further challenged said 
she had allowed Mr F. Yassid, a casually dressed relative 
of hers who was also an off-duty Timezone employee, 
behind the counter because he had assisted her with 
preparatory work for the conduct of a 'super session". Mrs 
Candelaria says that on that day Mr Bebb stated to her that 
there was a witness to her smoking in front of customers. 
According to her, it is that which she denied but admitted 
to smoking in the centre when the door is closed and 
therefore no customers are present, and during her break 
from duty. 
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Mrs Candelaria confirms that she admitted to Mr Bebb 
that her nephew had visited the centre when off-duty and 
therefore out of uniform, and that he had assisted her. She 
therefore allowed him behind the counter. 

It is claimed on behalf of Mrs Candelaria that the 
respondent acted unfairly when it dismissed her on 
17 February 1993 because her conduct on 30 January 1993, 
which prompted that action, was of a type which manage- 
ment had previously condoned with her and other employ- 
ees. In addition thereto, it was said on her behalf that the 
respondent employer did not accept that her previous 
reinstatement had been justified and has therefore subjected 
her to a greater degree of scrutiny than other employees. 
Thus it is inferred that management was biased in its dealing 
with the applicant and it was inevitable that she would be 
declared unsatisfactory. 

It is denied by the respondent that the applicant was 
singled out for any unwarranted scrutiny. Mr Bebb says he 
accepted the previous reinstatement of the applicant had 
been justified and in order to avoid any prejudice to her he 
had appropriately addressed the assembled staff regarding 
her return to employment. Upon her return to employment, 
particular attention was directed to Mrs Candelaria partici- 
pating in a retraining program which, Mr Bebb says, was 
implemented at the behest of the Commission because the 
respondent had been found not to have adequately conveyed 
to Mrs Candelaria what it expected of her. Thus the program 
was intended to make her fully aware of her obligations as 
an employee and as assistant manager. Further, the 
Commission had been critical of the respondent's failure to 
observe its prescribed disciplinary procedures which re- 
quired that warnings be given in writing. The respondent has 
heeded this and been more diligent in relation to all 
employees. 

It is said for the respondent that the warnings contained 
in the several memo's issued to Mrs Candelaria before her 
dismissal, relate to matters of importance which she was 
well acquainted with and therefore knew were within her 
responsibilities. The respondent submits that it has strict 
rules which are published. These are known to the applicant, 
particularly that smoking is prohibited in Timezone centres, 
although it has been allowed within a separate room where 
such is provided for use by employees; and that duty staff, 
correctly attired in uniform, are the only persons allowed in 
the work area behind a counter. The exclusion of visitors 
from behind the counter was explained to be a security 
measure because of the large sums of money held there and 
the image to be portrayed relied upon uniformed employees. 
It is denied that management has condoned employees 
ignoring these rules. 

The surveillance video tape was produced in proceedings 
before the Commission. Those parts which record the 
conduct complained of were viewed by the Commission, the 
parties and their representatives. The tape was not submitted 
into evidence but was used by each advocate to assist 
wimesses in giving a precise description of the conduct 
complained of and the circumstances in which it occurred. 

Mrs Candelaria says that one of the occasions she was 
seen to be smoking behind the counter was shortly prior to 
the time at which a 'super session' was due to start. She says 
it was at a time that no customers were present in the centre 
because they were prevented from entering the centre while 
the games machines were prepared for that session. This 
practice of smoking at a time when customers were not 
afforded entry, such as also occurs during the period when 
cash is collected from a centre, had not previously been 
prevented by management, says Mrs Candelaria. She says 
that the other occasion that she was seen to have been 
smoking occured during a break from duty when she also 
consumed a meal, both of which she did from a sitting 
position on the floor behind the counter where she could not 
be easily observed. It was argued on behalf of Mrs 
Candelaria that, notwithstanding the respondent's published 
rules prohibit the consumption of food in Timezone centres, 
such was allowed for employees in the 790 Hay Street 
centre, and that it was therefore reasonable for Mrs 
Candelaria to assume she could also smoke a cigarette in 

that centre, provided she did so discreetly. Although the 
applicant may have thought smoking was tolerated when the 
centre was closed, 1 am satisfied from her responses that she 
knew that such was not the case at times when customers 
may be present, and that is why she sought to conceal that 
she was smoking, by sitting on the floor, and by activating 
an electric fan to disperse the smoke. 

Mrs Candelaria says that notwithstanding her nephew, Mr 
Yassid, was off-duty and out of uniform, it was not wrong 
for her to allow him behind the counter because he was an 
employee of Timezone and known to her and therefore, by 
inference, did not constitute a threat to security. In addition 
he assisted her with the work to be done and therefore she 
had been prepared to allow him to sit on the floor behind 
the counter and eat a meal. When questioned regarding the 
previous occasion when, at Hoyts cinema centre she had 
allowed a person to occupy her seat behind the counter, she 
did not accept that she had been wrong in allowing that to 
occur because that person was known to her as a former 
Timezone employee. She viewed it as rude to refuse entry 
behind the counter to such a person. It is also inferred that 
in her assessment, there was no threat to security. Thus, 
notwithstanding the memorandum issued to her by Mr 
Lutter on 21 December 1992, she does not accept that under 
no circumstances should a visitor be allowed behind the 
counter during operating hours. In defence of her conduct 
it is said that die surveillance tape reveals a similar incident 
which Mr Lutter and Mr Bebb condoned. Then, Mr Pride, 
an assistant manager and the duty manager, allowed Mr 
Vanjelvoski, the manager, to enter behind the counter when 
he was not in uniform. This, Mr Lutter explained, was an 
entirely different circumstance. Firstly, the centre had 
ceased its operations for the day and was closed. Secondly, 
Mr Vanjelvoski is the centre manager and therefore the 
superior of Mr Pride. He had made a prior arrangement to 
attend the centre and take possession of the money float he 
would require when, after a period of leave, he recom- 
menced duty the following day. That, I accept, is an entirely 
different set of circumstances and therefore I do not find that 
by comparison the conduct of Mrs Candelaria was viewed 
unfairly by management. I find that the applicant did not 
comply with the known rule regarding the exclusion of 
visitors about which she had been reminded of, and warned 
for breaching, in December 1992. 

Mr B. Clarke, the person identified as Beren, who had 
been involved in the assault incident at Fremantle, says that 
because he was affected by the incident he had decided not 
to commence work at his usual start time on the following 
day. According to Mr Clarke he therefore proposed to Mrs 
Candelaria that he leave a note to advise Mr Dodd 
accordingly, Mr Dodd being the duty manager the next day. 
Mr Clarke says that Mrs Candelaria gave him no instruction, 
in relation to recording the incident, that he can recall. Mrs 
Candelaria maintains that she fulfilled her responsibility by 
issuing an instruction to Mr Clarke that the appropriate diary 
record be made and he responded that he would do so. 
Notwithstanding the conflict with Mr Clarke's evidence in 
chief, he was not subsequently challenged with the 
applicant's assertions. Thus it remains Mr Clarke's uncon- 
troverted evidence that he did not act on instruction from 
Mrs Candelaria, nor did he acknowledge he would do so. 
Additionally, it is the evidence of Mr Bebb that an incident 
of this nature is required to be entered in the diary by the 
duty manager and that was not done by the applicant. There 
was no evidence that the applicant knew such was required 
of her in person. I have no reason to doubt that Mrs 
Candelaria believed she had arranged for the incident to be 
appropriately recorded and had therefore met her responsi- 
bility. She clearly accepts that it was her responsibility to 
ensure such an incident was recorded in the diary. The fault 
revealed to the Commission is that she did not ensure it was 
done and she was prepared to assume that such was the case 
when questioned by Mr Bebb. To that extent she failed to 
properly manage. 

In relation to the complaints levelled at the applicant by 
Mr Bebb in his memo on 15 July 1992 (exhibit C), Mrs 
Candelaria says that she experienced difficulty attending to 
the matters complained of because it was during school 
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holidays and therefore a very busy time for the Fremantle 
centre. The inference being she, and the employees under 
her control, had been occupied with other duties. As to the 
complaints raised by Mr Bebb regarding the unsatisfactory 
state of several games machines at the time the father and 
his two daughters attended the centre, there is evidence that 
the first machine selected by them intermittently was very 
noisy and that coin jams in the mechanisms of machines 
occurred from time to time. That ignores however, that there 
were four machines in close proximity to each other which 
were not in the operational state required by the respondent. 
Mr Bebb has had extensive experience in the industry and 
I therefore prefer his assessment that they had not been 
supervised or attended to for some period of time. There was 
no denial that he correctly assessed there was a need for 
cleaning and the removal of rubbish. I am satisfied from the 
evidence that, at the time of day Mr Bebb visited the centre, 
the number of customers was not so great as to have 
occupied Mrs Candelaria and her staff to the extent that they 
had no opportunity to perform the duties which Mr Bebb 
complains were not done. Thus at that time it was reasonable 
for him to conclude that Mrs Candelaria had failed to 
adequately manage the centre on that day and had not 
maintained the service and image important to the respon- 
dent. 

According to Mrs Candelaria, she implemented the 
appropriate procedure on 9 June 1992 to arm the security 
system before leaving the centre that night. She was satisfied 
that she armed the system because the device responded 
with the required sound signals. It is evident from the 
questions put to her that, in addition to the sound signals, 
the device also displays a light signal which confirms it is 
armed. However, it was never put directly to her that she did 
not check this light signal. TTie applicant says that alarm 
systems used by the respondent had been set off by insects 
and precautionary measures were required to prevent that 
occurring. On her behalf it was suggested that an insect may 
also have caused the problem with the Fremantle alarm. It 
is clear that a person from the security company engaged by 
the respondent discovered that the alarm was not armed. The 
alarm was then armed by a person from the security 
company and no malfunction was evident with the alarm 
system. There was no evidence that the Fremantle alarm 
system had malfunctioned at any time prior to 9 June 1992, 
or at any time subsequent to that date. There is no evidence 
that the respondent has experienced a situation where alarms 
in other centres have failed to arm, or have been disarmed, 
by the intrusion of an insect. It is apparent from several 
memos submitted to the Commission (exhibit 4) that on 
occasions alarm systems have been found not to be armed. 
On each occasion the person responsible for the arming 
procedure has been held by the respondent to be at fault and 
warned. No likely cause for the failure of the Fremantle 
alarm system has been shown to the Commission. I therefore 
think it most probable that on the night of 9 June 1992, Mrs 
Candelaria set about aiming the alarm but she failed to 
ensure that she achieved the required result. It was therefore 
reasonable for Mr Bebb to reach that same conclusion and 
to warn the applicant as he did. 

Mr Bebb's memos to Mrs Candelaria reveal, and his 
testimony to the Commission is, that he had become 
dissatisfied with her performance because on several 
occasions she had not complied with required policies and 
procedures. She had therefore failed in her responsibility as 
an assistant manager. The conduct of Mrs Candelaria as 
captured on the surveillance video tape, Mr Bebb viewed in 
consultation with Mr Lutter as a wilful disregard of rules 
known to her and a preparedness to ignore warnings. That 
is also the view of the Commission. I am therefore satisfied 
that the respondent did not act unfairly when it terminated 
the services of Mrs Candelaria in the manner which it did. 
That part of the claim which seeks reinstatement in 
employment will therefore be dismissed. 

It remains for the Commission to determined the claim 
of the applicant that she has not been allowed a benefit 
which she was due under her contract of employment. In 
view of the foregoing decision of the Commission this claim 
may be shortly disposed of in that, absent a contract of 

employment, or the re-establishment of a contract of 
employment, the Commission lacks jurisdiction to grant 
relief of the nature sought. That has been held to be so by 
the Industrial Appeal Court in the matter of Robe River Iron 
Associates v. The Association of Drafting Supervisory and 
Tfechnical Employees of Western Australia (68 WAIG 11) 
and in the matter of Coles Myer Ltd v. K.F. Coppin, N.W. 
Ryan and J. Sweeting (73 WAIG 1754). The application as 
a whole is therefore dismissed. 

Appearances: Mr M. Keogh appeared on behalf of the 
applicant. 

Mr D.F. Parker appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Alma D. Candelaria 
and 

Avel Pty Ltd trading as Timezone. 
No. 211 of 1993. 

COMMISSIONER C.B. PARKS. 
6 October 1993. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Applicant 
and Mr D. Parker on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Jack Fitzpatrick 
and 

Milforo Pty Ltd. 
No. 874 of 1991. 

COMMISSIONER R.N. GEORGE. 
20 September 1993. 

Reasons for Decision. 
THE COMMISSIONER: This matter concerns a claim 
pursuant to section 29(b)(ii) of the Industrial Relations Act 
1979 that the applicant, Mr J. Fitzpatrick, has been denied 
a benefit, not being a benefit under an award or order of the 
Commission, that is said to arise out of an employment 
arrangement ancillary to the sale of his business, Austway 
Pty Ltd, to a company associated with Messrs Damien 
Parkes and Ian Harris. The application was originally filed 
against Damien Parkes and Ian Harris t/a Seriwood Pty Ltd. 
At the outset of hearing proceedings before the Commission, 
however, it was established that the claim properly should 
be against Milforo Pty Ltd and with the consent of the 
parties leave was granted by the Commission to vary the 
application to reflect this. 

The facts as I discern them from the evidence and 
submissions before the Commission are as follows. 

The Applicant was the owner of a business in Western 
Australia known as Austway Pty Ltd which manufactured 
and sold boats, mainly a line known as Baron boats. In July 
1989, the Applicant was introduced to Mr Ian Harris, a 
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Director of an eastern states company known as Seriwood 
Pty Ltd, who put to him a proposition which involved the 
acquisition by Seriwood of the business, plant and stock of 
Austway Pty Ltd under terms set out in a document dated 
18 July 1989 entitled Heads of Agieement [Exhibit 1], The 
Heads of Agreement document is signed by Mr Fitzpatrick 
on behalf of Austway Pty Ltd and by Mr Parkes on behalf 
of Seriwood Pty Ltd. Under the Heads of Agreement, 
Seriwood Pty Ltd or its nominee (the Purchaser) undertook 
to pay Austway Pty Ltd (the Vendor) $100,000 for the plant, 
business good will and stock of the company by the issue 
of shares in Concord Securities Limited, a Second Board 
company listed at the time on the South Australian Stock 
Exchange, at the first opportunity after Concord Securities 
Limited became a subsidiary of Seriwood Pty Ltd. It was 
expected that this would occur through a motion to be 
considered at an extraordinary meeting of shareholders in 
accordance with Section 12(G) of the Shares Acquisition 
Code. The purchase price was to also include a further 
amount of $125,134 by way of a payment or a commitment 
to assume responsibility for debts of Austway Pty Ltd as 
listed under the Heads of Agreement in a Schedule marked 
"D". None of the Schedules identified as being annexed to 
the Heads of Agreement were placed before the Commis- 
sion. 

The Heads of Agreement further provided under 
CLAUSE 3.—RECITALS that if for any reason the 
extraordinary meeting of shareholders did not approve the 
motion to enable Seriwood Pty Ltd to gain control of 
Concord Securities Limited the agreement would terminate 
and each of the parties to it would meet their own costs and 
save the other from all actions or consequences thereof. 

What was to occur in relation to Mr Fitzpatrick and the 
employees of Austway Pty Ltd was dealt with under the 
Heads of Agreement in the following terms: 

"5.—PROFIT AND EXPENSES 

5.1 The Vendor shall be entitled to all of the profits 
of the Business together with all book debts due 
and owing to the date of completion and shall pay 
or bear or be liable for all outgoings and expenses 
in respect of the Business including wages and 
salaries, sick pay and holiday pay of employees 
of the business to the date of completion. 

5.2 The Purchaser shall be entitled to the profits which 
shall become due and owing after the date of 
completion and shall pay and bear all outgoings 
and expenses in respect of the Business including 
wages and salaries and sick pay and holiday pay 
from the date of completion. 

5.3 After completion the Purchaser will assist the 
Vendor in all reasonable ways to manage the 
Vendor company from the date of completion 
until the Vendor company either has none of the 
existing debt, or an arrangement is made with the 
creditors, either voluntarily or by way or liquida- 
tion or other actions. 

5.4 Any necessary apportionment of outgoings wages 
and salaries holiday pay and other commitments 
of a continuing periodical or recurring nature 
(including rent and other expenses payable by the 
Vendor under the Lease) shall be apportioned 
between the Vendor and the Purchaser and 
adjusted upon completion. 

5.5 The purchaser agrees to engage the vendor for a 
period of one year with an option to renew for 
another year, at a contract price of $30,000 
(renewable after one year) for the services of one 
Jack Aubrey Fitzpatrick. This engagement is to be 
consistent with normal commercial terms and 
dependent upon turnover. 

9.—STAFF 
9.1 On the date of completion hereof the vendor will 

terminate the service of all staff employed in the 
business and will pay to all staff employed in the 
business and will pay to all such staff (sic) all 
salary holiday pay and other remuneration to 
which they are legally entitled to the intent that 
if any of such staff are employed by the purchaser 
on or after the date of completion hereto the 
purchaser will not be responsible for any salary, 
wages, holiday pay, superannuation or any other 
remuneration for or in respect of any period prior 
to the date of completion hereof." 

[Exhibit 1] 
'Completion' of the contract was subject to the following 

specific provisions contained in the Heads of Agreement. 
"6.—COMPLETION 
6.1 Completion of this agreement shall take place on 

and is conditional upon the transfer of control of 
Concord Securities Limited to Seriwood Pty Ltd. 

6.2 Completion of this agreement shall take place on 
and is conditional upon the transfer of the Stock 
and Assets to the Purchaser and compliance with 
the other terms contained herein; 
(a) The Vendor entering into an acceptable 

management agreement with the Purchaser, 
whereby the Purchaser will use its best 
endeavours to manage the affairs of the 
Vendor, limited to the pre-existing debts in 
a proper and businesslike manner so as limit 
any possible impact for the shareholders of 
Austway Pty Ltd. 

(b) The Vendor supplying a complete and up to 
date list of Creditors which will be accepted 
as the only creditors referred to in Schedule 
annexed hereto marked "D". 

(c) The Vendor indemnifying the Purchaser 
from any other liabilities in respect of 
Austway Pty Ltd, Baron Offshore or any of 
the products produced therefrom, real or 
contingent. 

(d) The Vendor providing a list of all equipment, 
plant stock and fittings with values ascribed, 
as at the date of completion as per Schedule 
annexed hereto marked "B"." 

[Exhibit 1] 
A Management Agreement dated 18 July 1989 reflecting 

the requirements of subclause 6(2)(a) above was prepared 
and signed by Seriwood Pty Ltd and Austway Pty Ltd 
(Exhibit D). 

As events transpired, it was known by December 1989 
that the objective of gaining control of Concord Securities 
Limited had failed due to the fact that the company had been 
delisted by the South Australian Stock exchange for failing 
to meet its reporting obligations and the Heads of 
Agreement terminated by virtue of the provisions contained 
therein. 

In the period between July 1989 and February 1990 Mr 
Fitzpatrick conducted himself as though the arrangements 
under the Heads of Agreement and the Management 
Agreement were in effect. The business was managed by a 
Mr Smith who had transferred from another Western 
Australian business with related activities which the 
Seriwood group of companies was also seeking to purchase. 
Under the management structure then in place it was 
understood by Mr Smith that Mr Fitzpatrick was answerable 
to him and was to be directed in his work by him, although 
in practice it would seem that Mr Fitzpatrick acted 
independently in his tasks of promoting the sale of Baron 
boats and assisting generally within the manufacturing 
process. Mr Fitzpatrick was paid by Mr Smith on the 
authority of Mr Parkes or Mr Harris from Sydney at the rate 
of $428.00 per week nett with taxation being deducted by 
Milforo Pty Ltd. Milforo Pty Ltd is apparently a subsidiary 
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of Seriwood Pty Ltd and is said to have replaced Seriwood 
Pty Ltd as its nominee in its relationship with Austway Pty 
Ltd at some point in time between July 1989 and February 
1990. This change is not, however, reflected in any of the 
documentation before the Commission. No agreement 
existed in respect of holidays or paid sick leave for Mr 
Fitzpatrick. 

The evidence of Mr Harris for the respondent was that 
alternatives were pursued in an attempt to achieve the 
original objectives of Seriwood Pty Ltd but in the end that 
course failed and "completion" in accordance with clause 
6 of the Heads Agreement never occurred. Mr Fitzpatrick 
continued to be paid, however, at the rate of $428.00 per 
week nett until 14 February 1990 and it is payment at that 
same rate plus average weekly expenses estimated at $40.00 
from 14 February 1990 until 25 October 1990, a total 
amount of $14,754.00, that is now subject to the claim 
before the Commission. 

In February 1990 Mr Harris announced that the operations 
of Austway Pty Ltd were to be closed down and that all 
future construction of Baron boats was to be carried out in 
Sydney. To this end all of the staff in Perth, including Mr 
Smith, were dismissed and equipment necessary to the 
manufacture of Baron boats was transported to Sydney. 
These actions were completed by 14 February 1990 and 
from that time, while some form of relationship continued 
between Mr Fitzpatrick and Milforo Pty Ltd, he received no 
further weekly payments. The nature of the relationship is 
not clear from the evidence which on both sides could be 
said to be based partly on assumptions or understandings 
which were never clarified or clearly expressed in any form, 
despite a number of written exchanges between the parties. 
The evidence of Mr Fitzpatrick was that he believed his role 
pre and post 14 February 1990 was unchanged, despite the 
fact that from that date he had no role in the construction 
of Baron boats and worked firstly from home and later from 
an office provided to him in the premises of Hayway Marine 
for whom he had assisted in establishing an agency for the 
sale of Baron boats produced in Sydney. The only written 
exchange between the parties which gives a guide to what 
was intended is to be found in a letter to Mr Fitzpatrick from 
Mr Parkes dated 5 February 1990 which, formal parts 
omitted, is in the following terms— 

"Dear Jack 
Further to my telephone discussions with you last 

week, I confirm that we are no longer manufacturing 
boats in our own right. We therefor have taken the view 
that our actions have constituted an end to the 
agreement between Austway and Offshore Marine. 

We have now undertaken a complete review of the 
trading of Austway (under the terms of our Manage- 
ment Agreement), and Milforo (Baron Boats) of which 
you were an employee. As you would be aware we need 
to review the Sale and Purchase Agreement to which 
we are both party. I will send you the variations under 
a separate cover. Suffice to say at this moment 
however, that we are very concerned and disappointed 
about the trading results for Milforo Pty Ltd. Much of 
this has been attributed to our lack of on site 
management, but we have also established that pay- 
ments have been made by Milforo to Austway 
creditors. This is contrary to all instructions and 
understandings. 

This requires some adjustment to our relationship 
which will be reflected in the new Deed. 

In respect to the future agencies, we have now 
resolved to offer an agency for Metropolitan Perth. This 
agency would be exclusive, however we retain the right 
to sell at full retail price in any place in Australia. 

Your role is to sell into the market at our 
Recommended Retail Price ONLY or into the country 
areas. For this you will be paid a commission under the 
current arrangements. 

We will then have a Metropolitan Agent who, if 
appointed by you, will be included in your commission 
structure. 

The terms of the agency would be as follows: 
The Agent will stock each of the Baron Boats 

as specified by Baron from time to time; 
The Agent will be provided with a trade price 

at a level of finish determined by Baron from time 
to time; 

The Agent will complete the Baron Order Form 
in accord with the instructions. The terms will be 
25% deposit with order, 50% payment when the 
boat is completed and despatched, 25% on 
delivery; 

Baron will market into the state and advertise 
extensively; 

Baron will seek country agents and will 
consider sub agents; 

The Perth Agent will be required to dispose of 
30 boats per year, rising by 10% per annum; 

Baron will modernise and update its designs on 
an annual basis. 

As you can see there are few basic changes to that 
under which you have worked. We wish to appoint the 
agent by the 10th March 1990. 

I look forward to your consideration of the above. 
You have my phone and fax numbers above if you 
would like to discuss the contents of this letter. 

We will need detaUed marketing plans and financial 
statements from any applicant in support of their 
application. We will keep you informed as to our 
requirements. 

Kind Regards 
Damien Parkes" 

(Exhibit C) 
This letter establishes a number of relevant points, i.e. 

1. A complete review of the trading of Austway Pty 
Ltd under the Management Agreement (Exhibit 
D) and of Milforo Pty Ltd had been undertaken, 
apparently without reference to Mr Fitzpatrick. 
Under the existing Agreement Mr Fitzpatrick was 
somehow viewed as an employee of Milforo Pty 
Ltd. 

2. A new "Sale and Purchase Agreement" was to be 
prepared. 

3. Some adjustment to the existing relationship was 
to be reflected in the new "Deed". 

4. The new relationship was to establish a retail 
commission structure of which Mr Fitzpatrick was 
to be a part. 

Witness evidence given by Mr Smith who was called in 
support of Mr Fitzpatrick's contention that he had a contract 
of employment with Milforo Pty Ltd was not persuasive and 
was based largely on what he had heard others say or what 
he believed to be the case, without having any foundation 
for his belief. He was not a party to any negotiations between 
Mr Fitzpatrick and Milforo Pty Ltd or Seriwood Pty Ltd. 
Similarly, Mr Harris for the respondent in giving his 
evidence of what he believed the arrangement with Mr 
Fitzpatrick to be, relied on what he had been told by Mr 
Parkes in a number of areas. 

Little was put to the Commission on the question of 
whether there was in fact an employment relationship 
between Mr Fitzpatrick and Milforo Pty Ltd. Mr Sirett for 
the applicant submitted that the indicia to establish such a 
relationship were present and pointed to the following 
factors in support: 

1. He was subject to direction and control. 
2. Taxation was deducted by Milforo Pty Ltd. 
3. The sale by Mr Fitzpatrick of equipment was 

tightly controlled. 
4. He was required to report to Sydney on a regular 

basis. 
Mr Fenbury for the Respondent submitted that whatever 

the relationship was prior to 14 February 1990, it did not 
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continue in the same fashion after then and that the 
relationship from that date was "one of Mr Fitzpatrick being 
on a commission" [transcript p. 72]. 

Conclusions. 
Exhibit 1 (Heads of Agreement) sets out an arrangement 

between the parties relating to the acquisition by Seriwood 
Pty Ltd or its nominee (the Purchaser) of Austway Pty Ltd 
(the Vendor) trading as Offshore Baron. Under that 
agreement the Purchaser agreed to engage the Vendor for 
a period of one year (renewable after one year) "at a contract 
price of $30,000...for the services of one Jack Calvey 
Fitzpatrick..." (Exhibit 1 subclause 5 of Clause 5). This 
arrangement is not indicative of an employer/employee 
relationship between Seriwood Pty Ltd (or Milforo Pty Ltd) 
and Mr Fitzpatrick and while the "contract price" was paid 
directly to Mr Fitzpatrick in weekly instalments, less tax, the 
evidence before the Commission does not indicate that the 
actions of the parties created any relationship different to 
that expressed in the Heads of Agreement. The relationship 
under that Agreement was to be for a contract for service 
and not a contract of service. It is common ground that the 
Heads of Agreement lapsed about December 1989 when 
Concord Securities Limited was delisted by the South 
Australian Stock Exchange. 

Exhibit D (Management Agreement) was apparently 
intended to operate alongside the Heads of Agreement and 
provides for the engagement of Seriwood Pty Ltd by 
Austway Pty Ltd trading as Offshore Baron for the purpose 
of managing its affairs. This arrangement is not inconsistent 
with the intention expressed in subclause 5 of Clause 5 of 
the Heads of Agreement but the status of the Management 
Agreement is questionable. It is a copy only and although 
it is signed by the parties. Schedule 2 to die Agreement, 
which was to express the date from which Austway Pty Ltd 
agreed to provide Seriwood Pty Ltd with full authority to 
manage its affairs, records no such date. Nor does Schedule 
1 record the agreed scale of fees as required under the 
Agreement and it would appear from the evidence that no 
fees were ever paid. 

Further, in a letter to Milforo Pty Ltd from solicitors 
acting on behalf of Mr Fitzpatrick, it was asserted that "Our 
clients are properly entitled to treat the contract (which is 
understood to mean the contract to purchase Austway Pty 
Ltd) as never having been concluded or alternatively, if 
made, as breached by you. In the first instance our clients 
can make a claim for restitution and claim damages for 
conversion of plant and equipment. In the alternative, 
damages for breach of contract may be maintained." 
(Exhibit A) While elsewhere in the letter reference is made 
to outstanding wages, the above passage supports the view 
that Seriwood Pty Ltd (or Milforo Pty Ltd as its nominee) 
and Austway Pty Ltd had acted as though they were acting 
under the Heads of Agreement and the Management 
Agreement. If Mr Fitzpatrick was in an employer/employee 
relationship with anyone under those Agreements it was 
with Austway Pty Ltd. 

The position after 14 February 1990 appears to be one 
where Mr Harris and Mr Parkes simply assumed control of 
the business and most of the plant of Austway Pty Ltd with 
Mr Fitzpatrick acquiescing in the belief that the intentions 
expressed in the lapsed Heads of Agreement would still be 
achieved with a Sydney based company being utilised in 
place of the deregistered Concord Securities Limited. This, 
on Mr Harris' evidence, is what Mr Fitzpatrick was told. 

After 14 February 1990 Mr Harris claimed that an agency 
and commission structure, of which Mr Fitzpatrick was a 
part, was put in place. Such an arrangement was foreshad- 
owed in a letter dated 5 February 1990 from Mr Parkes to 
Mr Fitzpatrick. According to Mr Harris the arrangement 
made was for Mr Fitzpatrick to be paid an amount of $2000 
for each boat sold but, in order that he had a regular income 
stream, weekly payments were to be made into an account 
set up for that purpose with such payments being adjusted 
against commission earnings as they accrued. The evidence 
of Mr Smith, although of limited weight for reasons already 
expressed, tended to support what Mr Harris said in this 

regard. Mr Fitzpatrick on the other hand denied that he ever 
agreed to the arrangement suggested by Mr Harris and 
considered himself at all times to be on wages, despite 
subclause 5 of Clause 5 of the Heads of Agreement which 
provided that his services were to be provided through a 
consultancy arrangement between Seriwood Pty Ltd and 
Austway Pty Ltd, and the Management Agreement. If any 
commission was to be paid, Mr Fitzpatrick believed that it 
would be in addition to and not in lieu of weekly payments 
previously received by him. 

What in fact occurred after 14 February 1990 is that no 
further agreements were formalised in respect of the Heads 
of Agreement, the Management Agreement or the relation- 
ship between Mr Fitzpatrick and Messrs Harris and Parkes. 
The evidence does not reveal that any payments were made 
to Mr Fitzpatrick in respect of the sale of the plant, business 
good will and stock of Austway Pty Ltd and no weekly 
payments under the commission arrangement described by 
Mr Harris were made. The only money received by Mr 
Fitzpatrick was an amount of $2610 retained by him from 
moneys received for the sale of a boat. In all, four boats were 
sold between 14 February 1990 and 25 October 1990 but no 
other payments were received by Mr Fitzpatrick. During 14 
February and 25 October Mr Fitzpatrick received instruc- 
tions on how, in broad terms, the 'agency' was to be 
conducted and he was requested to provide weekly reports 
on activities and forward planning. Apart from this Mr 
Fitzpatrick appeared to act independently of any direct 
control using equipment from Austway Pty Ltd and from 
premises provided by himself—i.e. from home initially and 
later from an office provided by Ha'yway Marine, a business 
with which Mr Fitzpatrick had negotiated an agency 
agreement. There is no evidence of what was to occur in 
relation to taxation arrangements after 14 February 1990. 
There was, however, no taxation deducted from the one 
payment received by Mr Fitzpatrick. Further, there were no 
arrangements relating to annual leave, long service leave, 
sick leave or any other conditions normally associated with 
an employer/employee relationship. 

Given the facts as I have found them to be, it is not 
possible in my view to conclude that an employer/employee 
relationship between Milforo Pty Ltd and Mr Fitzpatrick 
ever existed. While the actions of the parties might be said 
to have given the appearance of an employer/employee 
relationship I do not believe on balance that the indicia 
necessary to establish such a relationship have been shown 
to be present. It would seem that the true relationship 
between Milforo Pty Ltd and Mr Fitzpatrick was one of 
potential Purchaser (Seriwood Pty Ltd or its Nominee) and 
Vendor (Austway Pty Ltd) which involved an interim 
arrangement under which the Purchaser was to manage the 
affairs of the Vendor utilising the services of Mr Fitzpatrick 
through a consultancy arrangement with the Vendor. In 
these circumstances one of the key elements of the control 
test, the right of Milforo Pty Ltd to dismiss Mr Fitzpatrick 
as an individual, did not exist. 

In the circumstances referred to above the relationship 
fundamental to the definition of "Industrial Matter" 
pursuant to section 7 of the Industrial Relations Act 1979 
did not exist and by virtue of section 23 of that Act the 
Commission is without jurisdiction to determine the matter. 
If I am wrong in this view, jurisdiction in any event does 
not exist by virtue of the authority in what is known as 
Pepler's case (68 WAIG 11). In that matter it was held that 
jurisdiction depends on the present or future existence of the 
employer/employee relationship and unless at the time an 
application is made the relationship actually exists, or is 
expected to come into existence in the future, or did exist 
and is to be restored, the key element of an "industrial 
matter" is missing. This authority is more recently 
confirmed in Kounis Metal Industries Pty Ltd vs. TWU (73 
WAIG 14) and Coles Myer Ltd trading as Coles Supermar- 
kets vs. Coppin and Others (73 WAIG 1754). In the matter 
now before the Commission the applicant says that his 
relationship with Milforo Pty Ltd ended towards the end of 
October 1990 and his application was not filed until 13 June 
1991. In these circumstances the Commission is clearly 
without jurisdiction. 



For the reasons set out above the Commission has no 
alternative but to determine the matter by an Order for 
dismissal. 

Appearances: Mr S. Sirett (of Counsel) appeared on 
behalf of the applicant. 

Mr A.D. Fenbury (of Counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Jack Fitzpatrick 
and 

Milforo Pty Ltd. 
No. 874 of 1991. 

COMMISSIONER R.N. GEORGE. 
20 September 1993. 

Order. 
HAVING heard Mr S. Sirett (of Counsel) on behalf of the 
Applicant and Mr A.D. Fenbury (of Counsel) on behalf of 
the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Valerie Harper 
and 

(Richard Strutt) 
Boulevard Pharmacy Newman. 

No. 955 of 1993. 

COMMISSIONER J.F. GREGOR. 
27 September 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 21st of June 1993, Valerie 
Harper (the Applicant), who is a resident of the town of 
Newman in the Pilbara of Western Australia, filed a Notice 
of Application for Orders pursuant to Section 29 of the 
Industrial Relations Act 1979 (the Act) against Richard 
Strutt over her dismissal from a position as a Pharmacy 
Assistant of the Boulevard Pharmacy in Newman. 

The Applicant appeared on her own behalf at the 
proceedings, which took place in Newman on the 26th of 
August 1993. With the agreement of Mr Geronimos, who 
appeared for Richard Strutt (the Respondent), the Commis- 
sion examined the Applicant in chief before allowing Mr 
Geronimos to cross examine her. 

In Examination in Chief, the Applicant told the Commis- 
sion that she had been hired by the Respondent to work as 
a Pharmacy Assistant in the Boulevard Pharmacy in 
Newman in April 1993. In the first few weeks of 
employment she was of the view that her relationship with 
her employer was fine and nothing happened which ought 
to have changed that. However, about two or three weeks 
before the termination of the Applicant's employment on the 
3rd of June 1993, another assistant with eight years 
experience commenced work. On the 3rd of June 1993, the 

Applicant says she went to work as normal. Later she was 
handed her pay by the Respondent who had said to her words 
to the effect of "This is your last one. As of this afternoon 
you don't work here anymore." 

The Applicant said she was too shocked to respond 
because it was not the sort of thing she expected to hear. She 
had asked whether there were any problems with her work 
and the Respondent had said no. She received her wages and 
pay in lieu of notice. Her position was that she thought she 
had not done anything which should have led to her 
dismissal. In fact, she thought her dismissal occurred 
because the Respondent had arranged someone else for the 
job. There had not been any complaints about her work. She 
was always on time and neatly presented. From time to time, 
she stayed behind to work and she took work home with her. 

Under cross examination, the Applicant admitted her only 
previous experience in a pharmacy had been on a casud 
basis serving behind the counter. When challenged about her 
dealings with one of the distributors with which the 
pharmacy deals, she asserted that she related well with the 
distributor's representative and that he was helpful and nice 
to her. There had not been any derogatory statements made 
by her about the distributor's business, either to the 
representative or to anyone else. The same could be said 
about her relationship with a representative from Max 
Factor. She never described the representative as rude or 
unhelpful, in fact, she had very little to do with her. The 
Applicant said she believed in treating people with courtesy. 
She denied that she had a preoccupation with weight loss 
or that she had questioned the pharmacist on that issue on 
a number of occasions. Nor had she ever breached customer 
confidentiality and did not interrupt when counselling of 
customers was taking place. The Applicant asserted that 
there had been disciplinary action taken by the Pharmacy 
Board against the Respondent, however, Mr Geronimos 
indicated to the Commission that matter had been dealt with. 

Mr Geronimos questioned the Applicant carefully about 
the allegation that she interrupted the pharmacist when he 
was discussing medication with clients. The Applicant 
agreed that "sometimes you have to interrupt". It was her 
view that if she thought it was necessary, she was entitled 
to interrupt during counselling sessions between the 
pharmacist and a client (see Transcript page 10). But she 
said she was not instructed to desist from this. There was 
no record kept by her of when she worked back. The work 
she took home was section files, pricing catalogues and the 
like. The Applicant denied that she had a negative attitude 
towards other staff members and asserted that, on the 
contrary, she was polite to them and would help them if they 
needed her. Other than that she did not have a lot to do with 
them. There was only one occasion when the pharmacist 
discussed work with her but basically everything else was 
fine except for one or two complaints that had to be sorted 
out. There was an admission that she was given training for 
the first week of employment and that her trainer had written 
in a book details of ordering procedures and the like. 

In re-examination the Applicant addressed herself to a 
number of allegations that had been made by the Respondent 
in its Notice of Answer. The Applicant drew the attention 
of the Commission to a Separation Certificate and the 
notations which had been included on that certificate. She 
denied the allegation that she was lewd in general 
conversation. Although, she admitted that she would have 
a rude joke, but not with someone with whom she worked, 
and not in front of the customers. On no occasion did she 
fail to properly attend to customers. In fact, she had been 
congratulated on her help. The Applicant asserted that the 
notation that the Respondent had made on her Separation 
Certificate did not coincide with the claims that he later 
made in his Notice of Answer. 

The Commission heard evidence on behalf of the 
Respondent from Richard Andrew Strutt. He said that he 
tried to caution or give the Applicant advice, on issues 
relating to her job. This occurred on a daily basis. He related 
his thoughts when he was hiring the Applicant. Initially he 
was not sure whether the position was going to be full-time 
or part-time. It became full-time so therefore the Applicant 
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was responsible for running a large area of the shop. On 
commencement the Applicant had received a week of 
on-the-job training with a previous employee. The Applicant 
was employed under a Department of Employment, Educa- 
tion and Training (DEBT) scheme which necessitated the 
pharmacy completing paper work that detailed a customised 
training program. There is a subsidy paid on wages, much 
like a traineeship. DEBT supervised this scheme so therefore 
the training input, both on behalf of Mr Strutt and other 
employees, was extensive. Each month the pharmacy had to 
report to DEBT on progress through the training program. 
The Applicant was dismissed considerably before the 
training scheme expired. 

Mr Strutt disputed the Applicant's assertions concerning 
her attitude to suppliers. From his standpoint her attitude 
was not satisfactory. Such comments as "They are rude. I 
do not know how they are in business.", were unhelpful to 
him and the business. These comments were made against 
the background that the pharmacy had dealt with the people 
concerned over a number of years and never had any similar 
problem. Insofar as the Applicant's approaches on weight 
loss are concerned, he said her actions put him in a 
professionally awkward situation as a pharmacist. He had 
counselled her and advised her that he was not happy with 
what she was doing. He had a genuine concern for her 
welfare and tried to advise her accordingly. The Applicant 
had asked his advice about medication. Mr Strutt said that 
if he had supplied the medication involved without 
authorisation he would potentially expose himself to 
disciplinary action. 

Insofar as lewd remarks are concerned, Mr Strutt said that 
there were several incidents. One which came to his memory 
occurred when an employee was serving a customer and the 
Applicant came over and said words to the effect "Did you 
see that hunk?" It was Mr Strutt's assertion that the other 
employee was embarrassed and admonished the Applicant 
for her behaviour. He later took the Applicant aside and 
reinforced the admonishment. The Applicant had the same 
unfortunate attitude to customer confidentiality. On at least 
half a dozen times, he evidenced, the Applicant interrupted 
him while he was in private consultation. He had admonished 
her about that as well, telling her that the customers are 
entitled to their privacy. He asked her not to interrupt. The 
interruptions were not of a nature which were indicative that 
the Applicant needed something. They were purely because 
she was listening and wanted to have a say. He would give 
advice to a customer and she would add a little bit on the end 
or if someone was buying something she would say "What 
was that for?". This could lead to embarrassment because 
there were many items that could be purchased from the 
pharmacy which were of a highly personal nature, therefore 
the conduct of the Applicant could be embarrassing for the 
customers. 

Insofar as working overtime was concerned, Mr Strutt's 
evidence was that 5.30pm was the normal finishing time and 
he could only recall one occasion when the Applicant stayed 
behind. When she took information home, it was about 
products in which she was personally interested. Even then 
it only happened twice in the whole time that she was 
employed. She had a full weeks' training with a previous 
employee. That employee showed her how to operate the 
banking agencies, ordering, pricing structures and merchan- 
dising displays. The training was extensive for a week but 
there was also input from himself. He had talked to the 
Applicant about "over the counter" prescribing and the 
basic ingredients of stock items. He was very keen to make 
a go of the employment relationship. He would never have 
entered into the employment contract or the DEBT training 
program if he had intended to terminate it in the short term. 
He asserted that on a number of occasions he had told the 
Applicant to watch the counter. She did not watch the counter 
satisfactorily and he had to do it himself. He asserted that at 
least three times a day he would draw her attention to 
customers. He gave her firm instructions in that respect 
because he considered it to be part of her training. Insofar 
as her interpersonal relationships with other staff are 
concerned, he had to ask her to say "good morning" to other 
people as they came to work, as she did not seem to interact 

with them in a harmonious way. On the 25th of May 1993, 
just prior to the termination date, he had a discussion with 
the Applicant about her conduct. It was a most extensive and 
stem warning. He discussed staff relationships, interrupting 
and being preoccupied with matters outside the pharmacy. 
He had emphasised to her the priority of the pharmacy over 
her personal life. 

Mr Strutt had a different story about the dismissal on the 
3rd of June 1993 which was one week or so after his warning. 
He had told the Applicant that he had been monitoring her 
performance over the week since he had spoken to her and 
that she had not satisfied him that she was either a suitable 
Pharmacy Assistant, or that her priorities were with the 
pharmacy. He therefore told her that this would be her last 
pay and he paid her wages plus a day in lieu. Further 
evidence was led about events involving the Applicant's 
family and the pharmacy post termination. However, it is not 
necessary to comment or recite that evidence. The Applicant 
did have the opportunity to cross examine the Respondent. 
That cross examination does not contribute much to the body 
of information before the Commission. Unfortunately much 
of the value was diminished by the Applicant's inability to 
phrase questions and her propensity to seek to try and argue 
with the Respondent instead. 

I will return to some inadequacies in the case presentation 
later however I first need to canvas the authorities to be 
applied. The law to be applied is well known. The question 
to be examined is not as to the respective legal rights of the 
employer or employee but whether the legal right has been 
exercised so harshly or oppressively as to amount to abuse 
(see Miles and Others v. Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and Miscellaneous, 
W.A. Branch [1985] 65 WAIG 385 [Undercliffe Case]). This 
is not a summary dismissal and there was no obligation upon 
the employer to show, on balance, that misconduct occurred 
or to accept an evidentiary onus in that respect. There is an 
obligation upon the Applicant who makes the allegation to 
show that there has been oppression or unjust dealing on 
behalf of the employer. On the dicta in R v. The Industrial 
Court of South Australia ex parte General Motors Holden 
(1985) 10 SAR 1982 (GMH Case), the lawfulness, or 
otherwise, of the dismissal is but a relevant factor to be taken 
into account. In other words, it is one of a matrix of matters 
that need to be examined. So it is the dismissal which is to 
be examined for its fairness, not the manner of the dismissal 
(see Van Witsen v. World Services and Construction Pty Ltd 
[1992] 72 WAIG 849 at 1850 [Van Witsen's Case]). In 
making the assessment as to whether a dismissal is unfair or 
not, it is not the province of the Commission to "take over 
the functions of the employer in relation to the selection and 
retention of employees and it will only intervene when its 
intervention is necessary to protect an employee against an 
unjust or unfair exercise of the employers right of dismissal 
which is as fundamental in the relationship of employer and 
employee as is the right of an employee to leave his 
employment." (see Barratt v. Womens Hospital Crown 
Street (1947) 565 [Crown Street Case]). This dicta was also 
referred to with approval in Amalgamated Metal Workers 
and Shipwrights Union of Western Australia v. Robe River 
Iron Associates (1989) 69 WAIG 985. In a matter such as 
the one before the Commission, what it is required to 
determine is whether there was a fair and reasonable 
explanation for the decision to dismiss which, viewed 
objectively, would be regarded by fair minded persons as 
being totally legitimate for the action taken. This is referred 
to in Royal v. Arthur Yates & Co Ltd (1990) 38 IR 247. It 
is not for the Commission to simply substitute its own 
opinion for that of the employer as if it were the employer, 
nor is it the duty of the Commission to act as if is was an 
alternative manager (see Robe River Iron Associates v. 
Construction, Mining and Energy Workers Union of 
Australia, Western Australian Branch [1989] 69 WAIG 
1027).The adjudication of this matter creates some difficul- 
ties for the Commission. The Applicant was unrepresented 
during the hearing and therefore she had some difficulty in 
the presentation of her case. The Respondent was represented 
but with respect to his agent, the Commission did not receive 
a great deal of assistance from him, both insofar as the law 
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to be applied and analysis of the witness evidence. However, 
be that as it may, the Commission is required to make an 
adjudication of the dispute; that adjudication to be within 
the parameters of the authorities that I have set out above. 
There is a further complication in that only one witness was 
called from each side. There is no corroboration and in many 
ways the evidence is quite conflicting. 

I say the following about the two wimesses. The 
Applicant, Valerie Harper, presented as a sincere person and 
considering her lack of experience in these matters she was 
able to clearly enough articulate her view of the facts. I will 
refer to her evidence later. However first I must resolve the 
conflicts in the two stories. Insofar as Richard Strutt is 
concerned, it is clear that he has had a short time as a 
manager, probably less than a year. However, he seemed to 
be sure of his facts and presented information to the 
Commission of his understanding of the events which, for 
his part, represented a true recollection of them. There are 
no clear differences between the parties in the way they 
presented their evidence before the Commission which 
would enable me to easily make a selection between their 
evidence. I therefore have been required to look carefully 
into what was said by both of them in order to draw 
conclusions about which version of the events is, on the 
balance of probabilities, likely to be true. Before I do so I 
must observe that the onus of proof lies upon the Applicant 
and in my view, if there is no clear answer arising from an 
analysis of the evidence then that onus, in terms of the 
authorities to be applied, has not been discharged. 

In this case, there is a finding available that the onus of 
proof has not been discharged and therefore the Applicant 
has not made out her case. However, I add to this that there 
are significant admissions by the Applicant under cross 
examination which give weight to a finding on fact that the 
Respondent's story may be the more accurate. The admis- 
sions to which I refer were made by the Applicant when she 
said that she believed she had a right to interrupt or add to 
what the pharmacist was saying to customers if she thought 
that was necessary. If that is her belief, she is, in my view, 
quite wrong and that reason alone, that is interfering with a 
professional person in the discharge of his professional 
duties, would be enough for her to be dismissed if she had 
been warned about it. The next question is whether she was 
warned and knew about the potential for dismissal. I am 
prepared to accept that on the 25th of May 1993, Mr Strutt 
did bring to Ms Harper's attention his serious concerns about 
her conduct. There is emphasis given to this because even 
though Ms Harper says that she was not trained properly, she 
admitted that the person assigned to train her did write down 
instructions in an exercise book. This coincides with Mr 
Strutt's evidence about training. This is an evidentiary 
indicator that gives weight to the view that, in a general 
sense, the evidence of the Respondent is the evidence that 
should be favoured. If an employer has drawn perceived 
deficiencies to the attention of an employee, and if there has 
been no redress of the behaviour by that employee, then if 
the Commission was to interfere it would be exercising a 
managerial function. That is not the role of the Commission 
upon the authorities. That the Commission, if it were the 
manager, may not have dismissed the Applicant based on the 
same information as this employer did is not the point. The 
Commission is not to interfere with the exercise of the 
employer's right to dismiss merely on that basis. 

This has been a difficult case to resolve, however, my 
conclusion is that the Applicant did not discharge the onus 
of proof which is bourne by her to establish the unfairness 
within the terms that are required by the case law. In the 
alternative, if I am wrong about that, there is sufficient in 
the evidence which, on balance, suggests that the Commis- 
sion should favour the evidence of die Respondent over that 
of the Applicant. In the latter case this would lead to a 
finding that there was no unfairness in the dismissal. 

For the above Reasons, this matter will be determined by 
an Order of dismissal. 

Appearances: Valerie Harper appeared on her own behalf. 
Mr N.A. Geronimos appeared as Agent for the Respon- 

dent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Valerie Harper 

and 
(Richard Strutt) 

Boulevard Pharmacy Newman. 
No. 955 of 1993. 

COMMISSIONER J.F. GREGOR. 
27 September 1993. 

Order. 
HAVING heard Ms V. Harper on her own behalf and Mr 
N.A. Geronimos on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That this matter be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Suzanne Jayne Keane 

and 
Healthpoint Pty Ltd trading as Health point Belmont. 

No. 518 of 1993. 
COMMISSIONER G.L. FIELDING. 

2 September 1993. 
Reasons for Decision (extempore). 

THE COMMISSIONER: The Respondent carries on a 
medical practice which, as I understand, operates from 
8.00 a.m. to 8.00 p.m. seven days a week and employs in 
that practice a number of doctors, at least some of whom 
appear to have a proprietary interest in the practice. In order 
to assist with the practice, the Respondent employs 
approximately eight receptionists who work on a roster 
basis. One of those receptionists was the Applicant who was 
employed by the Respondent from August 1992 until 5 April 
of this year. She was employed, as is common ground, on 
a part-time basis. 

On 5 April the Applicant was dismissed with one week's 
pay in lieu of notice on the grounds that she had wrongly 
given the cleaning contractors her building security code, 
contrary to the instructions, express or implied, of the 
Respondent's business manager; that she had been either 
dishonest or at least misleading with respect to the source 
of an incoming telephone call from a Mrs Barker, the 
previous practice manager, to the Respondent's accountant; 
and that she had transferred patient cards from one doctor's 
tray to another's, contrary to the Respondent's instructions. 

It should be said, as counsel for the Respondent rightly 
indicated, that not long before the Applicant was dismissed 
there was something of an upheaval in the practice 
apparently arising out of a disagreement between some of 
the doctors as to the arrangements under which the practice 
should be managed. Indeed, the indications are that this 
subsequently led to one of the doctors leaving the practice 
in the circumstances which have apparently given rise to 
litigation between him and others, but that is not material 
to these proceedings. 

Until shortly before her dismissal, the Applicant was 
principally responsible to the former practice manager, Mrs 
Barker. Mrs Barker resigned following the decision of the 
Respondent late in March 1993, to appoint Mr Domford as 
the business manager. He effectively took over the role 
previously assigned to Mrs Barker. It seems that as a result 
she left in somewhat acrimonious circumstances and 
thereafter continued to work for, and had a close liaison 
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with, Dr Silbert, who was opposed to the management 
changes involving Mr Dornford. Following Mrs Barker's 
resignation, it is common ground that the Applicant became 
responsible to Mr Dornford. That change, as I understand 
it, took place on or about 23 March so that the Applicant was 
responsible to Mr Dornford for a period of only a few days. 

The Applicant alleges that the dismissal was unfair 
because the Respondent wrongly imputed her actions as 
incidents of disloyalty and disobedience. The Respondent in 
effect says the Applicant displayed divided loyalties 
between Mrs Barker and Mr Dornford to the detriment of 
the Respondent. To use the words of the Respondent's 
accountant, Mr King, she did not display "100 per cent 
loyalty" to the Respondent as he, and clearly Mr Dornford, 
expected would be the case after the management changed. 
The staff, including the Applicant, were instructed not to 
have any business dealings with Mrs Barker, but contrary 
to this instruction the Applicant not only allowed Mrs 
Barker to contact her former employers, but encouraged her 
to do so. Furthermore, the Respondent is concerned that the 
Applicant disobeyed instructions given to her with respect 
to the security code and the allocation of patient cards. 

As so often happens in cases of this nature, there is a 
material conflict in the evidence between that adduced by 
and on behalf of the Applicant and that adduced on behalf 
of the Respondent. To a large degree the outcome of the 
proceedings is governed by a resolution of that conflict. 

In particular, there is a significant conflict in the evidence 
of the Applicant and that of Mr Dornford, and to a lesser 
extent Mr King. Although the Applicant seemed somewhat 
casual in the replies she gave to a number of the questions 
put to her, and although she has clearly wrongly testified as 
to her average earnings, nonetheless I am left with the 
impression that by and large she was a reliable witness, as 
I am satisfied is the case for Mrs Leighton. 

On the other hand, at least in respect of the matter relating 
to the security code, I formed the impression that Mr 
Domford's evidence had an air of inaccuracy about it. He 
left me with the impression, as indeed did Mr King, that he 
regarded the Applicant as being in the camp of Dr Silbert 
and Mrs Barker and I think that this might have coloured 
his interpretation of the events somewhat. 

I am quite satisfied and find that the Applicant mentioned 
to Mr Dornford that she had informed the cleaners of her 
security code on the day it occurred and that Mr Dornford 
said that he would speak to her about it later, but did not do 
so until her dismissal some days later. Having heard the 
Applicant, I do not accept Mr Domford's evidence that he 
found out about it from the cleaners rather than, as the 
Applicant said, was the case. My impression is that the 
Applicant did not regard her action as being of a nature that 
she should hide it from the Respondent. 

As the events have transpired, there does not seem to be 
much dispute in the evidence regarding the telephone call 
from Mrs Barker to Mr King. I am satisfied and find that 
Mrs Barker rang the Respondent's office on a number of 
occasions on or about 5 April seeking to speak to Mr King, 
but that on each occasion Mr King was out. Those telephone 
calls were received by the Applicant in her capacity as a 
receptionist for the Respondent. 

I accept the Applicant's evidence that shortly before, 
indeed almost immediately before Mr King returned to the 
office, Mrs Barker again rang and the Applicant advised Mrs 
Barker that she would ring her when Mr King returned. I 
accept the evidence to be, and indeed it does not now appear 
to be disputed, that the Applicant did indeed ring Mrs Barker 
and inform her that Mr King was back in the office and put 
the telephone call through to Mr King as if Mrs Barker had 
initiated the call. 

I accept Mr King's evidence that when he arrived in the 
office and was told that Mrs Barker had been trying to 
contact him, he said to the Applicant words to the effect that 
he did not have any business with Mrs Barker. It does not 
follow from that that the Applicant was not to put telephone 

calls from Mr Barker through to him. Indeed, 1 accept the 
evidence of the Applicant that when the telephone call was 
put through to Mr King, Mr King did not say that he should 
not take it and indeed took it. As he says, it was not his 
practice to not take telephone calls. 

I doubt on the evidence whether the Applicant deliber- 
ately hid from Mr King what she had done. Mr impression 
is, having heard and observed her in the course of these 
proceedings, that she is not a person given to detail and it 
is highly probable, as she says, that she put the telephone 
call through to Mr King on the basis that Mrs Barker wanted 
to speak to him without saying more. If she did mislead Mr 
King by putting the telephone call through as if it had been 
instigated by Mrs Barker, my impression is that she did so 
unwittingly. 

As to the question of the transferring the patient cards 
from one doctor's tray to another doctor's tray, as alleged 
in Paragraph 3 of the Respondent's Answer, on the evidence 
there is no doubt that that occurred. However, I accept the 
Applicant's evidence that that was a normal feature of the 
receptionist function. 

The Applicant may have been somewhat indiscreet in 
giving her security code to the cleaners, but in my 
assessment of the evidence it cannot reasonably be 
concluded that it was done with any malice or to undermine 
Mr Domford's authority. Rather, it was done, albeit 
misguidedly, in the belief that it was in the interests of the 
Respondent. 

It is clear that the cleaners had authority to be in the 
building. Indeed, the evidence is that the cleaners had keys 
to the building. What they did not have at that time was the 
necessary code number to disengage the security system. I 
am left with the impression that the Applicant did what she 
did, not in any way to undermine the Respondent's security 
system or otherwise damn its enterprise, but to make life 
easier for the cleaners in pursuit of their contract with the 
Respondent. She was under the belief that the alarm system 
had gone off when the cleaners were earlier in the building 
and that both the police and the security people attended and 
was anxious to avoid a recurrence of that happening. 

The evidence is that the cleaners asked the Applicant if 
they could see the former practice manager, Mrs Barker. The 
Applicant took the view that she should not broadcast the 
Respondent's troubles by indicating that Mrs Barker had 
resigned, but rather said that they should contract Mr 
Dornford. She was doubtful whether they would be able to 
achieve that because, as I understand it, she was under the 
impression that Mr Dornford was busy and otherwise 
occupied on that day. As I find, that was the sole motive for 
her giving the code number to the cleaners. Clearly that was 
a misguided action, but it is not one which, in my view, 
warranted a dismissal, particularly as the evidence is that the 
Respondent did not lose by it. 

I take much the same view of the telephone call to Mr 
King. The Applicant might have been better advised to insist 
that Mrs Barker ring back herself or at least that Mrs Barker 
leave a message for Mr King rather than, as the Applicant 
did, volunteer to inform Mrs Barker when Mr King returned. 
In the ordinary course of events the Applicant's action may 
have been the proper thing to do, indeed, I suggest, it would 
have been good public relations but in light of the 
differences which had beset the Respondent only a short 
time before, in which Mrs Barker seems to have been a 
significant player, and in light of the fact, as I accept it to 
be, that Mr Dornford had instructed the staff that they were 
not to contact Mrs Barker or any other former employees on 
firm matters, the Applicant, in my view, was somewhat 
ill-advised in taking the action she took. However, there is 
no indication on the evidence that the Applicant disgorged 
any of the Respondent's business confidences to Mrs 
Barker. 

The Respondent might regard the Applicant's conduct as 
showing more concern for the interests of Mrs Barker than 
for those of the Respondent but, in my view, having heard 
the evidence, I do not regard that as being fairly open in all 
the circumstances. As I find, the Applicant only called Mrs 
Barker because she had rung so many times before. 
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Furthermore, the telephone calls, as the Applicant knew, 
concerned the affairs of one of the doctors who was then 
practising at the Respondent's premises and who was a part 
owner of the Respondent. 

She may well not have indicated to Mr King when the 
telephone call was put through that it was instigated by her, 
but having regard to the fact that Mrs Barker had rung on 
a number of occasions earlier, and having regard to the fact 
that Mrs Barker did want to speak to Mr King, it is not 
misleading, it seems to me, to suggest to Mr King that Mrs 
Barker wanted to speak to him without suggesting that she 
had initiated the telephone call. 

As to the matter of the doctor's cards, all that needs to 
be said is that Mr Domford acknowledged that it occurred 
some days prior to the Applicant's dismissal. At the time it 
occurred, Mr Domford did not say anything to the Applicant 
about it, as might have been expected if it was as untoward 
as is now said to be the case. I cannot think that it was of 
such a serious nature to warrant anything more than an 
admonishment. Indeed, to his credit, Counsel for the 
Respondent did not advance it as a justification for 
dismissal, but rather as one of a number of misdeeds on the 
part of the Applicant. Moreover, I take the Applicant's 
evidence that cards were from time to time routinely 
transferred from one doctor to another in order to reduce the 
waiting time for patients to be accurate. I remain far from 
convinced that the Applicant did anything untoward in the 
circumstances. 

The law in these matters is well settled. It is outlined in 
the Undercliff Case (1985) 65 WAIG 385 and others, to 
which Counsel for the Respondent referred. Put shortly, it 
is whether or not looked at objectively the Respondent in 
this case exercised its right to dismiss the Applicant from 
her employment in a way in which could be said to be an 
abuse of that right. Having regard to the incidents which 
have occurred, as I interpret the evidence, in my view there 
was on this occasion such an abuse. 

In my assessment the Applicant seems to have been a 
victim of the dispute which beset the Respondent's business 
shortly before she was dismissed. Although she may not 
have acted with all the discretion that perhaps others might 
have, still I think that she was a victim of the circumstances 
and was unfairly dismissed as a result. As I find, it could 
not reasonably be said that she was either disloyal, 
disobedient or dishonest. 

It remains to consider whether the Commission should 
exercise its discretion to order that the Applicant be 
reinstated. Counsel for the Respondent says that the 
Respondent, particularly Mr Domford, has no trust left in 
the Applicant because of her divided loyalty. For the reasons 
outlined, I consider that belief is misguided and unreasona- 
bly held. The mere fact that a manager or a supervisor 
expresses lack of confidence or trust in an employee is, 
generally speaking, not of itself the end of the matter (see: 
Cliffs W.A. Mining Co. Pty Ltd v. The Association of 
Architects, Engineers, Surveyors and Draughtsmen of 
Australia, Union of Workers, Western Australian Division 
(1978) 58 WAIG 1067. On my interpretation of the evidence 
the Applicant did nothing to undermine the Respondent's 
position, vis a vis, Mrs Barker. Whilst it is undeniably the 
fact that the Applicant is a friend of Mrs Barker, none of the 
Applicant's conduct complained of on this occasion, 
favoured Mrs Barker to the detriment of the Applicant. Nor, 
as I find, did she disobey the instructions of Mr Domford 
or anyone else. Furthermore, having heard Mr King, and to 
a lesser extent Mr Domford, I do not believe that the trust 
is as lacking as the Respondent would have me believe. 

In considering reinstatement, the Commission should act 
with caution as was indicated in the case of Slonim v. 
Fellows (1984) 154 CLR 505, 510. There is something to 
be said for the submissions of Counsel for the Respondent, 
that the Commission should not order reinstatement, but the 
Commission in a number of cases has made it clear that 
where there is a finding of unfair dismissal, prima facie at 
least, the beneficiary of that finding is entitled to be 
reinstated (see: The Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch v. Coca Cola Bottlers, 
Perth (1991) 71 WAIG 1349. Having heard the Applicant's 

evidence in respect of her views of the workplace, and more 
particularly in respect of her attitude and recent conduct 
towards Messrs Domford and King, I do not accept that it 
is impossible to re-establish a proper working relationship. 
Therefore, I consider that the proper order is that the 
Applicant be reinstated. 

The Commission can only reinstate her into a part-time 
position as a medical receptionist, that being the position 
from which she came. The evidence is that the roster 
arrangements since her dismissal have changed and changed 
somewhat radically. If that is the case, then of course the 
Applicant has no option but to adjust to the new rostering 
arrangements. 

I must confess, however, to being somewhat concerned 
as to what should be done, if anything, by way of an 
ancillary order. It is usual in cases such as this for the 
Commission to order that the employer pay to the employee 
income lost during the period the employee was not in the 
employer's employ. On this occasion there are some 
difficulties associated with an order of that kind. The 
Applicant did not have a regular weekly wage. Her income 
depended on the hours she worked and the evidence before 
me clearly indicates that that varied from time to time. 
Another factor which concerns me somewhat is that these 
proceedings were delayed due to the Applicant's movements 
and through no fault of the Respondent. They would have 
been dealt with approximately a month earlier than they 
were. Clearly it would be unjust for the Respondent to have 
to meet any additional loss occasioned by the Applicant as 
a result of that factor (see: H.A. Davis Motor Service Pty 
Ltd v. Judd (1993) A1LR 22(36). Further, it seems that after 
a short period, the Applicant obtained alternative employ- 
ment which, contrary to her evidence, provides remunera- 
tion at least to the same level as she would otherwise have 
earned. Having regard to all those circumstances, I consider 
that the equity and the substantial merits of the case would 
be best served if I was simply to make a re-employment 
order without the associated order as to loss of income, if 
any, in the interim. 

Appearances: Mr R.W. Clohessy on behalf of the 
Applicant. 

Mr P.E. Mullally (of Counsel) on behalf of the Respon- 
dent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Suzanne Jayne Keane 

and 
Healthpoint Pty Ltd trading as Healthpoint Belmont 

No. 518 of 1993. 
COMMISSIONER G.L. FIELDING. 

2 September 1993. 
Declaration and Order. 

HAVING heard Mr R.W. Clohessy on behalf of the 
Applicant and Mr P.E. Mullally (of Counsel) on behalf of 
the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby— 

1. Declares that the Applicant was unfairly dis- 
missed from her employment on or about 5 April 
1993; 

2. Orders that upon the Applicant presenting herself 
for work no later than the start of business 
8.00 a.m. Friday, 10 September 1993 the Respon- 
dent shall re-employ the Applicant as a part-time 
medical receptionist and save for the payment of 
remuneration lost during the period since she was 
last employed by the Respondent, her employ- 
ment shall otherwise be deemed to be continuous. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Helen Lawrence 

and 
Kuljak Aboriginal Employment and Cultural Centre. 

No. 541 of 1993. 
COMMISSIONER A.R. BEECH. 

17 September 1993. 
Reasons for Decision. 

THE COMMISSIONER: The applicant in this matter claims 
that she was unfairly dismissed by the respondent on the 
25th March 1993. 

The respondent is an organisation which has been 
established to assist unemployed aboriginal people in the 
Midland and surrounding areas to find employment and to 
assist them with training needs. The applicant was employed 
by them as the employment development officer from July 
1992. 

The respondent is managed by a committee and the 
decision to dismiss the applicant was made by a majority 
of the members of that committee. It does not appear from 
the evidence whether the respondent itself, as distinct from 
members of the committee, formally decided to terminate 
the applicant's services. However, the point was not debated 
before the Commission and the parties have proceeded on 
the basis that the respondent terminated the applicant's 
services on the 25th March 1993. 

The respondent filed a Notice of Answer and Counterpro- 
posal in a letter to the Commission dated the 4th May 1993. 
The letter sets out four grounds for the decision that was 
taken. During the course of the hearing it became apparent 
that the respondent was seeking to broaden those grounds. 
After hearing the parties on this matter the Commission 
ruled that the circumstances did not warrant the Commission 
permitting an amendment to the Notice of Answer and 
Counterproposal partway through the proceedings (tran- 
script p. 48). The Commission has therefore given consider- 
ation only to the issues raised in the Notice of Answer and 
Counterproposal. 

The evidence shows that the decision to dismiss was made 
by the majority of the members of the committee on or about 
the 25th March 1993. The letter of termination, which is not 
on letterhead and is signed by nine memters of the 
committee, but which bears the seal of the respondent, was 
not given to the applicant until the 31st March 1993. The 
letter terminates the applicant's employment as of the 25th 
March 1993. It states that any entitlements that may be due 
to the applicant will be finalised promptly. 

It is conceded by the respondent that the dismissal was 
a summary dismissal. Accordingly the onus of proving that 
the circumstances existed to justify the decision to dismiss 
rests initially with the respondent. The applicant retains, 
overall, the onus of showing that the dismissal was unfair. 

The Commission heard evidence from thirteen witnesses, 
including the applicant, in this matter. Some of that evidence 
was contradictory and some of it was irrelevant. However, 
the issues which fall for determination in this matter are 
relatively straightforward. The Commission turns to the 
points set out in the Notice of Answer and Counterproposal. 
The four matters are set out below: 

"1.3 The circumstances surrounding the dismissal. 
Evidence will be provided to the Commission 

that the applicant has been guilty of gross 
misconduct in performing her duties as employ- 
ment development officer. 

This misconduct was evidenced by: 
(a) offensive language being used when in 

communication with members of other or- 
ganisations such conduct served to under- 
mine the reputation and credibility of the 
Kuljak Aboriginal Employment and Cultural 
Centre. 

(b) continued use of offensive language by the 
applicant despite the administering of a 
verbal warning requiring the applicant not to 
use offensive language when acting in her 
capacity as Employment Development Offi- 
cer. Therefore, the respondent did not con- 
done the applicant's misconduct, and conse- 
quently the right to summarily dismiss the 
applicant had not been waived. 

(c) the applicant's organisation of a petition 
criticising the quality of service offered by 
the Kuljak Aboriginal Employment and 
Cultural Centre. This affected staff morale 
and the confidence with the organisation, in 
addition to damaging the external reputation 
of the Kuljak Aboriginal Employment and 
Cultural Centre. 

(d) the applicant's actions in leaving the Centre 
unattended for a period of three working days 
without explanation. In such circumstances 
it was legitimately considered that the appli- 
cant had abandoned her employment." 

Point (d) is shortly disposed of. It refers to the absence 
of the applicant for three days from the 28th to the 31st 
March 1993 to attend a funeral of a relative in Carnarvon. 
Although some evidence was given in detail regarding the 
circumstances and the office procedures which are to be 
followed, it is clear that the decision taken by the respondent 
to terminate the applicant was taken prior to this event 
occurring. It is clear from the date on the letter of 
termination, the 25th March 1993. It is clear from the 
evidence of the current secretary Mr McPhee when he was 
asked the reasons for the termination (transcript p. 140). 
That evidence is supported by the evidence of the witnesses 
Williams, Kalin and Lewis (transcript p. 174, p. 191 and 
p. 217 respectively). Therefore that ground has not been 
made out. 

Points (a) and (b) refer to the use of offensive language 
and its continued use by the applicant despite the administer- 
ing of a verbal warning. To the extent required by the 
Commission in considering this aspect of the respondent's 
argument, the facts are not substantially in dispute. I am 
satisfied on the evidence that shortly after the November 
1992 general meeting which saw the election of the current 
office bearers, the applicant had a conversation with Mrs 
Winmar which was critical of the election of the committee. 
She also raised the matter with Mr Winmar and strongly and 
forcibly expressed reservations about the elections and the 
result of the elections and used offensive language during 
the course of the conversation. I am satisfied also, 
particularly from the evidence of Mr McPhee and Mr Callow 
that the incident was raised at a subsequent committee 
meeting (the date of which is not entirely clear) as an 
example of unprofessional conduct on the part of Ms 
Lawrence which required some action. I am also satisfied 
from the evidence, particularly of Mr Callow, that the 
committee instructed Mr Callow to warn the applicant that 
such behaviour was unacceptable to the committee and must 
not be repeated. By his own evidence, Mr Callow failed to 
carry out that instruction. However, it seems clear that the 
respondent was unaware of this and did believe that a 
warning had been given. 

There was also a further incident when the applicant's 
purse was stolen from her office, upon which she became 
very excited and used offensive language. 

On the 9th March 1993 the applicant was contacted by 
telephone by another member of the committee Ms Weller, 
who is now Ms Williams. The purpose of the telephone call 
was to invite the applicant on behalf of the respondent to 
attend at a particular meeting the next day. When the 
applicant found out the identity of the person with whom the 
meeting was to be she became very agitated and swore about 
them and also about the new committee. She did this in the 
presence of a client. 

The applicant concedes that she swore although her 
version of the events might differ in some small detail. Much 
evidence was brought to the hearing regarding this incident 
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and also the earlier incident after the November 1992 
general meeting. Ms Williams was so concerned at the 
applicant's response to her call, which had also been 
overheard on a speaker telephone by her employer and 
fellow committee member Mr Kalin, that she wrote to the 
committee. I am satisfied that the conversation occurred 
much as Ms Williams has outlined, particularly after 
referring to her letter to the committee which was written 
the same day and which gives the substance of the 
conversation in detail. However it does not appear that there 
is any great difference between the applicant and Ms 
Williams in this regard. As a result a special meeting of the 
committee was held on the 11th March 1993. There was 
controversy before the Commission about whether the 
applicant was given a fair hearing at this committee meeting. 
Although there is a difference between the parties about 
whether or not the decision of the respondent was made 
before the applicant was given an opportunity to put her side 
of the story, I have not been persuaded that even if some 
irregularity occurred in this regard, it was sufficient to 
render the decision to give the applicant a written warning 
unfair. The point to be made however is that up to the 11th 
March 1993 the use of offensive language by the applicant 
on these occasions was not seen by the respondent as a 
reason for termination. If those actions warranted a warning, 
that is the end of the matter, and those actions cannot of 
themselves then justify a summary dismissal of the applicant 
14 days later. There has been no suggestion and no evidence 
that the applicant has used offensive language since the 11 th 
March 1993. Why then was the applicant later dismissed? 
The respondent's answer to the question lies in point (c). 

Point (c) in the Answers refers to "the applicant's 
organisation of a petition criticising the quality of service 
offered by" the respondent. It is clear from the Answers and 
also from the evidence, particularly of Mr McPhee 
(transcript p. 140), that the circulation of a petition as 
described initiated the decision to dismiss the applicant. 
However, there is no evidence that the applicant organised 
the petition. Indeed this is illustrated by the evidence of Mr 
McPhee in cross-examination: 

"Wells, Mr: 

(Q) But until word had gone around, or was going 
around, that there had been a petition that had 
originated from Mrs Lawrence—that was the 
allegation, that it originated from her—up until 
that time the committee was merely content with 
issuing a warning to her, wasn't it? 

(A) A written warning. 

(Q) Now, I know that the minutes of the meeting of 
11 March record that Helen proposed to circulate 
a petition. That event hadn't occurred at that time 
to anyone's knowledge, had it? 

(A) No. 

(Q) And when the rumours came to your notice that 
a petition was indeed circulating was anything 
done to ask Mrs Lawrence whether that was her 
doing or not? 

(A) No. 

(Q) Do you in fact know whether the petition was ever 
organised by Mrs Lawrence as a matter of fact? 

(A) No, not for certain. No-one knows." 

(transcript p. 158) 

Mr McPhee's comments represent the understanding of 
the respondent at the time the decision to dismiss was made. 
Thus at the time the respondent decided to dismiss the 
applicant for organising the petition, it did not know whether 
the applicant had or had not organised it. Indeed from the 
evidence of Mr McPhee he hadn't even seen the petition at 
that stage. The respondent has not been able to show from 
the evidence that the applicant did organise the petition. It 
cannot rely upon that ground to justify the action that it took 
in dismissing the applicant. 

In these proceedings the applicant has denied organising 
the petition. There is direct evidence from Ms Long that she 
(i.e. Ms Long) was the person who organised and assisted 
in circulating the petition, and that the applicant, who is Ms 
Long's mother, would have been unaware of that in general. 

It is apparent that the special committee meeting of the 
11th March 1993 became very heated when the applicant 
was present. Indeed, it appears that the meeting had to be 
closed before it got completely out of hand. The Commis- 
sion accepts the evidence of Mr Kalin that at that meeting 
the applicant swore, and swore particularly at Mr Kalin. 
There is evidence that at some point towards the end of the 
meeting the applicant threatened to organise a petition for 
the purpose of ousting the current committee. Thus when a 
petition began circulating, some members of the committee 
assumed that the applicant was merely carrying out her 
stated intention and they acted accordingly. Mr McPhee and 
the then secretary telephoned other members of the 
committee to discuss with them the circumstances as they 
believed them to be and as a result the decision was taken 
to dismiss the applicant. 

However, while the circulation of a petition in those 
circumstances is a matter which required some investigation 
and action on the part of the respondent, it cannot rely upon 
its allegation that the applicant organised a petition against 
it to justify its decision to terminate the applicant. There is 
no evidence that she did. 

In summary therefore the respondent has failed to 
demonstrate that ground (d) was a reason leading to the 
decision to dismiss. It has failed to demonstrate that grounds 
(a) and (b) were valid reasons for the dismissal which 
occurred because there is no evidence of further use of 
offensive language beyond 11 March 1993 and at that date 
the employer had determined only that a written warning 
would be given. Finally the respondent has failed to prove 
that the applicant organised the petition which circulated for 
which she was dismissed. The Commission therefore finds 
that the summary dismissal of the respondent on the 25th 
March 1993 for those reasons was not warranted. 

The applicant seeks reinstatement, and that ordinarily 
would follow a finding of unfair dismissal (see Winkless v. 
Bell (1986) 66 WA1G 847 at 848; Portius v. TWU (1990) 
71 WAIG 19 at 22,23). In such circumstances it seems 
reasonable that the onus of showing why reinstatement 
should not occur moves to the respondent. The respondent 
has opposed reinstatement and directed questions to its 
witnesses about the prospects of re-establishing a working 
relationship between the parties. 

The circumstances of this matter need to be considered 
overall. The Commission is concerned at the following 
aspects of the evidence. The applicant's evidence is that she 
was unhappy with the manner of the elections and the result 
of the elections which led to the current committee 
(transcript p. 6). This formed the reason for the argument 
that she had with Mr Winmar. She believed that the previous 
secretary of the respondent had been threatened by one of 
the persons who was elected to the new committee so that 
that previous secretary would not stand for re-election. In 
the course of her argument with Ms Williams she made it 
clear that she had no confidence in the committee and that 
she ' 'manages the office not the committee" (exhibit 1). Her 
concern about Ms Williams having missed four consecutive 
meetings and thus not being a valid member of the 
committee is an indication of her hostile attitude towards the 
committee and some members of it. 

It is understood that the committee as a whole is the 
applicant's employer. There needs to be a mutual trust and 
confidence between an employee and an employer. The 
applicant has the central role in carrying out the aims and 
objectives of the respondent. It is a critical role. The 
evidence before the Commission is persuasive that the 
applicant does not have confidence in the respondent. Her 
hostility towards the committee and Mr Kalin at least at the 
special meeting of the 11th March 1993 is a further 
indication of that. That hostility was sufficient for him to 
record his concern in a letter to the committee afterwards. 
Her threat to organise a petition against her employer cannot 
be ignored. 
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Plus, subsequent to her termination, the applicant has 
signed the petition. The signatories to the petition urgently 
request that the chairperson of the respondent call "a special 
general meeting to instigate a vote of no confidence in the 
following committee members" and there then follows a list 
of eight names. It is, as the applicant conceded during 
cross-examination, a vote of no confidence in the commit- 
tee. Although it was signed after the termination, it is a 
significant factor to be taken into account in deciding 
whether or not the equity, good conscience and substantial 
merits of the case require an order that the respondent 
re-employ the applicant. I have given much thought to Mr 
Wells' submission that as a member of Kuljak and not just 
as an employee, the applicant is entitled to sign a general 
petition for general matters to go to a general meeting. 
However, in my view the wording of the petition goes 
beyond that. It is a specific petition of no confidence in the 
committee. It is such that I believe the applicant has publicly 
stated her belief that she does not have confidence in the 
committee and wants it removed. I cannot see how that 
belief can change if she is also an employee of the 
respondent which is run by that committee. It must follow 
that as an employee she would have little respect for her 
employer if the Commission was to require her re- 
employment. There is no evidence from her to the contrary. 
She has not retreated from the views she has expressed. 

Further, if one takes into account that there is evidence 
which was not broken down under cross-examination that 
as far as some members of the committee are concerned, 
there cannot be a working relationship between the parties 
then I find that there is little prospect of a reasonable 
working relationship being re-established. The respondent 
would not have the necessary confidence in its employee. 
I have noted the evidence of Mr Kalin in this regard. Mr 
Kalin is one of those persons against whom the petition has 
been organised. He is also a person at whom the applicant 
directed some strong and forceful language during the 
special committee meeting of 11th March 1993. Notwith- 
standing, he was of the opinion that a working relationship 
might be able to be re-established. Whilst his sentiment is 
to his credit, it alone has been insufficient to outweigh the 
overall impression that the involvement of the applicant and 
her concerns as a member of the respondent removes the 
re-establishment of a working relationship. 

The Commission declines to intervene in this matter to 
require the reinstatement of the applicant. This decision has 
not been reached lightly. As the majority of the Full Bench 
said in Gawooleng Dawang Inc v. Lupton and Others 
((1992) 73 WAIG 39 at 48) a failure to order reinstatement 
where unfair dismissal has been found will generally be an 
obvious breach of the duty imposed by s.26 of the Act. 

However, I am satisfied that this is an example of 
circumstances where the Commission's discretion to rein- 
state should not be exercised. 

Following the decision of the Industrial Appeal Court in 
Coles Myer Ltd v. Coppin and Others ((1993) 73 WAIG 
1754) once reinstatement is not in contemplation, then it 
appears the Commission no longer has jurisdiction in the 
matter. For the reasons set out above therefore the 
application will be determined by an order of dismissal. 

Appearances: Mr G. Wells (of counsel) for the applicant. 

Ms E. Yuen (of counsel) for the respondent. 

73 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Helen Lawrence 

and 
Kuljak Aboriginal Employment and Cultural Centre. 

No. 541 of 1993. 
COMMISSIONER A.R. BEECH. 

17 September 1993. 
Order. 

HAVING heard Mr G. Wells (of counsel) on behalf of the 
Applicant and Ms E. Yuen (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Derek Marklew 

and 
City of Gosnells. 
No. 813 of 1992. 

SENIOR COMMISSIONER G.G. HALL I WELL. 
17 December 1992. 

Preliminary Reasons for Decision. 
SENIOR COMMISSIONER: These are, in brief, reasons for 
decision which will be followed by reasons, in full, as soon 
as possible. 

The test in cases of unfair dismissal is that contained in 
the Undercliffe case (65 WAIG 385). Further, in the case of 
Margio vs. Fremantle Arts Centre (1990) (70 WAIG 2559) 
it was held that, ordinarily, an employee is entitled to be 
warned as to unacceptable performance or conduct and 
given the chance to comply. 

In the present case, after some ten (10) "counselling" 
sessions wherein, on the clear evidence given, the applicant 
was told of the problem/s and the rectification required by 
the respondent. Further, there was, on the evidence at least, 
what were described as three official counselling sessions, 
one at least involving the presence and participation of a 
union official acting on Mr Marklew's behalf, where again 
his performance and conduct faults and the improvement 
therein required by the respondent, were speUed out to him. 

On his own evidence, Mr Marklew was apparently not 
prepared to accept constructive criticism of his attitude or 
performance or the directions to improve thereon. 

The evidence of Mr O'Doherty and Ms Borthwick as to 
these matters is accepted in full by the Commission, it 
having clearly observed them whilst giving their evidence. 
From the evidence, Mr Marklew was not "singled out" for 
excessive demands by the respondent as to the conduct and 
performance required of him and the Commission rejects 
that notion. 

Simply put, Mr Marklew was without doubt offered a 'fan- 
go' by the respondent in all respects. The dismissal was not 
at all unfair and the claim is accordingly refused. 

Appearances: Mr A. Johnson appeared on behalf of the 
applicant. 

Mr L. Joyce appeared on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Derek Marklew 

and 
City of Gosnells. 
No. 813 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 December 1992. 

Order. 
HAVING heard Mr A. Johnson on behalf of the applicant 
and Mr L. Joyce on behalf of the respondent the Commission 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Michael William Harris 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. 296 of 1993. 

CHIEF COMMISSIONER W.S. COLEMAN. 
14 September 1993. 

Reasons for Decision. 
CHIEF COMMISSIONER: On 16 March 1993 the appli- 
cant, Mr Harris, a union organiser, then employed by the 
respondent applied to the Commission "for an order 
pursuant to Section 29(b)(i) of the Industrial Relations Act 
1979 reinstating the applicant in employment with the 
respondent and/or for an order pursuant to Section 29(b)(ii) 
of the Industrial Relations Act 1979, that the purported 
suspension from duty of the applicant by the respondent's 
secretary is invalid and an order that the respondent shall 
provide the applicant with organising work in accordance 
with the contract of employment and such other orders as 
the Commission thinks fit". 

At a meeting of the respondent union's Executive on 24 
March, the decision was taken to terminate the applicant's 
services. That was effected on 29 March 1993 and the 
minutes of the Executive Meeting of 24 March record that 
the applicant was to receive' 'payment of one months wages 
plus other entitlements accrued", (see Exhibit S3). 

Conciliation between the parties was unavailing and the 
matter was referred for arbitration. The applicant does not 
seek reinstatement in employment and pursues contractual 
benefits claimed to have been outstanding on his termination 
of employment. These amount to a claim for $7560.03 and 
is calculated on the basis of a payment of $883.03 for unused 
sick leave, an outstanding contribution to superannuation 
totalling $600.00 and a redundancy payment of $6077.00 
calculated in accordance with the "Metal Trades Termina- 
tion, Change and Redundancy standard". 

The respondent denies that there are any outstanding 
entitlements. It argues that the termination of employment 
was not a redundancy and anyway there was no entitlement 
to a redundancy payment under the former employee's 
contract. In the absence of the employment relationship 
being re-established with the claim for contractual benefits 
only, the respondent submits that the application is beyond 
jurisdiction in accordance with the decision of the Industrial 
Appeal Court in appeal matters Nos 3, 4, and 5 of 1993 
[(1993) 73 WAIG 1754] (the 'Coles Myer Case'). 

The applicant responds that the question of jurisdiction, 
consistent with what was said in the Coles Myer Case, 
depends on the present or future existence of the employer/ 
employee relationship (op cit page 10). The statement made 
by Owen J with whose reasons Nicholson and Wallwork JJ 
agreed in Kounis Metal Industries Pty Ltd v. TWU WA 
Branch (1993) 73 WAIG at page 19 (the Kounis Case) is 
repeated in the Coles Myer Case: 

"Unless, at the time when the application is made, 
the relationship actually exists, or is expected to come 
into existence in the future, or did exist and is to be 
restored, the key element of an "industrial matter" is 
missing." 

(op cit page 10) 

The applicant submits that to determine whether the 
Commission has jurisdiction in a claim for contractual 
benefits, the time at which that must be determined is the 
time at which the application was made not when the 
application comes on for hearing. A claim for a contractual 
benefit involves a determination of the parties rights and 
responsibilities at the time the application is made unless 
when the claim comes on for hearing there has been some 
retrospective change in the law which applies back to when 
the application was lodged. 

In the particular circumstances of this matter, Mr Harris' 
application was lodged with the Commission on 16 March; 
there was an existing employer/employee relationship. That 
relationship was terminated on 29 March 1993. It is 
submitted that the requirement to establish the Commis- 
sion's jurisdiction has been met with the filing of the claim 
during the period of the applicant's employment with the 
respondent. It does not matter that the claim now is not 
identical with the terms of that originally lodged on 16 
March. What was being sought then were orders to secure 
the employee's rights and benefits under his contract of 
employment. That claim was unequivocally within jurisdic- 
tion. The subsequent amendment which particularises the 
contractual benefits for payment is said to be taken by law 
to be effective from the 16 March. The applicant- cites the 
decision of the Full Court of the High Court in Wigan y. 
Edwards and Another 1 ALR 497 as authority for this 
proposition. 

"To succeed a plaintiff must establish his cause of 
action at the date of the plaint, for that is the origin of 
the action. An amendment dates back to the original 
filing of the plaint (see Sneade v. Wotherton Barytes 
and Lead Mining Co Ltd [1904] 1 KB 295, at 297, per 
Collins MR). It is for this reason that a plaintiff cannot, 
in the absence of a statutory authority, amend the 
proceedings without the consent of the defendant by 
adding a cause of action which has accrued to him since 
the commencement of the action (Eshelby v. Federated 
European Bank Ltd [1932] 1 KB 254). And in the 
absence of such authority an amendment, if allowed, 
must be regarded as asserting a cause of action existing 
at the date of the writ." 

(Mason J at page 515) 

The respondent argues that the application before the 
Commission relates to Mr Harris' suspension and not to his 
dismissal. The suspension was withdrawn. The claim is not 
for superannuation, sick leave payment nor for redundancy. 
There is no agreement from the respondent for the claim to 
be amended to accommodate these issues. 

These submissions give rise to preliminary issues upon 
which findings must be made in order to see whether or not 
matters before the Commission can be considered. First, 
there is the question of jurisdiction arising from the fact that 
there is no continuing employee/employer relationship 
between the applicant and the respondent. Next, there is the 
question of the substance of the claims before the 
Commission. If it is the case as the respondent argues, that 
the claim now being pursued is substantially different from 
that under the application lodged on 16 March then, in the 
absence of an amendment, the jurisdictional limitation 
identified in the Coles Myer Case (op cit) will prevail. 
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Findings made in the course of proceedings conducted on 
24 June, 1993 are that jurisdiction is established through the 
filing of the claim while the employment relationship was 
on foot. The cause of action did not die with the subsequent 
action of the respondent in terminating the applicant's 
employment. At that time the circumstances of this 
application were seen to distinguish it from the principle set 
down in the Kounis Case {op cit) and reaffirmed in Coles 
Myer {op cit). Here it is the case that at the time the 
application was lodged, there was a live industrial matter to 
condition the making of orders sought. The subsequent 
termination of the applicant's services occasioned a change 
in the relief being sought. Even in Robe River Iron 
Associates v. Association of Draughting, Supervisory and 
Technical Employees of W.A. (1988) 68 WAIG 11 
('Pepler's Case') the genesis for the line of authority in 
Kounis and Coles Myer Cases, the absence of jurisdiction 
to award compensation unrelated to any contractual rights 
to the unfairly dismissed employee did not appear to 
extinguish his right to have any entitlements he may have 
had under his contract of employment considered (see 
Kennedy J op cit page 18). This was available even though 
the employment relationship had ended and there was no 
prospect of it being restored. This aspect of Pepler's Case 
is reflected in part of the ratio extracted from that case by 
Owen J in the Kounis Case {op cit at page 19). 

"2. The powers of the Commission extend to those 
which are incidental and necessary to the exercise 
of the jurisdiction so conferred." 

On questions about the substance of the application and 
its amendment in the light of the subsequent termination of 
the applicant's services, I accept that its terms now assert 
the same claims with respect to contractual benefits that 
existed at 16 March. To the extent that any amendment may 
be necessary, that is accepted. 

The applicant submits that the terms of his contract 
remain unaltered from July 1992 when he was dismissed 
from employment with the union on another occasion and 
then reinstated. At that time he was paid out accumulated 
sick leave, rostered days off and pro rata long service leave. 
Minutes of the meeting of the union held on 28 August, 1992 
record that: 

"The continuing employment of Mick Harris as an 
Organiser be confirmed; that no loss of pay or other 
benefits occur as a result of the purported dismissal of 
Harris by the Secretary (sic) be repudiated and declared 
to be of (sic) no force of effect; that the Secretary shall 
not dismiss or suspend or otherwise prevent Mick 
Harris from carrying out his duties as a full time 
Organiser of the Union." 

(Exhibit S2) 
The applicant, a member of the union and an elected 

member of the Management Committee attended meetings 
of the union until the time of his dismissal. He testifies that 
his conditions of employment were not varied by any 
decisions of the union and save but for a discussion with the 
Secretary about his superannuation entitlement the terms of 
his contract of employment were never raised with him. 

The respondent contends that following the applicant's 
re-employment in July 1992 he had "no terms of employ- 
ment". This is recorded in the notes of a meeting on 7-10 
September 1992 of the Federal Council of the Australian 
Meat Industry Union (see Exhibit Mc2). That observation 
is said to have been accepted and adopted by the Committee 
of Management of the W.A. Branch of the Union at a 
meeting on 2 October 1992 (see Exhibit Mc3). Mr Harris 
supported the resolution. However, despite the assertion that 
there were no terms of employment applying to the 
applicant, the respondent appears to accept that negotiations 
on Superannuation took place in December 1992 between 
the Union Secretary and the applicant to vary the arrange- 
ment whereby a $50.00 per week contribution to Mr Hams' 
fund was to cease. Mr Harris testifies that his agreement to 
this variation to the terms of his contract was given in 
consideration of the undertaking that his employment was 
secure until December 1993 when union elections would be 
held. 

It is clear from the sworn evidence of the applicant which 
I accept and the resolution of the union, that the applicant's 
terms of employment at the time of this termination included 
an entitlement to the payment of accrued sick leave. I do not 
accept that the purported notes of the September 1992 
Federal Council meeting nor the adoption of the Secretary's 
report of that meeting on 2 October 1992 alters the situation. 

Similarly, I conclude that the applicant's entitlement to 
superannuation persisted until December 1992 and that the 
variation was induced by an assurance of employment until 
December 1993. The failure to meet that commitment 
revives the entitlement. 

The claim for a redundancy payment is the most 
substantial component of the application. It is said to be 
calculated on the 'Metal Trades General Termination, 
Change and Redundancy' standard. On that basis Mr Harris' 
service of approximately 2 years part time and over 4 years 
full time employment attracts a redundancy payment 
equivalent to 9 weeks pay. 

It is submitted by the applicant that redundancy payments 
are a characteristic of employment in the meat industry. It 
is a provision pursued by the union on behalf of its members. 

Mr Harris is a member of the union and seeks this 
entitlement under an implied term of his contract on the 
basis of custom and practice throughout the industry. 

The respondent's position is that Mr Harris' termination 
of employment was precipitated by the financial circum- 
stances of the union. The decision to dispense with Mr 
Harris' services was made on a "merit" basis having regard 
to his performance. The respondent asserts that the work of 
an organiser is still being performed by others. A litany of 
Mr Harris alleged short coming are cited as evidence of his 
unsatisfactory performance. 

No evidence was provided to support these assertions 
other than an unsworn written statement by the Union 
Secretary. It is the respondent's position that the termination 
of employment is not a redundancy but relates to the 
applicant's failure to perform. 

However, the instrument of dismissal, the decision of the 
Executive of the union recorded in Minutes of a Meeting 
held on 24 March 1993 states: 

"Reduction in Staff Numbers 
The Secretary reported that due to financial con- 

straints the Branch found itself in that there was a need 
to reduce the number of Organisers within the Branch. 
Further, that changes were also required in the 
administrative staff. 

This had been reported to the Federal Secretary who 
had agreed with the proposals of the State Secretary. 

These changes were that M. Harris's service be 
terminated, that the bookkeeper would have her hours 
reduced in July 1993. That Organiser Gebski would at 
the end of his subsidised training be required to work 
a minimum of 3 days per week. That it was 
foreshadowed that the Industrial Officer, Comrade 
Graeme Maguire would possibly have a reduction in 
the hours worked. 

In any event the Federal Secretary was coming to 
Western Australia to appraise the requirements of the 
Branch and to look into the current financial position. 

It was moved Lindsay Rocke, seconded Dom 
Peribonio, that 

"M. Harris be thanked for past service and his 
services be terminated with the payment of one 
month's wages plus other entitlements accrued." 

CARRIED 
3 FOR 
NIL AGAINST" 

(Exhibit S3) 
The tenor of that decision accords with the sworn 

evidence of the applicant. He was told that the financial 
plight of the union necessitated the termination of his 
employment and that his position would no longer exist. 

I find that the circumstances of Mr Harris' termination of 
employment amounted to him being made redundant. 
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It is a matter of public record that the union pursues 
redundancy payments for its members. I accept the evidence 
of the applicant that this is the case. The question is whether 
such a term can be implied in Mr Harris' contract of service. 
The respondent submitted a copy of a draft document 
'Redundancy Agreement Australasian Meat Industry Em- 
ployees' Union, Industrial Union of Workers, West Austra- 
lian Branch Staff (Exhibit Mc4). The thrust of that 
document is that there is a recognition of the necessity to 
provide staff "both present and future" with a suitable 
redundancy agreement albeit that it claims that none exists 
for the Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, West Australian Branch 
officials under their current employment relationship. I am 
not persuaded that this document is really conclusive of 
anything. It is unsupported by oral evidence. If it does show 
anything it indicates that at least one section of the 
respondent's employees do have a written contractual 
entitlement to redundancy payments. Given the custom and 
practise in the meat industry it is difficult to see why other 
employees do not have an entitlement. In the circumstances 
of this application where there is no written agreement 
between the parties to ascertain the terms of the contract, I 
believe that it is proper to follow the course set down by the 
Full Bench in Coles Supermarkets v. Sweeting, Ryan and 
Coppin (1993) 73 WAIG 225: 

"It is clear that cases where written contracts give 
rise to the implication of terms into them are 
distinguishable from contracts which are not set out in 
writing. 

In the circumstances, applying the dicta of Deane J, 
(in Hawkins v. Clayton and Others 164 CLR 539) one 
must look, not to the actual intentions, aspirations or 
expectations of the parties before or at the time of the 
contract, but to the objective framework of facts within 
which the contract came into existence and the parties 
presumed intention in this setting (we set that test out 
adopting to these circumstances what Mason J said in 
Codelfa Construction Pty Ltd v. State Rail Authority 
of NSW [(1982) 149 CLR 337 at page 353)]. We say 
that, because, documented agreement or not there is 
still an exercise in implication to be carried out That 
requires an objective exercise, as His Honour said in 
Codelfa Construction Pty Ltd v. State Rail Authority 
of NSW (op cit), and in the dicta to which we have just 
referred. 

However, instead of using the cumulative test set out 
in BP Refinery (Westemport) Pty Ltd v. Hastings Shire 
Council [(1977) 16 ALR 363; 52 AUR 20 at 26], we 
apply what Dean J said in Hawkins v. Clayton and 
Others [62 AUR 240 at 253-254], There should be no 
precise mechanical test. The most that can be said 
consistently with some degree of flexibility is that, in 
a case such as this, we must determine whether the 
implication of the particular term is necessary for the 
reasonable or effective operation of a contract of that 
nature of the circumstances of the case. We qualify 
that, too, by saying that a term may be implied in a 
contract by established mercantile usage or profes- 
sional practice, or by a past course of dealing between 
the parties. In this case, very few terms of the contract 
were spelt out. The question is whether there be an 
implication of a term that there be redundancy 
payments and that they are necessary for the reasonable 
or effective operation of the contract of that nature in 
the circumstances of the case. The answer must be 
"Yes". The answer must be, too, that it would be 
reasonable and necessary, too, to so imply. The answer 
must be that redundancy is contemplated and that there 
is an agreement for payments to be made." 

An objective evaluation of the circumstances of the case 
includes the incidence of redundancy arrangements under 
custom and practice within the industry. Members of the 
union are entitled to expect that when a redundancy situation 
arises their union will pursue their interests in seeking 

compensation for their job loss. Indeed the vigour with 
which the union acts in this regard is a matter of public 
record. The situation of its own employee should be no 
different. It is within this framework that the contract came 
into existence. The intention of the parties can be taken to 
have been that the applicant would not be treated in a 
different manner from other members employed in the 
industry. Custom and practice enables a term to be implied 
into the contract. It follows that this is reasonable and 
necessary for the effective operations of the contract in the 
circumstances. 

With a finding that the claim as amended is within 
jurisdiction and that the applicant has established his 
contractual entitlements an order will issue for the payment 
of those benefits within fourteen days of the date of the 
order. 

Appearances: Mr D.H. Schapper (of Counsel) appeared 
on behalf of the Applicant. 

Mr G. Maguire appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Michael William Harris 
and 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch. 

No. 296 of 1993. 

CHIEF COMMISSIONER W.S. COLEMAN. 
20 September 1993. 

Order. 
HAVING heard Mr D.H. Schapper (of Counsel) on behalf 
of the Applicant and Mr G. Maguire on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

(1) That the Respondent pay to Mr M.W. Harris an 
amount of $7,560.03 representing moneys owed 
for: 

$ 
Unpaid sick leave 883.03 
Superannuation Contributions 600.00 
Redundancy commensurate with those 
provisions contained in the Metal 
Trades Termination, Change and Re- 
dundancy Standard 6,077.00 

TOTAL $7,560.03 

(2) And that the amount be paid within fourteen days 
from the date thereof. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 
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CONFERENCES— 
Hyisttss © arising out off— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers Federated Union of 

Workers—Western Australian Branch; The Plasterers and 
Plaster Workers Federation of Australia (Industrial Union of 
Workers); The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of Workers; 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

The Building Management Authority. 
No. C 369 of 1993. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978 and 

Engineering Trades (Government) Award 1967 
Nos. 29, 30 and 31 of 1961 and 3 of 1962 and 

Sheet Metal Workers (Government) Award 1973 
No. 31 of 1973. 

COMMISSIONER A.R. BEECH. 
10 September 1993. 

Order. 
WHEREAS the Commission has before it an application 
notifying it of an industrial dispute between the abovemen- 
tioned applicant unions and the Building Management 
Authority regarding construction work being undertaken by 
the respondent at the Joondalup TAPE stage 2.1 and Mt 
Lawley Senior High School sites; 

And whereas the Commission convened a conference of 
the parties at which agreement was reached between them 
for site allowances to apply to the said construction work; 

And whereas the parties have placed written details of the 
said construction work on the record of the proceedings; 

And whereas the Commission is of the opinion that the 
agreement should be reflected in an Order pursuant to s.44 
of the Act; 

And having heard Mr W. Swain, Mr G. Sturman and Mr 
O. Wood and Mr M. Mitchell on behalf of the Applicants 
and Ms C. Schickert and Mr D. Lee on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the construction work at the 
following Building Management Authority Sites 

1. Joondalup TAPE stage 2.1 $1.00 per hour 
2. Mt Lawley Senior High School additions 

.80c per hour 
to compensate for all special factors and disabilities 

in connection with the said work in lieu of and in 
substitution for all special rates and conditions in 
Clause 9(1) of the Building Trades (Construction) 
Award 1987, excepting subclauses (f) Explosive 
Powered Tbols, (o) Cleaning Down Brickwork and (w) 
Heavy Blocks, and in substitution for all special rates 
and conditions contained in the Engineering Trades 
(Government) Award 1967 Nos. 29,30 and 31 of 1961 
and 3 of 1962 and the Sheet Metal Workers (Govern- 
ment) Award 1973, with effect from the commence- 
ment of work on each site until the work is completed, 
be and is hereby ratified. 

(Sgd.) A JR. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Boral Castings Pty Limited. 
No. C 358 of 1993. 

COMMISSIONER R.N. GEORGE. 
22 September 1993. 

Recommendation. 
WHEREAS the Commission was notified of a dispute 
between the parties concerning the entitlement of certain 
employees of the respondent employer to meal money in 
accordance with the Metal Trades (General) Award 1966 
No. 13 of 1965, while employed as fumace operators 
attending to fumace and metal pouring requirements; and 

Whereas it was acknowledged that while an entitlement 
existed it was not possible to prove with any certainty the 
time period over which the entitlement existed or the 
frequency with which overtime of the sort which attracts the 
meal payment in question had been worked; and 

Whereas the parties further acknowledged that in the 
circumstances there was no jurisdiction residing in the 
Commission which would enable it to hear and determine 
the matter and that there was insufficient information on 
time sheets completed by employees or on other records to 
enable other options to be pursued; and 

Whereas in the absence of any agreement between the 
parties as to what would constitute a reasonable settlement, 
it was accepted that there was little alternative but to submit 
to a recommendation of an independent third party; and 

Whereas it was agreed between the parties that the 
Commission would be the appropriate body to make such 
a Recommendation; and 

Whereas the parties set out in detail before the Commis- 
sion their respective positions and provided all relevant 
information in their possession, including the length of 
service of the employees involved in the claim and the 
approximate period during which they were exposed to the 
periodic requirement to work overtime in circumstances 
which may have attracted meal money entitlements. 

Now therefore the Commission, having heard the parties 
in conference, recommends— 

1. That the employees listed hereunder be paid a 
lump sum of $100.00, that being a reasonable 
estimate of the incidence of entitlement to meal 
money payment for the period in dispute. 
K. Halloran M. Maclntyre 
G. Dobra G. Maher 
A. Fergusson J. Rasmussen 
A. Guitera K. Reid 
P. Lupton A. McDonnell 

J. Fitzgerald 
2. That the employees listed hereunder be paid a 

lump sum of $450.00, that being a reasonable 
estimate of the incidence of entitlement to meal 
money payment for the period in dispute. 
G. Moroney R. Kingham 
P. PUgrim R. Jeisman 
R. Archibald D. Cameron 

3. That the parties ensure that proper mechanisms 
are in place to make certain that time sheets 
completed by employees properly identify all 
entitlements. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

The Hon. Minister for Works. 
No. C 353 of 1993. 

COMMISSIONER A.R. BEECH. 
29 September 1993. 

WHEREAS the Commission in application numbered CR 
299 of 1992 determined that an administration allowance of 
$12.00 per week would be paid to certain persons employed 
in the Building Management Authority's Building Repair 
Services Branch (formerly known as the Maintenance Faults 
Branch) ((1992) 72 WAIG 2883); 

And whereas The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. sought a 
conference with the Hon. Minister for Works regarding 
employees members of or eligible to be members of the 
applicant union and employed by the respondent in the 
positions of cabinetmakers and floor coverers in the 
Building Management Authority's Building Repair Services 
Branch; 

And whereas the applicant union claims that the 
administration allowance of $12.00 per week should also be 
paid to the abovementioned employees; 

And whereas at conference proceedings held before the 
Commission on the 23rd August 1993 the parties agreed: 

(a) That the employees employed in the abovemen- 
tioned positions are employed within the Building 
Repair Services Branch of the Building Manage- 
ment Authority; and 

(b) That for that reason the changes in duties 
performed by employees in the Building Repair 
Services Branch identified by the Commission in 
application CR 299 of 1992 apply equally to the 
employees employed in the abovementioned posi- 
tions; and 

(c) That the administration allowance should be paid 
to the employees employed in the abovemen- 
tioned positions for the same reasons and from the 
same date as determined by the Commission in 
application CR 299 of 1992; 

And whereas the Commission is of the opinion that an 
order should issue to reflect the agreement of the parties in 
this matter; 

Now therefore, 1 the undersigned Commissioner of the 
Western Australian Industrial Relations Commission being 
satisfied that the terms of that agreement conform with the 
State Wage Principles and pursuant to the powers conferred 
on me under the Industrial Relations Act 1979, hereby 
order— 

That notwithstanding the provisions of the Furniture 
Trades (Government) Award 1979 No. R 34 of 1979, 
employees employed as cabinetmakers or floor cover- 
ers in the Building Management Authority's Building 
Repair Services Branch, other than apprentices or 
employees in receipt of a leading hand allowance, shall 
be paid an administration allowance of $ 12.00 per week 
on the same basis as the allowance prescribed in the 
order in CR 299 of 1992. The allowance shall be paid 
as a flat rate per week from the beginning of the first 
pay period commencing on or after the 12th day of May 
1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

T.J. & M.B. Waugh. 
No. C 112 of 1993. 

COMMISSIONER J.A. NEGUS. 
5 October 1993. 

Order. 
WHEREAS an application was lodged in the Commission 
on 15 March 1993; 

And whereas a conference was held before the Commis- 
sion pursuant to S.44 of the Industrial Relations Act 1979 
on 24 March 1993; 

And whereas an agreement was reached at the conclusion 
of the conference, and the applicant undertook to inform the 
Commission when the terms of the settlement had been 
executed; 

And whereas on 30 September 1993, verification was 
received from the applicant, that the file might now be 
closed; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the said Act, hereby order— 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

rL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

ABB EPT Construction Pty Ltd and Others 
and 

Metals and Engineering Workers' Union—Western 
Australian Branch and Others. 

No. C 406 of 1993. - 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
ABB EPT Construction Pty Ltd and Others. 

No. C 414 of 1993. 

COMMISSIONER G.L. FIELDING. 
10 September 1993. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979, ABB EPT Construction Pty Ltd, and 
other employers and the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) sought a conference to discuss differences over the 
question of conditions of employment including the pay- 
ment of a site allowance for employees of ABB EFT 
Construction Pty Ltd and the others engaged in construction 
work at the Marandoo iron ore development site, north east 
of Tom Price; 

And whereas I, the undersigned, a Commissioner of the 
Western Australian Industrial Relations Commission, on 
10 September 1993, presided over a conference between the 
parties; 
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Now therefore pursuant to the powers conferred by the 
said Act, being satisfied that the claim complies with the 
terms of the State Wage Fixing Principles embodied in the 
General Order of the Commission made on 31 January 1992, 
and by consent, doth hereby order— 

(1) That The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch be joined 
as a party to Application No. C 406 of 1993; 

(2) That the terms and conditions of employment for 
employees affected by these applications shall be 
in accordance with the Marandoo Iron Ore Project 
Construction Order No. C 406/C 414 of 1993 in 
the terms of the document attached hereto with 
effect from the commencement of construction 
work on the site. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Order shall be known as the Marandoo Iron Ore 
Project Construction Order No. C 406/C 414 of 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Site Allowance 
6. Boots and Boot Allowance 
7. Rest and Recreation Leave 
8. Hours 
9. Termination/Redundancy 

10. Industrial Relations Procedure 
11. No Extra Claims 

Schedule A—^Employers Bound 

3.—Area and Scope. 
This Order shall apply to the employers listed in the 

Schedule A hereto and to their employees who are employed 
on the Marandoo Iron Ore Construction Project and bound 
by the following Awards and to the Unions listed 
hereunder— 

Awards 
Metal Trades (General) Award 1966 Part II No. 13 
of 1965 
Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973 
Electrical Contracting Industry Award No. R 22 of 
1978 
Building Trades (Construction) 1987 Award No. R 
14 of 1978 

Unions 
Metals and Engineering Workers' Union—Western 
Australian Branch 
The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch 
Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) 

4.—General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covered by this Order shall be as 
prescribed in the Award by which the employee would be 
bound if not for this Order and where the provisions of such 
Award are inconsistent with the provisions of this Order, the 
provisions of this Order shall prevail. 

5.—Site Allowance. 
A site allowance of $2.15 per hour for each hour worked 

shall be paid and such payment shall be in lieu of all 
prescribed disability allowances in the named Awards with 
the exception of paragraphs (l)(f)—-Explosive Powered 
Tools, (l)(j)—Toxic Substances and (l)(w)—Heavy Blocks 
of Clause 9.—Special Rates and Provisions, of the Building 
Trades (Construction) 1987 Award No. R 14 of 1978. 

6.—Boots and Boot Allowance. 
Each employee on commencing employment with the 

Contractor concerned shall be provided with one pair of 
safety boots free of charge. 

Employees shall also be paid a safety footwear mainte- 
nance allowance of $0.06 per hour, for each hour worked, 
except where such an allowance is prescribed by their 
relevant Award. 

7.—Rest and Recreation Leave. 
(1) From the commencement of work on the Project 

employees engaged in work to which this Order applies shall 
be entitled to rest and recreation leave in accordance with 
the relevant Award provisions after the completion of each 
eight weeks' continuous service on site by the employee in 
lieu of the four months of continuous service provided 
therein. 

(2) The leave provided for in subclause (1) hereof shall 
be taken as soon as practicable, as agreed between the 
employer and employee or, in the absence of agreement, 
upon not less than one week's notice by the employer to the 
employee. 

8.—Hours. 
(1) Notwithstanding the provisions of the relevant Award, 

an employee who works in excess of 38 ordinary hours in 
any week shall accrue an entitlement to 24 minutes worked 
in excess of seven hours 36 minutes per day, provided the 
maximum accrual in any week shall not exceed two hours. 

(2) The leave so accrued shall be taken concurrently with 
the period of leave provided in Clause 7.—Rest and 
Recreation Leave, of this Order, provided that should the 
services of an employee be terminated with any such leave 
not taken, he/she shall be given payment in lieu of that leave. 

9.—Termination/Redundancy. 
The termination/redundancy provisions prescribed in 

Clause 14.—^Termination/Redundancy, of the Metal Trades 
(General) Award 1966 No. 13 of 1965 Part II Construction, 
shall apply to employees who are employed by Respondents 
pursuant to the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973. 

10.—Industrial Relations Procedure. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned and if that 
employee so desires his/her Union delegate and the 
employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (1) hereof the Union delegate shall 
discuss and attempt to resolve the dispute with the 
contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern, it shall be referred to the Contractor's senior 
management representative and the appropriate full-time 
Union official. The parties shall then initiate steps to resolve 
the grievance as soon as possible. 

(4) While the steps in subclauses (1) and (3) hereof are 
being followed no industrial action shall be taken. 

(5) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrie 
Relations Commission provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

11.—No Extra Claims. 
A condition of this Order is that the Unions will make no 

further claims on the employers over and above the 
conditions set out in this Order for the life of the 
construction phase of die project. 
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12.—Term. 
This Order shall have effect from the beginning of the first 

pay period commencing on or after 26 July 1993 and shall 
remain in force until practical completion of the construc- 
tion phase of the Marandoo Iron Ore Project. 

Schedule A—^Employers Bound. 
Respondents 

ABB EPT Construction Pty Ltd 
Clough Engineering Ltd 
Barclay Mowlem Construction Ltd 
MacMahon Construction Pty Ltd 
Henry and Walker Contracting Pty Ltd 
Wylie and Skene Pty Ltd 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union, Western 

Australian Branch 
and 

Leighton Contractors Pty Limited. 
No. C 426 of 1993. 

COMMISSIONER J.A. NEGUS. 
7 October 1993. 

Order. 
WHEREAS an application was lodged in the Commission 
on 17 September 1993; 

And whereas a conference was held before the Commis- 
sion pursuant to S.44 of the Industrial Relations Act 1979 
on 29 September 1993; 

And whereas an agreement was reached at the conclusion 
of the conference, and the applicant undertook to inform the 
Commission when the terms of the settlement had been 
executed; 

And whereas on 1 October 1993, verification was 
received from the applicant, that the file might now be 
closed; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the said Act, hereby order— 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

And being informed of the existence of the "Diagnostic 
Report" prepared by consultants (Booz Allen Hamilton) for 
the Board of Management and of initiatives to validate data 
and review the hospital's operations with a view to 
implementing changes at the hospital; 

And being informed of the arrangements that the Board 
of Management required for the "Diagnostic Report" to be 
made available to the Applicant Union and the Hospital 
Salaried Officers Association of Western Australia (Union 
of Workers) (HSOA) and Australian Nursing Federation, 
Industrial Union of Workers, Perth (ANF) (that also 
attended the conference) and of the timetable for implement- 
ing the taskforce review which are to follow, and hereby 
making the HSOA and ANF parties to these proceedings; 

And accepting that there is need for confidentiality of the 
consultant's "Diagnostic Report" given that there may be 
matters of commercial sensitivity and intellectual property 
but recognising that the Unions must be in a position to 
represent their members' interest and to advise them on 
developments proposed under the review; 

And believing that there needs to be established a degree 
of trust between the parties so that an environment in which 
structural change can take place can be created; 

Now therefore, I hereby order the disclosure of informa- 
tion relevant to each Union party to these proceedings from 
the "Diagnostic Report" on the condition that it is limited 
in its use to the extent that it is not copied by the respective 
Unions, that it will not be used in any way or quoted from 
except in connection with the Hospital's review project and 
that no part of the Report can be referred to publicly or in 
circumstances associated with any other discussions, negoti- 
ations, reports or conversations conducted by the Unions in 
connection with any other industrial relations activities in 
any other hospital or workplace other than Sir Charles 
Gairdner Hospital and; 

Further, that the Board of Management of Sir Charles 
Gairdner Hospital, its representatives or employees may not 
refer to the "Diagnostic Report" publicly or in the media 
and; 

That the relevant documentation from the "Diagnostic 
Report'' be forwarded to the respective Unions to be in their 
possession no later than 10.00am Wednesday, 29 Septem- 
ber, 1993; and 

That the conference shall reconvened at 1.30pm in Room 
B (floor 5) at the Commission on 29 September, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch; Hospital Salaried Officers Association of 
Western Australia (Union of Workers) and Australian 

Nursing Federation, Industrial Union of Workers, Perth 
and 

Board of Management 
Sir Charles Gairdner Hospital. 

No. C 437 of 1993. 
CHIEF COMMISSIONER W.S. COLEMAN. 

28 September 1993. 
Order. 

HAVING today convened a conference pursuant to Section 
44 of the Act on the application of the Federated 
Miscellaneous Workers Union of Australia, W.A. Branch 
(FMWU) and being informed of initiatives being taken by 
the Board of Management of Sir Charles Gairdner Hospital 
to review the hospital's operations; 

Industrial Relations Act 1979. 

ORDER PURSUANT TO SECTION 44 (8) OF THE ACT 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Glenn Craig Villages Pty Ltd. 

No. C 415 of 1993. 

CHIEF COMMISSIONER W.S. COLEMAN. 
15 September 1993. 

Order. 
HAVING convened a conference on 14 September, 1993 
and being informed that the parties were in dispute but being 
satisfied that further discussions between them would assist 
in resolving the issues; 

And being advised on 15 September, 1993 that those 
discussions have resulted in agreement being reached 
between the parties and having heard from Mr D. Kelly of 
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the Federated Miscellaneous Workers' Union of Australia, 
W.A, Branch and Mr K. Glew and Mr J. Allinson on behalf 
of Glenn Craig Villages Pty Ltd on the terms of the 
settlement of their dispute; 

Then pursuant to the powers conferred by the Industrial 
Relations Act 1979 and with the consent of the parties, I 
hereby make the Order in the terms of that agreement being 
binding on the parties who consent thereto: 

1. Glenn Craig Villages Pty Ltd will engage Spotless 
Catering Pty Ltd as catering management consult- 
ants at Craigwood for a trial period of 6-12 months 
commencing on 27th September, 1993. Existing 
catering arrangements will remain in place at 
Glenn Craig Villages Pty Ltd's other nursing 
homes. 

2. During the trial Glenn Craig Villages Pty Ltd 
undertakes to continue to employ existing catering 
employees under the Private Hospital Employees 
Award No. 27 of 1971 and not to contract out any 
of its catering services. In any event catering 
services will not be contracted out before applica- 
tion A7 of 1991 is concluded or a period of 12 
months elapses, whichever is the shorter time. 

3. During the period of the trial Spotless Catering Pty 
Ltd staff may only be used as relievers for annual 
leave, sick leave and ADO's provided that 
existing staff will have first right of refusal on 
such relief work. 

4. A Consultative Committee will be established 
made up of management and catering staff chosen 
by those staff. The consultative committee will 
look at all aspects of the catering operations and 
make recommendations to Management. This 
includes examination of rosters and hours with the 
view to improving the quality and efficiency of 
services. The terms of reference of the Consulta- 
tive Committee will be agreed between the parties 
and will form a part of this agreement. Where 
agreement cannot be reached by the Consultative 
Committee the Award Dispute Procedures will 
apply. 

5. During the period of the trial Glenn Craig Villages 
Pty Ltd will continue to make payroll deduction 
of union dues. 

6. All industrial action currently in place as a result 
of this dispute will be ended at the finalizing of 
this agreement. 

7. This agreement is not to be construed to imply 
union agreement to contracting out of the catering 
service at the end of the trial or to a reduction in 
catering hours. 

8. Normal award conditions apply to the employees 
concerned and staff will not frustrate these 
arrangements. 

9. Management retains at all times the management 
prerogative to decide the hours of employment. 
However, during the Craigwood trial any changes 
to hours of employment will be notified to the 
consultative committee before implementation. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

CONFERENCES— 
Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Newcrest Mining Limited. 
No. CR 351 of 1993. 

COMMISSIONER J.F. GREGOR. 
15 September 1993. 

Order. 
WHEREAS at the conclusion of a conference held on the 
17th of August 1993, a dispute between the Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers and Newcrest Mining Limited over the dismissal 
of a Mr R. Hocking had not been resolved; and 

Whereas on the 23rd of August 1993, the Commission 
referred the question of the dismissal of Mr R. Hocking for 
hearing and determination; and 

Whereas on the 6th of September 1993, the Commission 
was advised by the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers that the 
parties had reached agreement on settlement of the matter, 
the terms of the agreement being set out in File No. CR 351 
of 1993; and 

Whereas in view of the agreement reached, the Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers requests that the matter be discontinued; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders:— 

That this application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. CR 263 of 1993. 

COMMISSIONER J.F. GREGOR. 
1 October 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 3rd of June 1993, the 
Commission issued its Reasons for Decision in The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch and Others v. Robe River Iron Associates, Applica- 
tion No. CR 716 of 1992 (1993) 73 WAIG 1878. The Orders 
provided for the reinstatement of 16 people. I will refer to 
those persons later in these Reasons as "the first group". 
In the Reasons for Decision the Commission, at page 1898, 
made the following observation: 

1 'Minutes of Orders and Reasons for Decision of the 
Commission now issue. The Commission will sit at 
10.30am on Tbesday the 8 th of June 1993 at which time 
the parties can speak to the Minutes of the Orders. At 
that time the Commission will hear any motions which 
may arise from the parties concerning the continued 
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employment status of those employees of Robe who are 
covered by the terms of Orders No. C 716 of 1992 
issued on the 15th and 24th of December 1992, whose 
contracts of employment have been terminated, but 
who are not subject of these proceedings." 

([1993] 73 WAIG 1878 at 1898) 
The motions to which the Commission referred concerned 

the employment status of other employees of Robe River 
Iron Associates (Robe) whose services had been terminated 
and who were subject to Orders No. C 716 of 1992 made 
by the Commission on the 15th and 24th of December 1992 
(unreported) whose circumstances were not examined in 
Application No. CR 716 of 1992. There were circa 60 
employees in all and for the purpose of these Reasons they 
will be referred to herein as "the second group" of workers. 

The Commission later dealt with matters affecting the 
second group of workers and it did so by convening a 
conference pursuant to Section 44 of the Industrial Relations 
Act 1979 (the Act) on its own motion. The conference took 
place on the 9th of June 1993. On the 11th of June 1993 the 
Commission sent correspondence to each of the parties, 
reporting upon discussions that it had with a representative 
of Robe. This correspondence indicated that Robe had made 
a suggestion which the Commission had accepted that 
resulted in various forms of contract being offered to the 
persons involved (see letter dated 11 June 1993 on File No. 
C 263 of 1993). On the 29th of June 1993 there was a 
conference relating to issues which were the subject of the 
conference on the Commission's own motion. The subject 
of the conference was to deal with a dispute between The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union—Western Australian Branch and 
Others (the Applicants) and Robe over the contracts of 
employment of the second group of employees. 

The 29th of June 1993 conference was referred to in 
proceedings before the Commission on the 27th of August 
1993. At that time the Commission indicated to the parties 
that its notes of the conference indicated that a proposed 
Schedule for Memorandum of Matters for Hearing and 
Determination was to be filed by the following Wednesday, 
which was one week in advance of the date of the 
conference. By the 30th of July 1993, no Schedule had been 
filed. The attention of the Commission was drawn to this by 
a letter from Parker and Parker, the Solicitors for Robe. 

On the 2nd of August 1993 the Commission wrote to the 
Applicant's Solicitors, Dwyer Durack, seeking advice of the 
intentions of its clients in relation to the submitting of the 
Schedule. By the 17th of August 1993 the Schedule had still 
not been submitted and further contacts were made with the 
parties. The result of those being that the Applicants were 
given until the 24th of August 1993 to file a draft Schedule. 
That had not been filed by the 25th of August 1993 and the 
Commission caused the matter to be listed on the 27th of 
August 1993 for the Applicants to show cause why the 
matter should not be discontinued. 

After hearing the parties, the Commission made a 
decision which is reported in the transcript of proceedings 
of the 27th of August 1993 in pages 18, 19, 20 and 21. 
Specifically, on page 19, the Commission said: 

"When I called the conference of my own motion 
I did so over the contracts of persons who were subject 
to the commission's orders in C716 of 1992 of 15 and 
24 December but who were not named in the minutes 
of proposed orders on 3 June as amended on 23 June. 
That meant to me that if any persons out of those named 
in the original schedule, and there were 60 of those, 
were not successful in getting re-employment follow- 
ing the re-advertising of the positions that Mr Johnson 
told me about in my conversations with him on or about 
II June, then they would be the persons who would 
constitute the schedule of persons whose terminations 
would be examined by the commission." 

(Transcript of proceedings 
No. C 265 of 1993 at page 19) 

The letter of the 11th of June 1993 on File No. C 263 of 
1993 to which I have previously referred, indicated that 
Robe was prepared to offer contracts of employment to those 

persons whose engagement would terminate on the expira- 
tion of notices of termination which had been given. Further 
that it would carry over budget, until the determination of 
matters referred to hearing, the remainder of those employ- 
ees who were unsuccessful in gaining one of the permanent 
positions. This led the Commission to observe on page 21 
of the transcript that it would refer for hearing and 
determination the question of the unfairness, or otherwise, 
of the dismissal of those persons who occupied the over 
budget or temporary positions or those who were offered 
those temporary positions and did not take them but who 
were nevertheless, dismissed. This last because any worker 
in this category was in the same position on the 9th of 
December 1992 as those who had accepted temporary 
positions. 

That decision of the Commission was reduced to a 
Memorandum of Matters for Hearing and Determination 
under Section 44 of the Act, the Schedule of which 
delineated the matters now for adjudication in the following 
way: 

During December 1992, Robe River Iron Associates 
terminated the services of the following persons: 

David Edmunds 
Richard Hawthorne 
Colin Heath 
Charles Hendrickson 
Robert Lawler 
Gregory Lowe 
Richard Wielgomasz 

It is claimed by the following Unions, that is The 
Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Aus- 
tralian Branch; The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers; 
Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch) and the 
Metals and Engineering Workers' Union—Western 
Australian Branch, who are hereafter deemed to be the 
Applicants herein, that the dismissals were harsh and 
unfair. 

The Applicants seek Orders for the reinstatement of 
each of the person whose names appear herein on terms 
no less favourable than those existing at the date of 
their termination together with supplementary Orders 
for compensation. 

Robe River Iron Associates say the dismissals were 
not unfair and the Orders sought, or any Orders, should 
not be made." 

The referred matter came on for hearing on the 16th and 
17th of September 1993 and again on the 21st and 22nd of 
September 1993. All of these hearings took place in 
Karratha. 

Many of the facts, at least in the early part of the sequence 
of events involving the second group of workers, have been 
summarised in my Reasons affecting the first group of 
workers in CR 716 of 1992 (supra). For the purposes of 
these Reasons I will incorporate the relevant outline of the 
history and then add to it the relevant factual information 
concerning the second group of workers. 

"A broad outline of the background of the dispute 
is that on the 26th of November 1992 the Applicant 
Unions conducted a paid Union Meeting. Pursuant to 
Clause 18A.—Paid Union Meetings of the Award, 
Robe is obliged to release employees who are rostered 
for duty to attend Union Meetings but only on terms 
which are set out in the clause. 

It appears from the evidence that one of the matters 
discussed at the paid union meeting was participation 
in a 'National Day of Action' which had been called 
by the Australian Council of Trade Unions (ACTU) in 
protest at actions that had been taken by the Kennett 
Government in Victoria. As a result of those discus- 
sions, it was resolved to meet again at the Security Gate 
at Cape Lambert at the usual start time of the day shift 
on Monday, the 30th of November 1992. It appears that 
a similar decision was made at Robe's Pannawonica 
operations but the time and venue of that meeting was 
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unknown. However, it is clear from documentary 
evidence before the Commission, in particular a written 
advice (Exhibit E43) from the Unions to Robe, that a 
meeting did not occur at Pannawonica. 

The evidence indicates that Robe became aware of 
the decision made at the paid Union Meeting on the 
26th of November 1992. It held a Managers Meeting 
on the 27th of November 1992 to discuss how the 
Company would respond if employees did not report 
for duty on the 30th of November 1992. Meetings 
during the day of the 27th of November 1992 also 
decided that Robe's supervisors would convene Tool 
Box meetings of work groups to let employees know 
what Robe thought about such an action. At those Tool 
Box meetings, which were conducted across the Cape 
Lambert operations, the workers were warned that if 
they were absent from work they could face conse- 
quences. They were shown a copy of a letter, which 
became known in these proceedings as the Maddem 
(sic) Document. This document is in the evidence as 
Exhibit H4. The letter was relied on by Robe during the 
proceedings. It is relevant to note that the letter was 
first issued on the 26th of May 1989 and was 
recirculated on the 24th of February 1990 and the 23rd 
of September 1992. Formal parts omitted, the letter is 
incorporated hereunder: 

"RE: CONCERTED AND CONTINUING 
BREACHES OF CONTRACT OF EMPLOY- 
MENT 

As you are aware, a concerted campaign has been 
taking place in which employees from time to time 
absent themselves from their place of work without 
authorisation. 

Such action constitutes a breach of an individual's 
contract of employment whereby the individual places 
his/her continued employment at risk. 

Each employee engaging in such action has previ- 
ously received written advice from the company that 
such action is in breach of contractual obligations, and 
as such constitutes unacceptable conduct to the 
company. 

Whilst the company has not been officially in- 
formed, it is apparent from press and media releases 
allegedly sourced from union organisations that such 
action is designed to force the company into withdraw- 
ing its counterclaims to the union's application for a 
new award currently being arbitrated before the 
Western Australian Industrial Relations Commission. 

The union award application has been the subject of 
arbitration before the Western Australian Industrial 
Relations Commission since the 5 July 1988, when the 
unions commenced their submissions in respect of their 
claim for a new award. 

Correct and simple ways exist under the grievance 
procedure for matters and problems, whatever their 
origin, to be discussed; for wrongs to be righted or for 
conditions to be modified; without recourse by employ- 
ees to industrial action of one kind or another. This 
includes the right of either party to raise any such issues 
before the Western Australian Industrial Relations 
Commission. 

The company will honour its part of the A4/87 
Orders of the Industrial Relations Commission and 
expects an employee to do the same. 

Employees who honour their contract of employ- 
ment with the company will continue to enjoy all 
benefits and entitlements. 

The courts hold that persistent breaches of the 
contract of employment are grounds for dismissal. 

Accordingly, following your previous actions you 
are formally given direct notice that further breaches 
may result in your dismissal. 

Continued breaches by sections of the workforce are 
likely to result in a number of dismissals, with the 
company selectively rehiring those employees it 
considers suitable for ongoing employment. 

It should be understood that the company will not 
concede to improper demands and it will take 
appropriate action to protect its business." 

(Exhibit H4) 
On the 30th of November 1992, as was foreshad- 

owed, there was a meeting of employees at the Security 
Gate at Cape Lambert. The result of that meeting was 
that the persons who attended took a decision to stop 
work for 24 hours. Robe officers had also met on the 
30th of November 1992 and decided to take action. 
They did this in the form of a letter which was delivered 
to the home of each of the employees concerned. The 
letter which is before the Commission in Exhibit E4 is 
incorporated hereunder: 
"NOTICE TO ALL ROBE RIVER IRON ASSOCIATES 
EMPLOYEES PRESENTLY ABSENT FROM WORK 

WITHOUT AUTHORISATION. 

Your present unauthorised absence from work 
constitutes a breach by you of your CONTRACT OF 
EMPLOYMENT with Robe River Iron Associates. 

Prior to this unauthorised absence occurring, you 
were clearly advised by the Company of the possible 
consequences of your present unauthorised absence 
from work, and the requirement for all employees to 
work in accordance with their CONTRACT OF 
EMPLOYMENT. 

Take Notice that such action in breach of your 
CONTRACT OF EMPLOYMENT is unacceptable 
conduct on your part and not acceptable to Robe River 
Iron Associates your employer. 

In view of the above you are required to immediately 
report for work in accordance with the terms and 
conditions of your CONTRACT OF EMPLOYMENT as 
per your normal rostered hours of work." 

(Exhibit E4) 
Employees returned to work on the 1 st of December 

1992 and were ordered by their supervisors to go to 
various crib rooms and meeting places. It transpired 
that they were to be interviewed by supervisors. The 
interviews took place over most of the normal working 
hours on the 1st of December 1992. Essentially the 
purpose was to ascertain why the workers had been 
absent and whether they understood the requirement in 
their contract of employment to work 38 hours per 
week. They were also asked other questions which will 
be addressed in detail later in these Reasons. Essen- 
tially, they were asked to give a commitment to abide 
by the contract of employment in the future and to work 
38 hours per week with absences as approved under the 
Award. There is controversy concerning the precise 
wording of the commitment to which I will return to 
later. In the event, workers who gave the commitment 
were able to return to work while those who did not 
were given 24 hours' leave with pay to consider their 
position. There was a further interview on the 2nd of 
December 1992 for the latter employees and the 
commitment was put to them again. At that second 
interview most of the workers provided Robe with a 
letter which is before the Commission in Exhibit E5. 

"Robe has acted to suspend me, presumably under 
clause 6 of the Award. My advice is that it may only 
do that in the circumstances where it has reason to 
believe that I have been guilty of misconduct justifying 
dismissal or suspension. Robe is then required to 
investigate the circumstances of the alleged miscon- 
duct, and presumably it is doing that now. 

Your request that I provide an undertaking for the 
future cannot have any relevance to the steps Robe 
appears to be taking under clause 6 of the Award. 

Robe will therefore understand why I must reserve 
my rights until I know what it is doing under the 
Award." 

(Exhibit E5) 



In the event the letter was unacceptable to Robe as 
an answer to the commitment. Those employees who 
presented it were advised that Robe did not accept that 
the letter constituted a positive response to the 
commitment it required and those persons were given 
notice of termination. Amongst the first of those was 
Mr Jeffrey French. 

It appears that after the notices of termination were 
given and before the first one, which was that of French 
was to expire, there was a further meeting of the 
workforce. At the meeting it was decided that if at the 
end of the notice period Robe executed the termination 
of French then there would be a stoppage of work. The 
first notice expired on the 9 th of December 1992 and 
the remaining employees absented themselves from 
work on that day without notice and according to Robe, 
in breach of their contracts of employment under the 
Award. It is the conduct of all of the parties surrounding 
these incidents that has been the subject of a detailed 
enquiry in this adjudication. 

I now continue with the narrative of matters which are 
relevant to the termination of employment of the second 
group of workers. I first need to summarise the involvement 
of the Commission in these matters. 

On the 8th of December 1992, the Applicants filed for a 
conference pursuant to Section 44 of the Act. The Schedule 
to that conference foreshadowed that the Unions would be 
seeking Interlocutory Orders to firstly "prevent the com- 
pany giving effect to its decision to terminate those 
employees whose services have been terminated" and 
secondly, "to prevent the unions giving effect to the 
decision to take industrial action" (Exhibit L19). The 
decision to take industrial action was, on the evidence in this 
matter, taken at a meeting of members of the union held in 
Wickham on the 8th of December 1992. That meeting was 
of two and a half hours duration and according to the 
evidence, which I will recite later in these Reasons, 
canvassed in great detail the options which were available 
to the employees. The option which became the motion was 
that the meeting resolved to go on strike when the 
termination of Jeffrey French took effect with the expiration 
of his notice on the 9th of December 1992. The resolution 
was also that the strike would go on for four days; that 
duration, it appears, because under the terms of Clause 
6.—Contract of Service of the Robe River Iron Associates 
Iron Ore Production and Processing Award 1990, an absence 
of five days would constitute an abandonment of the 
contract. 

The decision to go on strike was made after the 
notification pursuant to Section 44 of the Act in Application 
No. C 716 of 1992 was filed. In response to the application 
a conference took place on the 9th of December 1992. The 
information given to the Commission at that conference was 
later embodied in an Order which was issued on the 15th 
of December 1992. Reference to the citations to the Order 
shows that the Commission was told during the conference 
that it was the belief of the unions that the employees 
contracts of service were terminated was solely because of 
their attendance at a stop work meeting on the 30th of 
November 1992. Also that some employees, who were 
currently working out the notice, had refiised to give an 
undertaking to Robe not to attend further stop work meetings 
or engage in any industrial action of any type and the 
notices, as mentioned previously, would expire on the 9th 
of December 1992. TTie Commission was told that the 
employees had taken industrial action in support of the 
persons the subject of the dismissal notices and there had 
been a rapid and serious deterioration of industrial relations 
across the work sites. For this reason the unions sought 
Interlocutory Orders so as to prevent Robe giving effect to 
its decision to terminate the contracts of employment of 
those employees to whom notice had been given. They also 
sought Orders to stop themselves from 'giving effect to their 
decision to take industrial action' (see Exhibit L19). In other 
words, the application for the conference sought Interlocu- 
tory Orders against the persons who had made the 
application, to stop them breaching their own contracts of 
service. 

During the conference, the Commission was told that 
workers had been asked to give commitments in specific 
terms; that if they did the same consideration would be given 
by Robe to them as it gave to those employees who at the 
completion of the period of the existing notices seek 
re-employment. There was no resolution of the matters at 
large between the parties during the conference and the 
Commission decided that it would, in view of that, refer the 
matters of the dismissal of the first group of workers for 
hearing and determination of the fairness or otherwise of the 
actions of Robe. 

Specifically, the Commission declined to issue the 
Interlocutory Orders which were sought by the Applicants 
on the basis that their existing conduct was such that they 
did not come to the Commission with clean hands. But they 
were advised that if the situation changed between when the 
conference ended and the time those matters then identified 
for arbitration had been listed for hearing and determination, 
then the Applicant Unions could make further applications 
for interlocutory Orders. Such an application was made on 
the 14th of December 1992 when, after the four day strike, 
there was another meeting of the unions which resulted in 
a staggered return to work with day workers returning on the 
15th of December 1992. 

After the strike for the National Day of Action on the 30th 
of November 1992, those workers in the second group who 
had given a commitment to abide by their contracts, were 
given a further disciplinary warning. The warning, with 
formal parts omitted, is as follows: 

"SUBJECT: DISCIPLINARY WRITTEN WARN- 
ING—UNAUTHORISED ABSENCE 

At 0700 hours on the 30 November 1992 you 
absented yourself from your place of work without 
authorisation from your Supervisor, and did not resume 
work until 0700 hours on the 1 December 1992, and in 
so doing you have breached your Contract of Employ- 
ment with Robe River Iron Associates. 

Accordingly, you are hereby FORMALLY 
WARNED that any future occurrence whereby you 
again breach your Contract of Employment with Robe 
River Iron Associates will result in the Company taking 
whatever action it deems necessary in accordance with 
the Robe River Iron Associates' Iron Ore Production 
and Processing Award 1990. 

Further, you are reminded in part of the advice given 
by the Executive Direct, Mr FR Madden, to each and 
every employee then employed by the Company on 28 
May 1989 in respect of breaches of the Contract of 
Employment. Viz: 

"... Such action constitutes a breach of an 
individual's Contract of Employment whereby the 
individual places his/her continued employment at 
risk. 

Each employee engaging in such action has 
previously received written advice from the 
Company that such action is in breach of 
contractual obligations, and as such constitutes 
unacceptable conduct to the Company. 

... Correct and simple ways exist under the 
Grievance Procedure for matters and problems, 
whatever their origin, to be discussed; for wrongs 
to be righted or for conditions to be modified; 
without recourse by employees to industrial action 
of one kind or another. This includes the right of 
either party to raise any such issues before the 
Western Australian Industrial Relations Commis- 
sion." 

The Company will honour its part of the A4/87 
Orders of the Industrial Relations Commission 
and expects an employee to do the same. 

Employees who honour their Contract of 
Employment with the Company will continue to 
enjoy all benefits and entitlements. 

The courts hold that persistent breaches of the 
Contract of Employment are grounds for dis- 
missal. 
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Accordingly, following your previous actions 
you are formally given direct notice that further 
breaches may result in your dismissal. 

Continued breaches by sections of the 
workforce are likely to result in a number of 
dismissals, with the Company selectively re- 
hiring those employees it considers suitable for 
ongoing employment. 

It should be understood that the Company will 
not concede to improper demands and it will take 
appropriate action to protect its business." 

A copy of this warning will be placed on your 
Company Personal File." 

(Exhibit D2, D3, D4 and D5) 
When the employees commenced their strike on the 9th 

of December 1992 each of them who are the subject of these 
proceedings received another letter. It is incorporated, 
formal parts omitted, hereunder: 

"NOTICE TO ALL ROBE RIVER IRON ASSOCIATES 
EMPLOYEES PRESENTLY ABSENT FROM WORK 
WITHOUT AUTHORISATION 
Dear 

Your present unauthorised absence from work 
constitutes a breach by you of your CONTRACT OF 
EMPLOYMENT with Robe River Iron Associates. 

Prior to this unauthorised absence occurring, you 
were clearly advised by the Company of the possible 
consequences of your present unauthorised absence 
from work, and the requirement for all employees to 
work in accordance with their CONTRACT OF 
EMPLOYMENT. 

Take Notice that such action in breach of your 
CONTRACT OF EMPLOYMENT is unacceptable 
conduct on your part and not acceptable to Robe River 
Iron Associates your employer. 

In view of the above your are required to immedi- 
ately report for work in accordance with the terms and 
conditions of your CONTRACT OF EMPLOYMENT as 
per your normal rostered hours of work." 

(See Exhibit D2) 
Notwithstanding receiving orders from their employer to 

immediately report to work in accordance with the terms and 
conditions of their contract of employment, none of the 
persons who are the subject of these proceedings returned 
to work. Eventually each of them did, on or about the 14th 
of December 1992, and their services were terminated by the 
giving to them of notice. 

The Applicant Unions were represented by Mr R. 
LeMiere, of Counsel, together with Mr R. Farrell, of 
Counsel. Counsel submits that the dismissed employees 
were absent from work for four days commencing on the 9th 
of December 1992, they were on strike and that conduct was 
a breach of their contract of employment. But not all 
breaches of the employment, says Mr LeMiere, entitle 
termination; that is summary dismissal. Whether or not the 
breach gives rise to a right to summarily dismiss depends 
upon whether or not by his conduct the employee evinces 
an intention to no longer be bound to perform his 
obligations. Whether or not being absent on strike is a 
breach entitling the employer to terminate depends on the 
circumstances. Not all such breaches would give rise to a 
right to terminate and there was authority presented for the 
proposition. So Robe elected not to terminate for a breach 
but to affirm the contract and determine it by notice. It is 
unnecessary to decide whether there was a legal right for 
Robe to so do; the issue to resolve is whether or not the 
dismissals were unfair and on the ratio decidendi in Miles 
V Federated Miscellaneous Workers Union of Australia, 
Hospital Service and Miscellaneous, W.A. Branch (1985) 65 
WAIG 385 (the Undercliffe Case). On that authority a 
dismissal may be unfair even though it is lawful and in 
accordance with the contract of employment. The task of the 
Commission is to assess the industrial fairness of the 
decision taken at the time based upon the nature and quality 
of the conduct. Whether it was fair or not is to be looked 

at from both points of view. The authority in Robe River 
Iron Associates v. The Construction, Mining and Energy 
Workers' Union of Australia—Western Australian Branch 
(1989) 69 WAIG 1027 (Parker's Case) is cited for this last. 
All in all, whether there is intervention is one of discretion 
which must be exercised in accordance with equity, good 
conscience and the substantial merits of the case. 

In going through the process, so argued Mr LeMiere, the 
Commission is required to identify the reason for dismissal 
as a preliminary in testing the fairness. The relevant reason 
is the operative reason which caused the employer to dismiss 
and in this case Robe dismissed the second group because 
they went on strike. They did so because the first group of 
workers had been dismissed; when the employer refused to 
reinstate them they went on strike. The Commission has 
found that the first group was unfairly dismissed and 
according to Mr LeMiere, this gives rise to an issue estoppel. 
That is, all of the parties are bound to the finding and 
decision of the Commission in the Reasons published by it 
on the 4th of June 1993 concerning the first group of workers 
in CR 716 of 1992. Even if the employer was entitled to 
dismiss for breach, if a strike was undertaken in circum- 
stances where it is a matter of equity and good conscience 
and could be justified, it would be unfair to dismiss for 
participation in it. Mr LeMiere cited two instances where he 
says this could be justified and that is in response to unsafe 
working conditions or a totally reprehensible conduct by the 
employer in provocation. 

If a strike could have been averted by better management 
and consultation, or if the employer brought the situation 
upon themselves, then it might properly be found that in all 
the circumstances the dismissal of someone involved in such 
a strike was unfair. In this case, Robe's conduct, which gave 
rise to the strike, was conduct which the Commission had 
found to be unfair in CR 716 of 1992. The dismissed 
employees were taking action to support their workmates in 
the face of unfair conduct and therefore it was unfair to 
dismiss. Further, it is submitted that the conduct of Robe 
which provoked the strike was the dismissal of the first 
group for conduct in which the second group of workers had 
also engaged; that is being willing to give a commitment to 
work in accordance with their contracts but not to renounce 
their right to withdraw labour. There was unfair discrimina- 
tion against the first group. It was therefore unfair to dismiss 
the second group for taking action in support of the first 
group. If an assessment is made of the nature and quality of 
conduct of the second group, it is important that in taking 
the action they believed they were not acting in the breach 
of contract and did not knowingly do so. 

It was the assertion of Counsel on behalf of the Applicant 
Unions that the commitment which was given by each of the 
second group of workers did not extend to withdrawing their 
labour. Because they had not broken their commitment to 
dismiss them was unfair. That the employer subsequently 
offered re-employment on permanent contracts to all of the 
second group of dismissed workers, except the seven 
seeking reinstatement, is indicative that it was not necessary 
to protect its interests to dismiss the second group at all. It 
was suggested by Mr LeMiere that the test is whether the 
dismissal was an abuse of the legal right to dismiss. In this 
instance there was a dispute because there was not a bona 
fide exercise or purpose. It was vindictive and vindictive- 
ness is not a proper purpose. To dismiss for it was unfair. 

There were further submissions concerning alleged 
selective re-employment. During the course of proceedings 
the Commission ruled that on the basis of the authority of 
the High Court in Gregory v. Phillip Morris (1980) 80 ALR 
455 at 471 it would not hear evidence on this matter. It is 
therefore unnecessary for me to summarise part of the 
submissions. 

In closing, Mr Farrell drew the Commission's attention 
to the fact that there were originally 60 employees in the 
second group. All had been dismissed in similar circum- 
stances at the same time and were it not for some of them 
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having left or been permanently re-employed, the adjudica- 
tion would be about the future for all of those persons. He 
said that due to those factors, and the death of another 
employee, those seeking reinstatement were: 

Richard Hawthorne 
Charles Hendrickson 
Colin Heath 
Gregory Lowe 
Richard Wielgomasz 

That there are now only five of them out of the 60 makes 
the dismissals no less unfair. Mr Farrell admitted that the 
five in the second group were dismissed for participating in 
the strike from the 9th of December 1992 to the 14th of 
December 1992—four working days—but that decision was 
taken by most of the workers as a collective. It is said by 
Mr Farrell that it is apparent on the evidence that the 
employees went on strike on this occasion because the first 
group of employees had been unfairly dismissed and their 
employer refused to reinstate them. They thought the 
unfairness lay in their feeling that the workers in die first 
group had been asked to give different undertakings and that 
is a common thread through the evidence, says Mr Farrell. 
In short, they believed Robe had dismissed the first group 
of employees for engaging in conduct and for holding beliefs 
which they shared. They were willing to give a commitment 
to work in accordance with their contract but they would not 
have given a commitment to undertake never in the future 
to withdraw their labour. 

Insofar as the warnings are concerned, Mr Farrell says 
they are warnings drafted in legal form and that the wording 
of the warnings, the relevance of them and the perception 
of the relevance by the employees who received them must 
be taken in to account. 

As to the evidence of the employees concerned, Mr 
Farrell suggested that it was indicative that they did not 
understand the undertaking sought from them. It was an 
undertaking to never in future withdraw their labour. On 
giving their undertaking they were sent back to work. In the 
days following they found that other employees in other 
areas had been given notice because they failed to give an 
undertaking which was apparently in a different form. At 
least two of the second group went to supervisors and raised 
the question as to the difference. There was, says Mr Farrell, 
an obsfucation of their efforts to clarify. Three of the 
employees, including Mr Hawthorne, attended a conference 
in the Commission before Coleman CC and it would appear 
from the evidence that the conference did not resolve the 
matters in dispute between the parties. 

I interpose the recitation of the Applicants' submissions 
to indicate that I will refer to the notes of that conference 
later in these Reasons. The implication of Mr Farrell's 
argument is that at the conclusion of the conference before 
Coleman CC, which was held on Thursday, the 3rd of 
December 1992, nothing had happened. It did not resolve 
matters in dispute and the witnesses who gave evidence in 
this matter had left with that understanding of it. Whether 
that understanding is likely to be correct I will examine in 
my analysis. The important thing is that the submission was 
that the understanding was that the union sought to have the 
conference adjourned but it was not. The file was closed. 
There was a discussion amongst the parties at the 
conference. There was some speculation from Mr Farrell 
that it may be that the unions did not have a sufficient grasp 
of the significance of the outcome. The conference had been 
all but useless. 

Mr Farrell's submission is that it is clear on the evidence, 
particularly of Mr Loughnan, that the decision to engage in 
a strike was not taken lightly. It was considered. It was not 
knee jerk or capricious. The speakers, including Mr 
Loughnan, had raised for consideration the serious implica- 
tions of a decision to strike and reminded those present of 
the dislocation that had arisen in the 1986 dispute. 
Notwithstanding all of this, the feeling of the workforce was 
such that there was a decision to go on strike. That decision 
was based on the perception of discrimination against a 
small group of employees and this has been confirmed in 
the decision in CR 716 of 1992 (supra). 

It was said by Mr Farrell that the Commission can 
conclude that the employees seeking reinstatement felt a 
compelling moral obligation to support their fellow workers 
who had been unfairly dismissed. Mr Heath and Mr 
Wielgomasz who were shift workers did not attend the 
meeting but their evidence was consistent with that of those 
who did. The actions of the five employees is also consistent 
with all of the others who went on stnke on that day. They 
took the view that the proper way to act in the circumstances 
was to go on strike and that was the view widely shared in 
the workforce. Mr Farrell submitted that even if the 
Commission was to find that the employees concerned 
decided to go on strike knowing that Robe may well proceed 
to dismiss them, it does not follow they intended to abandon 
their jobs. 

Mr Farrell referred to the Commission's decision in CR 
716 of 1992 (supra), however in view of the attention I give 
to that decision later in these Reasons I need not recite his 
submissions. Mr Farrell completed his submissions with 
some suggestions as to the findings the Commission ought 
make about the witness evidence. He made a number of 
submissions on how the Commission should view the 
evidence of Mr Hawthorne. Mr Farrell suggested the 
Commission should conclude that he genuinely sought 
reinstatement. That he had strongly held convictions as to 
the unfairness of his dismissal and his demonstration of 
strength of feeling in the wimess box should not detract from 
the Commission's impression of him as a reliable witness. 
Particularly considering that he had given many years* 
service to the Company. As for the other wimesses, Mr 
Farrell says they had a generally good industrial record over 
the last three years. Messrs Hendrickson, Heath and Lowe 
presented as honest witnesses. Mr Wielgomasz was unfairly 
characterised by Mr Dixon, says Mr Farrell, as being evasive 
and uncooperative but the Commission should find he 
listened carefully and answered questions truthfully. 

That is a sufficient scan of the submissions put on behalf 
of the Applicants in this matter. I now include brief 
recitations of the evidence of each of the workers involved. 

Mr Richard Hawthorne gave evidence in which he stated. 
that he attended a tool box meeting on the Friday (November 
27, 1993) before the "National Day of Action", and was 
reminded by his foreman Mr Clive Challis of the contents 
of the "Madden document". Copies of the Madden 
document were supplied by Mr Challis to everyone at the 
meeting. 

Mr Hawthorne took part in the subsequent industrial 
action on the "National Day of Action" on Monday 
November 30,1993, and on return to work was asked by Mr 
Steve McAllister and Mr Bob Robinson to give a commit- 
ment to abide by his contract of employment and work a 38 
hour week. Mr Hawthorne evidenced that he asked-Mr Bob 
Robinson that if he gave the commitment and that if he were 
to go on strike, whether he would be liable for dismissal or 
a written warning. He was told that he was not being asked 
that question, and Mr Hawthome agreed to the commitment. 
He said he did not understand the commitment to include 
not to take part in strike action. Mr Hawthome filed a 
grievance through the proper channels as instructed by Steve 
McAllister, after further unsuccessful attempts to have his 
question clarified. He was given an answer sometime later 
by Steve McAllister in terms similar to "If you abide by 
your contract of employment no action will be taken", 
which according to Hawthome was insufficient. Mr Haw- 
thome evidenced that he saw his commitment as different 
to that asked of those employees who had refused and 
subsequently were given notice by Robe. He saw the 
commitment being asked of the first group as being forced 
upon the first group and relating to a commitment not to 
strike or take unauthorised leave. 

Mr Hawthome said that he and other employees soon 
became aware that some employees had been given notice. 
Mr Hawthome evidenced that he attended a conference 
before Chief Commissioner Coleman in Karratha, also 
attended by Jeff French, Peter Loughnan and Dave 
Edmunds, with Kevin Johnson from Robe, the subject of 
which was the dismissals of those employees who did not 
give the commitments required. Mr Hawthome evidenced 
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that he understood the outcome of the conference to be that 
nothing was finalised and it did not look like the parties 
would agree. He said the Commissioner said that he hoped 
the parties could sort it out. Mr Hawthorne reiterated that 
Robe refused to speak with union representatives about the 
dismissals. Later, there was a mass meeting at which it was 
decided that if any workers were sacked then they would 
have a further meeting to consider strike action. Once Jeff 
French's notice had ran and Ms dismissal enforced, a further 
mass meeting resolved to strike for 4 days, as it was the only 
thing they could do as they had to support the other workers 
who had been dismissed. 

Mr Hawthorne received a letter from Robe whilst on 
strike asking him to return to work, which he ignored. When 
he returned after the 4 days he was given 38 hours notice 
and told his conduct had been unacceptable. He said he 
subsequently became aware, and was also informed by Mr 
Beck, of the Commission's Order to suspend the notice, and 
he continued to carry out the same position and duties. 

Around the 16th or 17th June, Mr Hawthorne was told by 
John Wighams and Clive Challis that the Order had lifted 
and their notices would run, but they had the opportunity to 
fill in an application form for a job, and after an interview 
they would be considered. There was no guarantee of a job 
and those who got temporary positions would have them 
until the case was dealt with by the Commission. Mr 
Hawthorne did not submit an application form by the Friday 
deadline. After submitting a grievance outlining his denial 
of breaking his contract of service, claiming unfair dismissal 
and reiterating his former grievance, he was told the next 
Monday that it was the same question he had asked before 
and that the company had directly answered that already. 

On the Monday following, Mr Hawthorne said he was 
offered a temporary position by John Wighams, which he 
still had not taken up when Mr Wighams enquired of Ms 
decision about it on the TUesday. Mr Hawthorne was refused 
his request for another week to think about it and told 
Wighams that he could not apply for a job as he already had 
one. Mr Hawthorne said he was then taken by Mr Wighams 
to administration to receive his pay out once his notice ran 
out. Mr Hawthorne was ordered off-site when he subse- 
quently presented himself for work as he believed he still 
had a job. Mr Hawthorne gave evidence as to his leave 
entitlements. Mr Hawthorne has presented himself for work 
everyday all but 16 or 17 working days since his dismissal 
on June 22, 1993. Mr Hawthorne said he was a Shop 
Steward for the AWU at the time of his dismissal and 
expressed his wish to have his job back. He believed he had 
no problems with receiving instructions from officers at 
Rote. 

In cross examination Mr Hawthorne appeared somewhat 
agitated by Mr Dixon's questions and had difficulty 
recalling events. Mr Hawthorne said he had received letters 
from Robe relating to breach of his employment contract and 
formal warnings about any further actions, on a number of 
prior occasions of industrial action. He agreed that he 
understood that the company saw strikes as breaches of 
contract and unacceptable behaviour and although he knew 
Robe's view of strikes he still went on strike. He did not 
recall Mr Challis specifically saying that Robe would take 
serious action if they were not to come to work on the 
Monday of the National Day of Action, when he handed out 
the Madden Document. He said he did not understand that 
Robe would take action if he went on strike again and that 
he had tried to clarify that point specifically and did not 
receive a proper answer. Mr Hawthorne said that he would 
strike again in the same circumstances if they all took a vote 
to do so, but it would depend on the circumstances. 

Mr Charles Hendrickson gave evidence outlining the 
circumstances leading up to him being offered a temporary 
contract of employment with Robe. At a toolbox meeting on 
Friday November 27, 1992, he alleged that Mr Hodges said 
more or less that they should not take action on the following 
Monday, the National Day of Action, as the company would 
view it dimly. After participating in that stoppage and 
returning to work Mr Hendrickson was asked to give a 
commitment which he said he understood to have teen to 
work to his contract of employment, which he gave. On 

subsequently asking whether that meant he could not 
withdraw his labour or have any unauthorised leave, the 
response of Mr Hodges was that they were not there to 
debate that or discuss that, as it was not the question being 
asked by the company. Subsequent efforts to have this 
clarified were unsuccessful and meetings were denied. 

Mr Hendrickson did not consider the commitment he gave 
to involve the taking or not of industrial action. Mr 
Hendrickson was participating in the four day strike when 
he received a letter from Robe regarding breach of contract 
of employment, the same as that received by the others on 
strike. On returning to work he was given 38 hours notice 
for breach of contract of employment. Once he was told that 
his notice would be suspended until the matters were dealt 
with by the Commission, he returned to work and continued 
in virtually the same position. 

On returning from leave sometime in June 1993, he was 
told by Mr Ray Ranger that he had got the sack and that he 
would have to apply for a position. He did eventually apply 
and was offered a temporary contract of employment doing 
the same job. 

Whilst considering the offer Mr Hendrickson sought 
clarification from company officers including Mr Michael 
Beck on why he had been offered a temporary contract, with 
no satisfactory answer offered. As a result of lodging a 
grievance a discussion took place with Mr Ken Hodges who 
told him that he did not get a permanent job as they were 
over budget and the reason he was chosen was purely his 
attitude. 

Further enquiries including a letter to Mr Willis, the 
Managing Director, as to the meaning of a temporary 
position went largely unanswered, although he was told his 
work had been more than satisfactory on a number of 
occasions. Mr Hendrickson said he would like to be 
reinstated to his former position and had no problems with 
his foremen or supervisors. 

In cross examination Mr Hendrickson stated that notwith- 
standing the letter received from Robe during the 4 day 
strike, he believed he had the right to withdraw his labour. 
Mr Hendrickson said he recalled being told that the unions 
had brought these matters to the Commission some time 
before the 4 day strike occurred. Mr Hendrickson said he had 
glanced through the decision of the Commission in matter 
CR 716 of 1993, and understood the Commission's 
references to "the right to strike". He had received warnings 
on previous occasions from Robe about strike action and 
said it was "like confetti" and he had lost count of the 
number of times these warnings had teen brought to his 
attention including numerous sightings of the Madden 
document. Mr Hendrickson said fiat he still believed that 
if the circumstances were the same he would withdraw his 
labour again if he saw fit. 

Mr Robert Lawler gave evidence, at the conclusion of 
which he stated that he no longer sought reinstatement. Mr 
Lawler's evidence is therefore not recited here. 

Mr Colin Heath gave clear evidence and appeared sincere 
in answering questions of counsel. 

Mr Heath gave similar evidence to other witnesses 
regarding the events leading up to him being offered a 
temporary contract of employment in June 1993. Mr Heath 
recalled a meeting after the National Day of Action with Mr 
Denis Clarke, where a verbal warning was given which 
expressed the company's point of view regarding unau- 
thorised absences, and that if they did strike the company 
would do what they deemed necessary. Mr Heath went on 
strike on the National Day of Action. On returning to work 
he was asked to give a commitment to abide by his contract 
of employment and work a 38 hour week without any 
unauthorised absences. He was told to think carefully about 
this and his inability to give a committment in those terms 
resulted in Mr Heath being stood down for 24 hours. On 
return to work on his next shift he was asked to give a similar 
but different commitment: to abide by his contract of 
employment and work a 38 hour week with authorised 
absences. He evidenced that he understood the first 
reference to unauthorised absences to refer to strikes and the 
second commitment to only commit to award requirements. 
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With this understanding, he made the commitment. He 
received a letter from Robe in the same terms as those 
received by other witnesses whilst participating in the 4 day 
strike, and on returning to work he was given 38 hours 
notice. After his notice had run in June, 1993, Mr Heath 
reapplied for his job and had an interview, after which he 
was offered re-employment by Mr Peter Firth on a 
temporary basis. He said he signed the contract under duress 
and said so at the time as he thought it was unfair. Mr Heath 
said he wants to be reinstated with full entitlements. 

On cross examination Mr Heath said he had been given 
a copy of the Madden document at some stage and had 
received other letters of similar content warning of the 
possibility of dismissals for strike action. When questioned 
about whether he would strike again Mr Health said that he 
had a feeling at the time of making the commitment that he 
had a right to be able to withdraw his labour and could not 
give a commitment to say that he would not go out on strike. 
Now, however, he has no plans to strike or to consider a 
strike but he did not know whether he would do it again, he 
would not go out on strike "willy nilly". 

Mr Greg Lowe gave similar evidence to the other 
witnesses in relation to events around the time of the 
industrial action in question, and gave it in a straightforward 
and thoughtful way, as much as he could recall. He said he 
was warned prior to the National Day of Action about 
withdrawing his labour and he had received similar letters 
to the others whilst on strike. On returning to work after the 
first strike he was told he had breached his contract and on 
being asked to give a commitment, he did so to the best of 
his abUity. 

Mr Lowe participated in the 4 day strike for similar 
reasons already evidenced by other witnesses—the unfair- 
ness of one group being treated differently to the others. On 
return to work he was given 38 hours notice by John 
Wighams for breach of contract of employment. 

Once his notice ran out in June 1993, he put in an 
application for his job, as he was told to, and went for an 
interview. He was offered a temporary position, which he 
accepted, although he was not happy to do so and told Mr 
Wigham so. On repeatedly questioning Mr Wigham on why 
he had received only a temporary contract he was finally told 
that it was because of his attitude to the company. Mr Lowe 
evidenced that he was a member of the A.W.U. Mr Lowe 
said he had received no complaints about his work, had no 
trouble taking instructions and wanted his permanent job 
back. 

On cross examination Mr Lowe said he had received a 
number written warnings from Robe regarding unauthorised 
absences for previous strike action and on the occasion of 
the 4 day strike he knew he was risking his job. He was well 
aware of the Madden document. On the question of whether 
he would go out on strike again he said he was not a fortune 
teller and could not answer that question. 

Mr Richard Weilgomasz gave evidence that although he 
went on strike on 30 November, 1992 he couldn't recall any 
meetings or letters in relation to that strike. He recalls 
agreeing to abide by a 38 hour week on returning to work 
but no other details of the interview or the commitment he 
made. He recalled going on the four day strike for similar 
reasons as the other witnesses had given. He also received 
38 hours notice on return to work, which was also put on 
hold by an order of the Commission. Whilst in Perth for 
medical treatment he read in the paper that the notice would 
again run. He attempted to telephone Mr Snell via Robe's 
Perth Office to find out what was happening. He thinks that 
eventually, Mr Snell phoned him back and told him to put 
in an application form. He did so and was interviewed on 
the phone. On return to site he contacted Mr Snell who 
offered him a temporary contract which he signed. He asked 
Mr Snell why his contract was temporary and was told that 
others had received them as well. On further questioning of 
Dave Mullen he received no answer at first but eventually 
he was told it was his attitude. Mr Lang gave no answer to 
similar questioning. 

On cross examination Mr Weilgomasz appeared to suffer 
lapses of memory and had difficulty recalling events and 
giving answers to the questions of Mr Dixon. After some 
time he did remember receiving a letter from Robe but took 
little notice of it as it was just another warning. He had 
difficulty recalling what was said to him on his return to 
work after the 4 day strike but remembered being told he had 
breached his contract and received his notice. 

Mr Weilgomasz said he had received warnings in the past 
relating to safety matters. Mr Weilgomasz said that he 
wished to reserve his right to strike, even though the 
company could dismiss him. He said he would go on strike 
on a safety issue, although a recent serious safety issue did 
not result in strike action. 

Mr Peter Graves also gave evidence in similar terms to 
the other witnesses. He was straightforward in his evidence. 
He had received the warnings and participated in the strike 
action referred to by other wimesses, and on return to work 
after the 4 day strike was given 38 hours notice for 
unacceptable conduct. On re-applying for his position he 
was successful in receiving a permanent position. 

Mr Peter Loughnan gave evidence and appeared a sincere 
and thoughtful witness. He answered questions in a 
considered and open manner. He gave simdar evidence to 
the other wimesses in relation to the events surrounding the 
two strikes in question. He said that in giving his 
commitment after the National Day of Action that he did not 
understand that to mean going on strike. On questioning Mr 
Denis Clarke whether his commitment precluded any 
unauthorised absences through strikes or stop-work meet- 
ings, Loughnan was told that She question was still as it read. 
Mr Loughnan said that if he had been told that his 
commitment was to preclude strike action he would have 
withdrawn his commitment. After submitting an application 
for a position, as instructed to do so once his 38 notice ran 
out, Mr Loughnan was offered a permanent position which 
he accepted. 

Mr Loughnan recalled a conference before the Chief 
Commissioner on 3 December, 1993, and said he was none 
the wiser after the conference in relation to the issues, except 
for how a conference worked. He recalled that the Chief 
Commissioner invited the unions to file and application for 
a hearing. 

In cross examination Mr Loughnan said he received the 
same letters and warnings from Robe as mentioned by other 
witnesses had knowledge that Robe would take action in the 
circumstances outlined in those warnings, and that the 
Company regarded such action as a breach of his contract 
of employment and was unacceptable. He said there was a 
view expressed at union meetings before the 4 day strike that 
people could be dismissed if they went on strike. _ 

Mr Loughnan evidenced that being dismissed was pretty 
high on the list of what he thought might happen as a result 
of the four day strike. He agreed that in his heart of hearts 
he knew that dismissal was likely. 

Submissions were made on behalf of Robe by Mr H. 
Dixon of Counsel. He submits that the persons who were 
dismissed on the 15th of December 1992 and who are now 
the subject of this application were not unfairly dismissed 
at all. They were lawfully dismissed following misconduct 
despite numerous warnings. A proper construction of then- 
conduct from the 9th through to the 14th of December 1992, 
discloses that what they did amounted to a breach of 
contract. This breach entitled Robe to terminate their 
contracts of service in accordance with its award entitle- 
ment. Consistently the Courts have ruled that it is not for 
the Commission to decide whether it would have come to 
the same conclusion. The question is, was the conduct an 
abuse or a breach of the contract? There is a separate 
conclusion which needs to be made as to whether, if there 
is unfairness, there should be reinstatement. That is 
significant when prior conduct is relevant to the exercise of 
the discretion of the employer to terminate. Given the 
evidence of the previous conduct of these persons and then- 
stated intentions, the Commission should not and could not, 
if Section 26 of the Act is properly applied, impose an 
obligation on Robe to offer fresh contracts. In the exercise 
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of its equity duty, the Commission must give effect to the 
law. That means it must recognise repeated unlawfulness. 
In applying Section 26 it must assess the situation from 
Robe's view as well. 

In the circumstances in which Robe found itself it made 
extra efforts to try and stop the behaviour by issuing to each 
of the employees the letters dated the 3rd of December 1992 
and the 9th of December 1992. It did not want to be left in 
a position where it was without labour by capricious 
withdrawal of that service which is the only service offered 
by the employee. The evidence of each of the employees is 
that they had no fewer than four warnings, either through the 
Madden Document or by reference to it. Each acknowledged 
that prior to the 30th of November 1992 the contents and the 
message of the Madden Document was again brought to 
their attention. The Madden Document was well circulated. 
In fact, it was described by one witness as being framed and 
up on the wall. There was an express requirement that 
workers return to work on the 9th of December 1992. By 
reference to Exhibit Dl, Mr Dixon described the obligation 
which is specified in that letter. It referred to the Madden 
Document. It later dealt with the proper ways to deal with 
matters and gave dismissal warnings. Nothing could have 
been clearer and the contents were re-published just before 
the National Day of Action. 

Additionally, on four occasions there were warnings of 
a similar nature issued as a result of similar conduct. A 
further breach means that there ought to have been a 
dismissal. The repercussions of the warning were ignored. 
That Robe did not on those other occasions opt to enforce 
what it said in the letters does not deprive it of the effect 
of its warnings. If the employees chose to disregard what 
was clearly described to them, that does not deprive the 
employer to ultimately act upon its right. On each occasion, 
when the letters had been issued, there could have been a 
justified summary dismissal. That there was no dismissal 
does not condone the conduct at all. Initially the workers 
were told the conduct was not desirable then they were told 
it was unacceptable. There was another stoppage. There was 
another warning. Workers did take heed of the warnings for 
18 months and then they did it again, that is, breached their 
contracts at least twice. To exercise the right of a dismissal 
in those circumstances can not be unfair. The letter in 
Exhibit D2, issued on the 3rd of December 1992 before the 
stoppage on the 9th of December 1992 and issued as a 
consequence of the National Day of Action, was a further 
warning of the same nature. The clear evidence of each of 
the persons is that each knew that they could have been 
dismissed. On a fair view of the evidence they had a clear 
knowledge and expectation of dismissal. Nevertheless they 
still breached their contract of service. They knew Robe's 
attitude and they knew they might be dismissed. 

It can not be disputed on the evidence that the employees 
had been warned. They knew they were required to be at 
work but they were not. They had no lawful excuse for being 
away and they knew their conduct was in breach. They were 
dismissed on the 15 th of December 1992 for reasons which 
were elicited from them then. They were asked where they 
were and they said they were on strike. They were told the 
conduct was in breach and they were given notice pursuant 
to the award. Specifically, Mr Hawthorne was told his 
conduct was unacceptable and therefore was a contraven- 
tion. Mr Hendrickson was told he had breached and was 
given notice. Mr Heath was told his conduct was unaccept- 
able. He had given a commitment and could not be trusted. 
He was given 38 hours' notice. Mr Lawler was told that he 
had breached his contract and he was given 38 hours' notice. 
Mr Wielgomasz was told that his breach was so serious that 
his services were terminated on 38 hours' notice. Therefore, 
in respect of all of the employees, Robe acted consistently. 
All were dismissed. 

Mr Dixon submitted that in the consideration of these 
matters it is the conduct which is the focus and not the legal 
nicety. The conduct of the workers was a breach. The 
employer said T have given you warnings, now I terminate.' 
These instances were not a case of blindly following a union 
directive. The conduct, if it flowed from anything, flowed 
from the employees own previous unlawful conduct and that 

others which was manifest in the decision made on the 8th 
of December 1992. Their course of action followed as a 
result of unlawful conduct of others. The Commission is 
obliged to determine the matter and rely on the facts at the 
time, says Mr Dixon, on the authority in Gregory v. Phillip 
Morris (op cit). 

Mr Dixon opined that what the Applicants had tried to do 
was put up a valid basis but it was a house of cards on a 
flimsy base. He argued that the Applicants' suggestion that 
the workers say their conduct is justified because they 
thought others were unfairly dismissed. There is absence of 
bona fides in such a suggestion. This is because the 
Applicants' argument is predicated, and has an essential 
ingredient on it having any rationale, that there is a right to 
strike and that such a right is a basic right which was 
exercised in good faith. The Commission, Mr Dixon says, 
properly held in CR 716 of 1992, that there is no such right. 
It is also claimed by the Applicants, says Mr Dixon, that it 
is reasonable to have unlawful conduct because of a opinion 
that others have been unlawfully treated. The acceptance of 
that proposition would condone unlawful conduct in any 
case of perceived unfairness. The Applicants' case also 
relies on the presumption that the Commission should 
condone the conduct even though it was already seized with 
the matter through notification to it of the proceedings on 
the 8th of December 1992. Such a proposition conflicts with 
the objects of the Act. There was an earlier application 
made. There was a conference held before the Chief 
Commissioner. At that conference the unions had the 
opponunity to seek an urgent referral for arbitration but that 
was not done. Mr Loughnan thought the Commission 
constituted by the Chief Commissioner had in fact suggested 
something like that but in any case the unions knew that the 
reference was available. No requests were made and no 
orders were issued. The evidence does not support the 
propositions, in this respect, advanced by Mr LeMiere in his 
opening. Mr Loughnan's evidence is certainly to the 
contrary. 

On the 8th of December 1992 there was a new matter for 
conference. At the meeting prior to the stoppage employees 
were told that they were taking the matter to the 
Commission again. So they knew prior to the 9th of 
December 1992 that it was going to the Commission. A 
conference was held but the Commission would not issue 
the orders sought by the Applicants on the basis that the 
unions did not come to it with clean hands. It can not now 
be said that they had no protection. The employees did not 
return to work even though there were proceedings on foot. 
They stayed out for four days which was the amount of time 
on the evidence that they said they would in the first place. 
They tried to inflict harm on the employer without suffering 
themselves. 

Mr Dixon says on the authority of Amalgamated Metal 
Workers' and Shipwrights Union of Western Australia v. 
Robe River Iron Associates (1989) 69 WAIG 985 (Stott's 
Case) that if an employee refuses to carry out a lawful 
instruction it would justify dismissal and would not be 
unfair. In Robe River Iron Associates v. The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers (1987) 67 WAIG 320 (Acosta's Case) threats of 
violence were found to be misconduct justifying dismissal 
upon notice and that was not unfair. There were actual 
assaults in the chain of cases from Peter John Cioccarelli v. 
Hamersley Iron Ore Pty Ltd (1983) 63 WAIG 1105 
(Cioccarelli's Case) to The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers v. 
Robe River Iron Associates (1992) 72 WAIG 1150 (Green's 
Case). The effect of all of these Decisions is that the basis 
for the dismissals had been disregard of an essential 
condition of the contract of service. That is, behaviour was 
inconsistent with the continuation of a contract of service. 
In those circumstances there were no warnings required and 
no second chance, let along a third or forth as in the case 
here. 

Applying Hall v. General Motors-Holden's Ltd (1979) 45 
FLR 272, Mr Dixon said it was beyond argument that the 
dismissals were justified. Even if summary they still would 
have been. That summary dismissal was not exercised does 
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not mean a dismissal on notice withdraws the right of the 
employer. Present employees knew they could be dismissed 
as had Gnatenko in Gnatenko v. General Motors Holden's 
Ltd (1974) 43 SAIR 760 (Gnatenko's Case). There was a 
deliberate act and they knew it could lead to dismissal. The 
Commission had found in CR 716 of 1992 {supra) that the 
conduct of the workers could well have justified dismissal, 
if that be right for the 30th of November 1992 then the 
dismissal for the conduct on the 9th to 14th of December 
1992 was even more likely. 

Mr Dixon turned his attention to reinstatement. He said 
that the employees who get involved in breach in the face 
of various proceedings and warnings had ignored the 
grievance procedure. There was no basis for it to be 
supposed that these employees were ready, willing and able 
to perform all obligations. Mr Hawthorne was unsure but 
reserved the right to withdraw labour. The Commission 
could not be satisfied that he would act differently if he were 
reinstated. Mr Hendrickson also withdrew labour. Notwith- 
standing that the Commission's Reasons in CR 716 of 1992 
were drawn to his attention he did not change his mind. Robe 
must assume that he would be prepared to do it again. In 
those circumstances it would be improper to reinstate him. 
Mr Heath said that he had no plans to go on strike; there was 
a good chance he would not but he would if he thought fit. 
Mr Lowe would not give a commitment. He said he was not 
a fortune teller and would strike even after the warnings. Mr 
Wielgomasz would not say he would not strike again given 
similar circumstances but in any event he did not give an 
unreserved commitment. 

The employer is entitled to determine who it will employ. 
It has many employees who work well. But the five persons 
involved in this case are not prepared to say that they will 
abide by their commitments. On any view of what they said 
their present intention is that they have a qualified 
commitment. There is no guarantee that the employer will 
have the benefit of their labour when he wants it. These five 
are in a different category to those in the first group. They 
could have been dismissed for misconduct from the 30th of 
November 1992. After that date they received further 
warnings. These included meetings with the employers and 
notices that breaches would be unacceptable. They knew 
that dismissals would be inevitable. They had access to 
advice and they acted deliberately, notwithstanding all this 
information. Their motives in returning to work after four 
days on strike clearly indicate that they did so because of 
the abandonment of employment provisions in the award. 

Insofar as the witness evidence is concerned, Mr 
Hawthorne's approach to questions, the manner and de- 
meanour displayed does not demonstrate the necessary 
ingredients for re-employment. His behaviour in the witness 
box was indicative of the type of relationship that might 
result if he was reinstated. Mr Hendrickson, in addition to 
what he said, has indicated that he would do it all again. Mr 
Dixon says Mr Hendrickson admitted that he treated 
warnings like confetti. He repeatedly said that he wanted to 
know about his democratic right to strike and in giving a 
commitment to work, he had returned to work and received 
a written warning. The employer elected to give him another 
chance. There was no qualification to the commitment he 
gave on the 1st of December 1992 and therefore the 
employer was entitled to accept it. Similarly, Mr Heath gave 
no qualification on the 1st of December 1992. Insofar as Mr 
Wielgomasz is concerned, his total attitude was a significant 
factor. He had selective recall and only after pressing, would 
reveal basic facts. Added to these attitudes is the conduct 
over a period of time including withdrawal of labour. Even 
if there was unfairness in respect of any or all of these 
persons, reinstatement should not be considered. 

Mr Dixon asked the Commission to contrast the open and 
frank evidence of Mr Graves and Mr Loughnan. Mr Graves 
said when he gave the undertaking he clearly knew he would 
have to abide by his contract of employment. He knew what 
he was doing. Mr Loughnan was the same. He knew the 
purpose of his undertakings. He had chaired the meeting on 
the 8th of December 1992 and was clear on the questions 
from the Commission itself about the potential for dismissal. 

The facts of the matter are that more than seven people 
were not re-employed. Finally, the findings in CR 716 of 
1992 on unfairness are not relevant to these proceedings. 

Mr Dixon then dealt with cases which had been cited in 
support by the Applicants. There is no need to refer to details 
in those other than that he referred to The Federated 
Storemen and Packers Union of Australia, NSW Branch— 
Macken J (1987) 22 IR 198, Adami v. Maison De Luxe 
Limited (1924) 35 CLR 143, Bostik (Australia) Pty Ltd v. 
Gorgevski (1992) 36 FCR 20 and the writing in Macken, 
McCarry and Sappideen third edition at page 276. Mr Dixon 
also took the Commission to the Kwinana Construction 
Group Pty Ltd v. The Electrical Trades Union of Workers 
(Western Australian Branch), Perth (1954) 34 WAIG 51 and 
he distinguished this case. He said that since the Kwinana 
Case there has been a shift. There is an emphasis required 
on the use of grievance procedures. The fair go concept 
pre-dates the dicta which is set out in the Undercliffe Case 
(supra). Mr Dixon then went on and provided some specific 
rebuttal of the opening by Mr LeMiere and I have no need 
to recite that for the purpose of these Reasons. Mr Dixon did 
not call any evidence in support of the case of Robe. 

Before turning to my analysis of these events, there is 
some additional information which should be placed in the 
matrix of matters for consideration. The parties were 
advised by the Commission during hearing that it may 
consult File No. C 698 of 1992 to inspect the notes of the 
conference which was held by the Chief Commissioner in 
Karratha on the 3rd of December 1992; that on the basis that 
there was a view expressed by witnesses for the Applicants 
that the conference did not add anything of significance to 
their knowledge of matters. In accordance with Section 
26(3) of the Act, the Commission advised the parties on the 
29th of September 1993 that it would be referring to the 
notes and produced for them the file note of the Associate 
to the Chief Commissioner and the Chief Commissioner's 
file notes. The matter was listed for hearing at 10.30am on 
the 30th of September 1993 for the parties to make 
submissions to the Commission and those submissions were 
heard and have been considered. The relevant part of the 
document in the file note of the Associate is on page four 
where the following is noted: 

"Mr Johnson would undertake an investigation of 
the supervisors to ascertain clarification of the ambigu- 
ity arising from different questions being put. Mr 
Johnson provide (sic) an exact account of the questions: 

"We require a commitment from the employee 
that he/she work to the fullest extent of their 
contract of employment including the requirement 
to work the 38 ordinary hours as provided for in 
the 1990 Award subject always to the leave 
provisions of the subject award." 

The conference concluded and the application 
closed on the basis that the objectives sought by the 
Union were achieved, that is clarification of specific- 
issues. The Unions party to these proceedings would 
enter into further discussions, initial (sic) amongst 
themselves, on information supplied during the course 
of the proceedings." 

(Emphasis added) 
There were detailed notes made by the Chief Commis- 

sioner of the conference of the issues which were canvassed. 
In paragraph 13. the Chief Commissioner recorded: 

"The conference concluded on the basis that the 
Unions were now in possession of information as to 
status of employees who had been given notice of 
termination. 

They understood that there were matters, including 
obtaining legal advice, for the 40 plus employees to 
consider. 

The focus of the Conference was on the employees 
who had been given notice and the information that 
they needed to make decisions concerning their 
futures." 
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It also needs to be recorded that in CR 716 of 1992, the 
Commission made some comments which are relevant 
here... 

"In the instant case we have a situation where 
individuals have withdrawn their labour, as it turns out, 
in an incident. The employer seeks an undertaking soon 
after that they give a commitment not to have any 
unauthorised absence at all, be it through a withdrawal 
of labour in an industrial sense or otherwise. 

Clearly the Respondent in this case, by refusing to 
accept the conditional undertaking, much in the same 
way as Blyth Chemicals refused to accept Bushnell's 
undertaking, have executed termination before there 
was another act which would justify the dismissal. 
There was nothing on the day of dismissal in the 
conduct of the individual employees, which involved 
incompatibUity, conflict or impediment or could have 
been destructive of confidence. There was, one must 
concede, grounds for uneasiness for future conduct 
given what had happened on the 30th of November 
1992 and the employers' warnings which preceded it 
but when the dismissal was executed there can not be 
said that there was actual repugnance between the acts 
and the relationship." 

And later in the decision... 
"It (Robe) is of the view, and correctly in my 

opinion, that it should not as a matter of practice be left 
without labour at the whim of the individual employ- 
ees, that individual employees have a duty to attend for 
work. Clearly the employees did not attend for work 
on the 30th of November 1992 and if their contracts of 
service had been terminated for that, and given the 
background of the warnings not only on the 27 th of 
November 1992 but previously, it would have been 
likely that in applying the tests that are set out in the 
Undercliffe Case (op cit) there would be no warrant for 
the Commission to interfere with the employer's right 
to terminate." 

The Commission then went on to make findings that it 
was clear from the evidence that some workers gave simUar 
responses to questions as others who were not dismissed 
with dramatically different outcomes and that those out- 
comes could not be said to be a product of a fair process. 
That was because the questions which were asked may not 
have been capable of a focussed answer. Finally, that the 
form of commitment was required was so broad that a 
reasonable and honest person could not make it. It is for 
those last reasons that the Commission ordered the first 
group of workers to be reinstated. 

The relevant events which are identifiable from the 
evidence in this case and from perusal of the relevant 
portions of the evidence in CR 716 of 1992 as follows. There 
was a conference held before the Chief Commissioner on the 
3rd of December 1992. The suggestion that there was any 
doubt about the serious nature of the circumstances in which 
the workers found themselves is not sustainable when one 
looks at the notes of that conference. The issues which were 
between the parties had been crystallised and were identified 
by the Chief Commissioner for further discussion between 
them. It was so clear what the issues were that there was no 
need for a referral of the matter and there was, in the notes 
of the conference, no request for such a referral. It happens 
that at least two of the employees who were subject of the 
instant proceedings were at that conference and if the 
outcomes of the conference before the Chief Commissioner 
were not clearly communicated to others, it should have at 
least been clear to those people who were specifically 
involved. 

Each of the workers concerned in this case had, after the 
National Day of Action on the 3rd of December 1992, been 
given another letter of warning. That letter has been set out 
in these Reasons and is clear in its intent. The employees 
concerned in this application, along with others of the 
second group, had given the commitment that had been 
requested by Robe. They knew that there were some 
difficulties with the first group of workers and they went to 
a meeting on the 8th of December 1992. At that meeting, 

notwithstanding they had received a warning letter on the 
3rd of December 1992; a warning letter additional to all of 
those they had received about and before the 30th of 
November 1992, they went on strike. On any fair reading 
of the events it is open to find that the purpose of the strike 
was to punish the employer for terminating the services of 
the worker French and those who succeeded him in the first 
group. The intention was to show solidarity with Mr French 
and others. It matters not that each of the workers in the 
second group may have believed there was some right to 
exercise strike action in such circumstances. As my 
Decision in CR 716 of 1992 relates, there is no such right. 
The conduct of the second group is distinguishable from the 
circumstances described in the Reasons for Decision in CR 
716 of 1992. It was not a circumstance where there was an 
isolated incident. This was a withdrawal of labour soon after 
the 30th of November 1992 strike and for reasons which are 
quite separate. Because of that, on the four days of the strike 
there was incompatibility, conflict and impediment which 
not only could have been, but was, destructive of confidence 
between them and their employer. There was no longer 
merely grounds for uneasiness about future conduct. There 
was, in fact, actual repugnance between their acts and the 
relationship. The conduct of the five employees, now subject 
to review here, in my view, falls squarely in the type of 
conduct described by Stark and Evatt JJ in their reasons in 
Blyth Chemicals Limited v. Bushnell (1933) 49 CLR 66 as 
being grounds for dismissal. 

I have cited a passage from my Reasons in CR 716 of 
1992 (supra) above concerning my view that if the 
employees in the first group who did not attend for work on 
the 30th of November 1992 because they were on strike had 
their contracts of service terminated for that; given the 
background of the warnings on the 27th of November 1992 
and previously, it would have been likely that there be no 
warrant for the Commission to interfere in the employer's 
right to terminate. In the circumstances of these five workers 
not only was the conduct the 30th of November 1992 fresh 
but there had been an additional clear warning on the 3rd 
of December 1992, coupled with a demand for each of them 
to report for duty on the 9th of December 1992. That 
demand, which has been reproduced previously in these 
Reasons, is a clear direction, a lawful order to perfonn a duty 
under the contract of service. That lawful order was not 
obeyed. Not only was it not obeyed on the 9th of December 
1992, there was a continual breach of it until the stoppage 
finished on the 14th of December 1992. That too, places the 
conduct of these five workers in a situation where on 
application of the tests set out in the Undercliffe Case (op 
cit) there is no right for the Commission to interfere with 
the right to terminate. 

The circumstances in this case are different to those which 
were considered by the Commission in CR 716 of 1992. 
From their own evidence 1 find that the five employees knew 
that dismissal was a real possibility in the event of further 
disruption to their employer's business. That is the 
disruption in which they embarked upon on the 9th of 
December 1992. It is open to find that they embarked upon 
that disruption as a reprisal or a punishment to the employer 
to force it to reconsider the terminations of the workers in 
the first group. Whether those workers had been fairly 
dismissed or not is an issue which could not be decided by 
these employees going on strike. But it could be decided and 
tested in accordance with the law of the land before this 
tribunal. In fact, the matter was before the Commission. 
There was no need for there to be a stoppage. The unions 
notified the Commission and then sought its assistance even 
though they were on strike. The application for Orders 
against themselves to stop their strike was perverse. Such 
behaviour can hardly be said to be consonant with the 
Objects of the Act. In short, there was available to the 
workers a far less dramatic option to deal with this matter 
than the one they chose, however, it is open to find, and I 
do, that they decided that using the option of the 
Commission did not impose a sufficient penalty upon the 
employer. They chose to impose a penalty and at the same 
time sought the refuge and protection of this Commission. 
That protection was not granted as, in my view, it would 
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have been if not an abuse of power at least inequitable to 
do so and contrary to Section 26 of the Act. It was only when 
work resumed that the Commission did interfere through 
Interlocutory Orders to keep the contracts alive. If this 
dispute starting on the 9th of December 1992 had not taken 
place then the adjudication of the fairness or otherwise of 
the dismissal of the first group of workers because of what 
happened soon after the 30th of November 1992 could have 
occurred without damage either to Robe or the community 
at Wickham. That it did not, should now be a matter of regret 
to those who made the decision. 

For the reasons I have set out above, the claim for 
reinstatement which is described in the Schedule of the 
Memorandum of Matters for Hearing and Determination 
will be dismissed. 

Appearances: Mr R. LeMiere, of Counsel, instructed by 
Mr R. Farrell, of Counsel of Dwyer Durack, Solicitors for 
the Applicants. 

Mr H. Dixon, of Counsel, instructed by Mr P. De Zwart, 
of Counsel of Parker and Parker, Solicitors for the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. CR 263 of 1993. 

COMMISSIONER J.F. GREGOR. 
1 October 1993. 

Order. 
HAVING heard Mr R. LeMiere, of Counsel, instructed by 
Mr R. Farrell, of Counsel on behalf of the Applicants and 
Mr H. Dixon, of Counsel, instructed by Mr P. De Zwart, of 
Counsel on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders:— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Silver Chain Nursing Association. 
No. CR 266 of 1993. 

COMMISSIONER J.F. GREGOR. 
8 September 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 8th of June 1993 the 
Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch (FMWU) sought a conference pursuant to 
Section 44 of the Industrial Relations Act 1979 (the Act) for 
the purpose of attempting to resolve a dispute regarding the 
dismissal by the Silver Chain Nursing Association (Silver 
Chain) of a Hostel Supervisor, one Loma Perry, who had 
been employed at one of Silver Chain's Albany hostels. 
There was a complaint made by the FMWU that the 

dismissal took place over letters of complaint against Mrs 
Perry by unnamed staff members in circumstances where the 
opportunity to meet the authors of the complaints was not 
afforded to her. Further to that no formal warnings had been 
issued to her, nor was counselling offered to enable her to 
address any aspects of her behaviour thought to be 
inappropriate. 

The parties canvassed the issues thoroughly in a 
conference held in Perth on the 21st of June 1993. At the 
conclusion of the conference the dispute had not been 
resolved and, pursuant to the powers contained in Section 
44(9) of the Act, the Commission referred the matter for 
hearing. The parameters of the dispute were delineated in 
a Memorandum of Matters for Hearing and Determination 
under Section 44 of the Act issued on the 9th of July 1993. 
The Schedule to that Memorandum is as follows: 

"On or about the 30th of May 1993 Loma Perry was 
dismissed from a position of Hostel Supervisor by the 
Manager of Albany Hostels, an organisation operated 
by the Silver Chain Nursing Association. 

The FMWU says that in the circumstances the 
dismissal of Mrs Perry was unfair and seeks orders for 
her reinstatement. 

The Silver Chain Nursing Association says that the 
dismissal was not unfair and that no such orders should 
issue." 

The following narrative will place the matters for 
adjudication in this case against an adequate background. 
Silver Chain operate the Annie Bryson Mckeown Lodge in 
the town of Albany. The lodge provides residential 
accommodation for aged and disabled persons. It is an 
'approved hostel' for which the Silver Chain is approved for 
funding under Section 10B of the Aged or Disabled Persons 
Care Act 1954 (the Aged Care Act). The Aged Care Act, in 
Section 10F, sets out general conditions that prescribe the 
responsibilities of the operators of 'approved hostels'. The 
general conditions cover such things as the provision of 
financial assistance; hostel requirements of, and obligations 
to, residents; outcome standards; assurance of care provi- 
sion. There are miscellaneous provisions that cover the 
requirement for proper record keeping, indemnity, insurance 
and the like. The operator of an approved hostel must 
operate in accordance with hostel standards and these 
standards are monitored pursuant to Section 10F(b) of the 
Aged Care Act by a delegate of the Minister. 

The Aged Care Act provides that a 'hostel standards 
monitoring statement' be produced regularly. One such 
statement was produced after an inspection of Annie Bryson 
Mckeown Lodge over the 17th and 18th of February 1993. 
The monitoring standard statement addresses a number of 
objectives which include, amongst other things, insuring 
that each resident has active control of his or her life, that 
their needs are identified and met in conditions of dignity 
and privacy. It ensures that the residents are able to exercise 
the maximum social independence and have the opportunity 
to participate in a variety of activities and experiences of 
interest to them. Appendix II of the Aged Care Act is a 
Charter of Residents' Rights (the Charter) and responsibili- 
ties in the approved hostels. The preamble to the Charter 
describes its aims which are to achieve freedom and respect, 
to be treated fairly by others regardless of physical or mental 
frailty or ability to exercise or appreciate rights. The Charter 
sets out a series of specific rights; not all are relevant to this 
case, but some certainly are. For instance, the right to 
complain and to take action to resolve disputes; particularly: 

"to have access to advocates and other avenues of 
redress. Reprisal in any form shall not be made against 
any resident who takes action to enforce his or her 
rights." 

(Charter of Rights. Appendix II of the 
Aged or Disabled Persons Care Act 1954 

Exhibit PI) 
It was in the exercise of this last right that a resident, or 

a person acting on behalf of a resident, sometime during the 
week ending the 21st of May 1993 lodged a complaint with 
Mr Ross Bradshaw, the Chief Executive of Silver Chain. Mr 
Bradshaw referred the matter to Ms Chris Saywaker, who 
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is the Resident's Advocate, appointed pursuant to the 
Charter (Exhibit PI) for Silver Chain operations throughout 
the State. The evidence is that Ms Saywaker contacted Mrs 
Mavis lolly who is employed by Silver Chain as their 
Albany Hostel Manager and told her that she would be in 
Albany on the following Monday morning and would 
interview staff about a complaint. 

That visit took place and lasted for about two days. On 
the second afternoon, Ms Saywaker interviewed Mrs Jolly 
and told her she was concerned about the complaints she had 
received as they were very serious and that she (Jolly) was 
to investigate the whole matter. Complaints were directed 
against Mrs Loma Perry. Mrs Jolly then set about a process 
of investigation. First of all she interviewed Mrs Perry and 
explained to her that complaints had been received and were 
being investigated and that these related to her (Perry's) 
work performance. She also told her that at that time it may 
be a week before she could discuss complaints. Then Mrs 
Perry could address them and give her side of the 
happenings. In the meantime, Mrs Perry was asked not to 
attend for duty. Soon after the interview, Mrs Jolly received 
a telephone call from a representative of the FMWU who 
asked why Mrs Peny had been suspended. At that time, Mrs 
Jolly declined to discuss the matter. The notes of Mrs Jolly's 
first interview with Mrs Perry, which took place on the 25th 
of May 1993, are recorded in Exhibit P17. Thereafter, Mrs 
Jolly set about investigating the complaints. To do this, she 
interviewed seven members of staff. Their allegations were 
relayed back to Mrs Perry who was given a chance to 
respond. A further interview with each staff member then 
took place on the 3rd of June 1993 at which time Mrs Perry's 
responses were put to each interviewee. Exhibits P4 and P5 
are notes of interviews with Ms Theresa Topaloudis, 
Exhibits P6 and P7 are notes of interviews with Mrs Ann 
Taylor, Exhibits P8 and P9 are notes of interviews with Mrs 
Gwen Howson, Exhibits P10 and PI 1 are notes of interviews 
with Mrs Freda Ball and Exhibits PI2 and P13 are notes of 
interviews with Mrs Thelma Walsh. 

In due course there was an interview between Mrs Perry, 
Mr Liaros, an Organiser from the FMWU, and Mrs Jolly. 
The allegations which had been made against Mrs Perry 
were given to her in writing, however, the names of the 
persons who made the allegations were not. Mr Liaros' 
approach, according to Mrs Jolly, was that the matters were 
trivial and need not go any further. In light of its 
responsibilities under the Aged Care Act and its responsibil- 
ities as an employer. Silver Chain adopted a different stance 
and it decided to terminate the services of Loma Perry. This 
was done in a letter dated the 8th of June 1993 (Exhibit 
K10). In the letter Mrs Perry was told that her contract had 
been terminated effective from the 4th of June 1993 because 
"recent complaints and subsequent interviews plus the letter 
I sent in December 1991'' had led Mrs Jolly to conclude that 
Mrs Perry was an unsatisfactory employee. 

The narrative would not be complete without reference to 
the events in 1991. It was an issue where in August 1991, 
a relative of a resident submitted an expression of concern 
about the conduct of Mrs Peny (see Exhibit PI 6). This led 
to a letter of warning being issued to Mrs Perry. The letter 
of warning became the subject of proceedings before the 
Industrial Relations Commission pursuant to Section 44 of 
the Act The original warning letter was put in evidence by 
Mr Kelly, who appeared for the FMWU and through that 
Union for Mrs Perry, in Exhibit K7. The letter, formal parts 
omitted, inter alia, sets out: 

"The matters are serious. 1 must warn you that 
failure to address these issues could result in your 
employment being terminated. You are being warned 
in respect to the following matters. 

1 Lack of compassion when dealing with a client 
whose son is dying. 

2 Lack of courtesy to a client's relative; called her 
a bitch. 

3 Bossy and abrupt manner when dealing with client 
who is frail and very short sighted." 

(Exhibit K7) 

Mrs Perry was told that if that type of behaviour did not 
cease then consideration would be given to termination of 
her contract of service. However, as a result of the Industrial 
Relations Commission conference, the letter was withdrawn 
and a letter headed 'Counselling Letter' was issued in its 
place (Exhibit K8). That letter, which addressed precisely 
the same issues as the warning letter, was drafted as follows: 

"As you are aware the Association has received a 
complaint from (name deleted)* concerning your 
performance as a supervisor at Annie Bryson Mckeown 
Lodge. 

(name deleted)* has alleged that you were abusive 
towards her on one occasion and that you have 
generally exhibited a lack of compassion in dealing 
with her mother (name deleted)*. 

The complaint is a serious one such that I must 
remind you of the need to be more discreet and less 
abrupt in dealing with clients and their relatives as in 
the environment in which we work comments can 
easily be misconstrued and cause distress. 

I trust that this letter and the discussion which we 
have had on the subject will be sufficient to ensure that 
no further complaints are received.'' 

(* Names deleted by the Commission 
are those of residents or relatives 

of residents) 
It is against the background of this chain of events that 

the instant matters came before the Commission for 
determination. At this stage, it must be said that the above 
narrative is recited from evidence the Commission received 
during hearing. It would be wrong to go to any further 
analysis of the opposing views without examining the issues 
which were raised by Mr Kelly. Mr Kelly's argument 
centred around the employment record of Mrs Perry as it is 
set out in various staff assessments which he submitted. In 
1987 an assessment was made of Mrs Perry (Exhibit K2). 
Suffice to say, the assessment of her performance at that 
stage was good. It was also in 1988 (Exhibit K3). There was 
a further performance assessment made in 1990, albeit in a 
different form. In terms of the ratings, the assessment is 
quite satisfactory, but there are interesting comments about 
her interpersonal relations, particularly her authoritarian 
approach and a propensity to be 'judgemental to her own 
detriment'. There were also a number of hand written 
comments on page three of the rating which, inter alia, 
discussed an abrupt attitude, a too heavy and dogmatic 
attitude. This assessment was completed in February 1990, 
some nine months before the warnings in Exhibit K7. 
Immediately before the warning letter, and particularly in 
June 1991, there was another performance appraisal form 
completed. This appraisal is quite at odds with the events 
that occurred some two months later. The assessor described 
Mrs Perry as being very professional, reliable, confident and 
capable and that in her interpersonal relations she 'related 
well'. The final assessment was made in 1993 (see Exhibit 
K6). That assessment is also at odds with the events which 
followed soon after it was made. Mrs Perry was then said 
to have relations with residents which were good; that her 
strengths were that she was capable and caring and that even 
though she had had a bad year herself with health, she had 
not allowed very trying personal circumstance she had 
suffered to affect her role in the workplace. It appears that 
hard on the heals of the 1993 assessment occurred the 
matters which are the subject of proceedings before the 
Commission. 

Mrs Perry was appraised of all of the complaints against 
her by way of a memo dated the 3rd of June 1993 (Exhibit 
K9). Other relevant information which Mr Kelly says should 
be within the domain of consideration in this matter, is that 
after Mrs Perry's dismissal, the management of the hostel 
opted not to tell the residents the reason for her absence. In 
fact, the residents were told that Mrs Perry was away and 
she may come back. Mr Kelly suggested this was duplicious 
behaviour. This was explained by Mrs Jolly on the basis that 
she did not wish to upset the residents and it could well be 
that Mrs Perry did come back after proceedings in the 
Commission. However, the residents did find out that Mrs 
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Perry had been dismissed and a petition was signed by a 
number of them (Exhibit Kll). None of the persons who 
signed the petition were called to give evidence and there 
is some confusion about how the signatures were collected. 
In her evidence, Mrs Perry identified some of the signatures, 
however, on examination, the petition shows that a good 
proportion of the signatures are indicative of the residents' 
frailty. Mr Kelly also presented a large number of references 
in support of Mrs Perry's work. Exhibit K13 is a reference 
from the Hon. Muriel Patterson, IP, MLC. Exhibits K14 
through to K24 and K26 to K28 are all copies of testimonials 
which have been made by various persons in Mrs Perry's 
favour. The final documentary evidence is in Exhibit K25 
which is a letter from Mr Ross Bradshaw addressed to Mrs 
Perry, dated the 1st of July 1992, which thanks her for her 
contribution to the Association. 

Mr Kelly made submissions in support of Mrs Perry. He 
said there are flaws with the evidentiary basis for the 
employer's decision because the residents themselves were 
never spoken to and information was taken second hand, as 
it were, from staff who did not witness many of the 
incidents. So there must be some doubts from an evidentiary 
stand point, says Mr Kelly, about this information. As to 
whether residents were bullied, the petition from the 
residents is that they wish Mrs Perry to return and that 
should have been a signal to the employer to question the 
validity of the allegations of that nature. Mr Kelly examined 
each of the incidents. For the purposes of these Reasons 
there is no need to deal with them in detail. The nub of it 
is, though, that it is submitted it is simply not fair that an 
employee of long standing be given 24 hours to defend 
herself against a number of anonymous allegations which 
were only briefly outlined to her. This employee had six 
years of good service and the allegations shocked her. She 
was stunned during her interview with Mrs Jolly. She was 
suspended. There was no need for the employer to rush the 
decision. 

Mr Kelly drew the attention of the Commission to Clause 
37.—Dispute Settlement Procedures of the Aged and 
Disabled Persons Hostels Award, 1987 (the Award). That 
clause, in Mr Kelly's view, sets out an exhaustive code for 
dealing with matters such as this. It is a code which 
manifestly has not been applied here, particularly in respect 
to subclause (7) which requires that when an employer seeks 
to discipline an employee or tenninate the employee's 
services, that it take at least four steps which are set out in 
paragraphs to the subclause. If those steps are not taken, Mr 
Kelly's position is that the decision to dismiss would be 
contrary to the Award. It would therefore be unlawful and 
because it is unlawful, that must be a good indicator that it 
was unfair. That type of unfairness, argues Mr Kelly, can 
not be ignored by the Commission because it forms part of 
the employment contract. The Commission is entitled to 
conclude that Silver Chain knew about the provision going 
into the Award and was involved with it. This is given force 
by subclause (11) which indicates that the insertion of the 
clause into the Award had been paid for by the employers 
in recognition of a package which justified the payment of 
increases available under the Structural Efficiency Principle. 
This, says Mr Kelly, enhances the responsibility on the 
Commission in dealing with the matter because if it found 
that it was not unfair to dismiss in this circumstance, it 
would not be supporting the provision of the Award and that 
would be an unacceptable conclusion for the Commission 
to draw. There had been no allegation of gross misconduct 
in this case so it is clear that the clause applied. And further 
to that, even though the employer has the right to terminate 
under subclause (3) of Clause 7.—Contract of Service of the 
Award, the effect of Clause 37.—Dispute Settlement 
Procedures of the Award writes down the right that an 
employer has got to terminate under that section and the 
common law. 

Mr David Parker appeared for Silver Chain. He said a 
large part of the Applicant's case was that Silver Chain had 
not followed a fair procedure. He referred the Commission 
to authority for his opposition to that proposition, particu- 
larly the decision of Fielding C in Van Witsen v. World 
Services and Construction Pty Ltd (1992) 72 WAIG 849 

(Van Witsen's Case). Insofar as procedure is concerned, he 
referred the Commission to Shire of Esperance v. Mouritz 
(1991) 71 WAIG 891 (Mouritz's Case). He said that the 
seminal case, of course, is still Miles and Others v. Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, W.A. Branch (1985) 65 WAIG 
385 (Undercliffe Case). That test is a three stage one and 
there needs to be a reasonable belief actually held by an 
employer concerning the conduct. That must be based on 
reasonable grounds in order to be sustained and that the 
employer should carry out all reasonable investigations in 
the circumstances to establish this belief. Silver Chain, in 
these circumstances, were not guilty of any procedural 
unfairness and did act reasonably. The evidence was that 
there had been a number of complaints about Mrs Perry and 
not just of recent origin. They started back in 1991 and even 
though some of the contemporary performance appraisals 
were favourable in some respects, they still had notes on 
them which indicated a feeling of discomfit by the assessor. 

In the instant matter, the employee was notified that there 
were complaints under investigation and the staff of the 
lodge were interviewed. All those interviewed were persons 
who worked with Mrs Perry. They provided statements and 
those statements were reduced to writing. A summary of the 
statements was put to Mrs Perry and she was allowed to have 
representation. She was allowed to view the statements, 
albeit with the names depondee deleted. That the names 
were deleted does not distract from the opportunity that was 
given to respond to the statements. There was no limitation 
put on the time that Mrs Perry and Mr Liaros had to view 
the documents. If there was any truncation of the time, that 
was because of Mr Liaros' own timetable. There was 
evidence that after Mrs Perry was given the opportunity to 
respond to the statements, that her responses were investi- 
gated, in one occasion with an outside source, and the 
employees involved were questioned again. The fact that 
Mrs Perry was not told the identity of the authors of the 
various statements does not lead to any prejudice. What did 
happen was that Mrs Perry's response could, according to 
Mr Parker, be best described as a flat denial that any of the 
statements referred to were true. Mr Parker referred to some 
English cases concerning information from anonymous 
sources. He finally submitted, in respect to that, that the 
procedure followed by the Respondent did not offend any 
of the basic principles that are outlined in the cases and the 
desire to protect the identity of the authors of the statements 
was reasonable given the circumstances. It was merely a 
prudent precaution which had no obvious effect on Mrs 
Perry's ability to respond to the allegations. 

Mr Parker emphasised that insofar as the Award 
procedure is concerned, that the Undercliffe {op cit) test 
does not relate to legal rights. It is not a question of whether 
the employer has a legal right to terminate in a certain way 
and it is not a question of whether an employee has a legal 
right to be terminated in a certain way. The issue is die 
question of the fairness of the dismissal itself. The weight 
that the Applicant had put on the grievance procedure in 
Clause 37.—Dispute Settlement Procedures of the Award 
was misplaced. ITiat procedure exists to provide an effective 
and speedy resolution to problems. It also specifically 
recognises the right of the employer to provide an 
uninterrupted and efficient service to the community. The 
particular clause that Mr Kelly referred to only relates to 
misdemeanours. It was not for the employer to have to prove 
that Mrs Perry was guilty of misdemeanour whatever that 
may be on a sliding scale of unsatisfactory conduct, and in 
this context the clause is somewhat meaningless. Mr 
Parker's suggestion is that Clause 7.—Contract of Service 
of the Award applies in all circumstances of termination but, 
in any event, to determine the rights of the parties under the 
clause is an exercise of judicial power outside the scope of 
the current proceedings. Mr Parker made submissions 
concerning the Aged Care Act. I do not need to touch upon 
those submissions as the early narrative sufficiently scans 
the legislation. There were some other submissions of the 
law, particularly concerning the issue of whether a possible 
breach of the Award may render a dismissal unlawful but 
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not unfair. The dicta of Fielding C. in Russell v. Techenoff 
(1985) 65 WAIG 531 was brought to the Commission's 
attention. 

Mr Parker submitted that the employer had not acted 
harshly and unfairly. The decision to terminate the services 
of the employee was not taken lightly and was made after 
careful investigation of the complaints. Mrs Jolly, the 
Manager, acted reasonably in the circumstances. She 
considered other options besides termination before making 
the decision but found that they were unrealistic. Her main 
concern was the standard of care for clients and she did not 
believe that it would be safe for Mrs Perry to return to work. 
Thus, she believed a warning letter was not appropriate 
because, in her past experience, a warning letter had proved 
ineffective. Further, Mrs Perry had indicated that working 
at an alternative hostel was not an acceptable option and she 
would only return to Annie Bryson. In all those circum- 
stances, argued Mr Parker, the Applicant had not discharged 
the onus on it to establish it's case. 

The law to be applied in matters such as this is often cited. 
The question to be examined is not as to the respective legal 
rights of the employer or employee but whether the legal 
right has been exercised so harshly or oppressively as to 
amount to abuse (see the Undercliffe Case [op cit\). This is 
not a summary dismissal and there was no obligation upon 
the employer to show, on balance, that misconduct occurred 
or to accept an evidentiary onus in that respect. There is an 
obligation upon the Applicant who alleges that there has 
been oppression or unjust dealing on behalf of the employer. 
On the dicta in R v. The Industrial Court of South Australia 
ex parte General Motors Holden (1985) 10 SAR 1982 
(GMH Case), the lawfulness, or otherwise, of the dismissal 
is but a relevant factor to be taken into account. In other 
words, it is one of a matrix of matters that need to be 
examined. So it is the dismissal which is to be examined for 
its fairness, not the manner of the dismissal (see Van 
Wit.sen's Case [op cit) at 1850). In making the assessment 
as to whether a dismissal is unfair or not, it is not the 
province of the Commission to ''take over the functions of 
the employer in relation to the selection and retention of 
employees and it will only intervene when its intervention 
is necessary to protect an employee against an unjust or 
unfair exercise of the employers right of dismissal which is 
as fundamental in the relationship of employer and 
employee as is the right of an employee to leave his 
employment." (see Barratt v. Womens Hospital Crown 
Street (1947) 565 [Crown Street Case]). This dicta was also 
referred to with approval in Amalgamated Metal Workers 
and Shipwrights Union of Western Australia v. Robe River 
Iron Associates (1989) 69 WAIG 985. In a matter such as 
the one before the Commission, what it is required to 
determine is whether there was a fair and reasonable 
explanation for the decision to dismiss which, viewed 
objectively, would be regarded by fair minded persons as 
being totally legitimate for the action taken. This is referred 
to in Royal v. Arthur Yates & Co Ltd (1990) 38 IR 247. It 
is not for the Commission to simply substitute its own 
opinion for that of the employer as if it were the employer, 
nor is it the duty of the Commission to act as if is was an 
alternative manager (see Robe River Iron Associates v. 
Construction, Mining and Energy Workers Union of 
Australia, Western Australian Branch [1989] 69 WAIG 
1027). 

My view of the matters for adjudication is as follows. 
Silver Chain is an organisation which, in respect of its 
Albany hostels, is bound to apply the terms of the Aged Care 
Act. Its continued ability to offer hostel services as an 
approved hostel is dependent upon it complying with the 
terms of that act and in that context, Appendix I and 
Appendix II are important to Silver Chain. Under Appendix 
II, which contains the Charter of Residents Rights, each 
resident is granted the right to have access to advocates and 
other avenues of redress. In accordance with the Aged Care 
Act, Silver Chain has a Resident's Advocate as one of its 
staff. It was through the Resident's Advocate activities that 
the matters for adjudication which are now before the 
Commission have their genesis. 

A complaint was raised. The method by which that 
complaint came about is not a matter for the Commission, 
but it was raised and passed to Mrs Jolly who is the Manager 
of the hostel. This, after the advocate Ms Saywaker had 
satisfied herself that there were grounds upon which to make 
the complaint. Mrs Jolly was obliged to investigate that 
complaint as a part of the obligation of Silver Chain to meet 
its standard of care obligations under the Aged Care Act. 
That investigation was, on any view of the events, a 
thorough one. The individual workmates of Mrs Perry were 
interviewed. Their allegations about Mrs Perry were put to 
her and she was allowed to comment on them. Her 
comments were tested with each of the workers involved. 
The investigation process was not complete until Mrs Perry 
was confronted with all of the data and, in company with 
a representative, there was a discussion between her and her 
employer. The conclusion of that process was that Mrs Jolly 
made a decision, on advice from the Chief Executive Officer 
of Silver Chain, that Mrs Perry's services would be 
terminated. 

This decision to terminate, however, was made after 
consideration of alternatives. Mrs Jolly had cognisance of the 
warning which was given to Mrs Perry in 1991. Even though 
that warning was changed to what was described as a 
counselling letter following proceedings before the Commis- 
sion, otherwise constituted, the fact of the matter is that the 
complaints which were at the heart of the 1991 agreement 
were, in effect, very similar to those which are at the heart 
of the current incident. Similar complaints were repeated in 
hand written notes on the otherwise acceptable personal 
appraisals made of Mrs Perry in the intervening time, and 
even before. So therefore, there was a continuum of 
behaviour such that Mrs Jolly concluded a further warning 
letter would not be effective. This conclusion was, in my 
respectful view, open to her on the facts of the matter. She 
did, though, offer a transfer to Mrs Perry to another hostel 
although there are doubts about the intended duration of that 
offer. This, from Mrs Jolly herself who indicated her concern 
of the exposure of occupants of Silver Chain's other hostel 
in Albany, particularly insofar as their medical condition was 
concerned. In any event, there was no transfer and ultimately 
Mrs Jolly made a decision to terminate Mrs Perry's services. 

All this took place against the background of the Award. 
Clause 37.—Dispute Settlement Procedures of the Award 
does provide a code to deal with matters of discipline and 
termination. However, as can be seen from the case law 
above (see the GMH Case [op cit]), whether or not the 
termination has been effected in accordance with those 
provisions, that is whether the termination was lawful or not, 
is not at the heart of the decision which must be made in this 
adjudication. This is clear because even if Silver Chain is in 
breach of the Award, the Commission's obligation is to apply 
a test which involves an investigation of the dismissal itself 
and not the manner of the dismissal (see Van Witsen's Case 
lop cit]). 

What the Commission has to consider is within the matrix 
of facts that were available to the employer, was its exercise 
of right to terminate unfair? The FMWU complains that 
some of the evidence, if one can describe it as that, before 
Mrs Jolly that was collected from her interviews from the 
workers was heresay or was evidence which a judicial 
authority would de-weight, as it were. But the employer is 
not conducting a judicial enquiry. The employer embarked 
upon a process to gather the best information it could about 
the complaints that had been made against Mrs Perry. It 
happens that the information that was given by the 
employees confirmed past behaviour was likely to have 
occurred again in the instant case. In other words, Mrs Jolly, 
as the employer's representative, satisfied herself that there 
was sufficient, in terms of fact, upon which to base the 
decision. In this context, it may well be that a review of those 
facts by the Commission could have meant that a different 
conclusion was reached. However, that is not the role of the 
Commission in this proceeding as the case law makes clear 
(see Crown Street Case [op cit]). The Commission is not to 
become a manager and apply personal standards of manage- 
ment decision making. The Commission's role is to consider 
all of the surrounding events and make a conclusion based 
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upon that on the fairness, or otherwise, of the decision. I 
have made such an assessment which I have set out in these 
preceding paragraphs. In the circumstances, I am satisfied 
that the employer's right to terminate the contract has not 
been exercised in a way that is unfair and therefore the 
orders sought by the FMWU will not be granted. The 
application will be determined by an Order for dismissal. 

Appearances: Mr D. Kelly appeared for The Federated 
Miscellaneous Workers Union of Australia, W.A. Branch. 

Mr D. Parker appeared for the Silver Chain Nursing 
Association. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Silver Chain Nursing Association. 
No. CR 266 of 1993. 

COMMISSIONER J.F. GREGOR. 
8 September 1993. 

Order. 
HAVING heard Mr D. Kelly on behalf of the Applicant and 
Mr D. Parker on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Action Food Bams (W.A.) Pty Ltd. 

No. CR 294 of 1993. 

COMMISSIONER A.R. BEECH. 
8 September 1993. 

Reasons for Decision. 
THE COMMISSIONER: The applicant in this matter 
alleges that the dismissal of Mrs Margaret Thomley by the 
respondent was unfair and seeks an order for her re- 
instatement. 

Mrs Thomley was employed as a night fill captain by the 
respondent at the respondent's Armadaie store. She was 
dismissed on the 14th June 1993. The dismissal was a 
summary dismissal and the initial onus of demonstrating 
that the circumstances existed to justify the dismissal rests 
with the employer while the applicant retains the overall 
onus of demonstrating that the dismissal was unfair (Shire 
of Esperance v. Mouritz (1991) 71 WAIG 894 (IAC); 
Winkless v. Bell (1986) 66 WAIG 847 at 848; Federated 
Brick Tile and Pottery Union v. Bristile Limited (1982) 62 
WAIG 2926 at 2928; Pastrycooks Employees, Biscuit 
Makers Employees & Flour & Sugar Goods Workers Union 
(NSW) v. Gartrell White (1990) 35 IR 70 at 83). 

The applicant called evidence from Mrs Thomley herself, 
together with two other employees who had worked on the 
night in question. For the respondent evidence was given by 

Ms Scott, a security officer with the respondent who 
dismissed Mrs Thomley, and also from two other employees 
who had worked on that evening. 

Mrs Thomley was dismissed on the 14th June by Ms 
Scott. The Commission understands that on Thursday the 
10th June Ms Scott spoke on the telephone to a night fill 
captain from another store who had worked with two other 
night fill assistants at the Armadaie store for the shift the 
previous night. The three had been assisting the regular staff 
at that store because of the extra work involved for that shift. 
Ms Scott had been informed that they had been offered stock 
to eat which had not been "check sealed". This is a 
procedure by which items sold by the respondent which are 
brought into the store by employees are marked at that time 
so that it is clear that the items are not the property of the 
respondent. Offering stock to eat which had not been "check 
sealed" would be a breach of the respondent's policy. As 
a result of that she contacted the senior company supervisor 
and the manager of the Armadaie store and arranged to meet 
them there on Friday the 11th June when Mrs Thomley was 
next scheduled to work. However, it was apparently decided 
that Mrs Thomley would not be interviewed then because 
she would not, on that night, be working with the assistant 
night fill captain, Mrs Tristram. It is not clear from the 
evidence why that decision was taken given that in any event 
both employees were spoken to separately by Ms Scott. 
However both employees were to work together on the 
following Monday the 14th June and Ms Scott, together with 
the two management representatives, waited outside the 
store for the employees to complete their shift and leave. 
Mrs Thomley and Mrs Tristram were then asked to return 
to the store where they were separated and interviewed about 
the shift of the 9th June. 

The interview is important because it was, apparently, the 
result of the interview process which resulted in the decision 
to dismiss both Mrs TTiomley and Mrs Tristram. The word 
"apparently" is used because Mrs Thomley in her evidence 
states that she was told during her interview by Ms Scott that 
the decision had already been taken to dismiss her. It is not 
clear from the evidence whether the brief discussion which 
occurred between Ms Scott and the two representatives of 
management after the interviews was only to discuss 
whether police charges would or would not be laid in 
addition to the dismissals or whether it was to confirm that 
the dismissals would indeed occur. 

There are differences between the evidence given by Mrs 
Thomley during these proceedings about the events of the 
9th June and the evidence of Ms Scott. After considering the 
evidence as a whole I have concluded that the interview 
process was not fairly conducted and led to Ms Scott not 
being in a position to know precisely what did happen on 
the 9th June. This conclusion has been reached for the 
following reasons. 

Ms Scott was asked: 
"Q: Did you give her any reason at that point why you 

were dismissing her for misconduct? 
A: Yes. I told her she was our manager at night and 

that offering stock to staff could never be 
accepted. She asked me if other staff would lose 
their jobs. I said, "Margaret, you're the manager 
and you employ these people and as such you are 
in charge of them. You should never have offered 
any of them any stock." 

(transcript page 94) 
As a result of the proceedings before the Commission the 

Commission finds the facts to be as follows. Mrs Thomley 
has some fifteen years' previous experience with a large 
employer in the industry. For the last 5^2 to 6 years of this 
she had worked in night fill. Some of this previous 
experience had involved work in a supervisory capacity. She 
was offered employment by the respondent as a night fill 
captain, a position which she had not sought but which she 
accepted. Mrs Thomley commenced work with the respon- 
dent in October 1992. She generally worked on three nights 
of the week from 6.00pm until the work was finished, 
approximately 10.00pm. She and other night fill assistants 
are employed on a casual basis. 
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On the 9th June 1993 she was involved in organising a 
team of people to work that night. Because there was to be 
more work than usual owing to a back-log which needed to 
be cleared, the respondent also organised for a number of 
night fill assistants from another store to come to Armadale 
to assist. On the 9th June 1993 there were approximately 21 
night fill assistants, three of whom had come from another 
store for the purpose. In addition to her "in charge'' role Mrs 
Thomley also worked at night fill. During the course of her 
work in the early part of the shift she noticed a broken packet 
of biscuits in the flour section. She gave evidence, which I 
accept, that if she sees an item out of place when she is 
filling shelves she removes the offending item and puts it 
in its proper place or, if the item is damaged, puts it into the 
centre of an aisle with other rubbish for either removal or 
disposal. In this case she removed the broken packet and put 
it in the centre of an aisle where other rubbish or unwanted 
items were put. There is sufficient evidence before the 
Commission to conclude that this was normal and custom- 
ary practice. 

Approximately half way through the shift a tea break was 
held. It appears that the practices of the various night fill 
assistants during the tea break varies from person to person 
as may be expected and Mrs Thomley, in common with 
other smokers, adjourned to a back area of the store. Mrs 
Thomley's evidence, again which I accept, is that upon her 
return she noticed that the biscuits had been mostly 
consumed. There were two left in the packet on the floor. 
She took one and ate it. She did not attempt to find out who 
had opened the packet, nor who had consumed biscuits, nor 
did she inform the night fill assistants that what had occurred 
was wrong and constituted a breach of policy. 

Evidence was given that Mrs Thomley offered sweets 
from a bag to another night fill assistant. The inference from 
the evidence was that the sweets had been company stock 
found by Mrs Thomley. Mrs Thomley emphatically denies 
the incident The evidence of itself does not permit a 
conclusion that the incident occurred as described or that 
company stock was involved. I have not found the evidence 
convincing. 

There is evidence that an employee (not Mrs Thomley) 
removed from the store at the conclusion of the shift a plastic 
shopping bag possibly containing either stock or wrappings 
from consumed stock, at least by implication on the 
Commission's understanding of the evidence. If this 
occurred then it reflects upon the night fill captain. Only Ms 
Ucich gave evidence that she saw a bag being removed, and 
indeed she was able to describe in considerable detail part 
of the contents of the bag. Her evidence is that when the 
group of employees left the store at the conclusion of the 
shift a person carrying the bag deposited it in a rubbish bin 
around the comer from the store. However no other night 
fill assistant who gave evidence saw this and it is denied by 
Mrs Thomley. Whilst the strength of Ms Ucich's evidence 
is undeniable (she was not cross-examined on the point) I 
have decided that her evidence should not bear on my 
decision. It was not an issue raised during the interview and 
it is not suggested that Mrs Thomley was dismissed in part 
for this reason. 

Of more direct relevance is the evidence given by Ms 
Ucich that at the conclusion of the tea break Mrs Thomley 
had offered biscuits to her and to another night fill assistant. 
This was denied by Mrs Thomley. I have been unable to 
conclude from the evidence presented that Mrs Thomley did 
offer a biscuit in the manner described. No other person was 
called to corroborate the evidence of Ms Ucich, including 
the person who, according to Ms Ucich's evidence, was with 
her when the biscuits were allegedly offered. Evidence was 
given from another night fill assistant who usually works 
with Ms Ucich that she was unable to remember who offered 
biscuits. Even if the evidence was finely balanced, I would 
be unable to conclude that the biscuits were offered to other 
employees by Mrs Thomley. 

However, I do not see the evidence as being finely 
balanced. I closely observed all witnesses during the 
proceedings. The evidence of Mrs Thomley was given 
clearly and, I believe, truthfully. I found her evidence 
generally to be persuasive. The evidence of Ms Ucich did 

not dispel that finding. Further, the evidence of Mrs 
Thornley is supported by the evidence of Mrs Tristram who 
is the assistant night fill captain. She has worked extensively 
with Mrs Thomley. Her evidence that Mrs Thomley over 
that time has never allowed stock to be consumed was not 
broken down under cross-examination. I cannot from the 
evidence conclude that Mrs Thomley offered biscuits to any 
other person. 

It is a significant conclusion. Ms Scott dismissed Mrs 
Thomley. During the proceedings she was asked: 

"Q: What do you think Mrs Thomley is guilty of? 
A: Taking stock that did not belong to her from the 

shelf and offering it to her staff. 
Q: What stock was that? 
A: A packet of coconut rings. 
Q: Do you believe that she was involved in any other 

nefarious activities? 
A: I was told that she had offered sweets from a bag 

that was sitting on the floor in a fruit and veg bulk 
food bag, that she was eating one and had offered 
one to another staff member saying, "They're just 
waiting to be eaten." She found them and they 
were just waiting to be eaten." 

(transcript p. 96) 
On the evidence produced during these proceedings Mrs 

Thomley did not "take stock that did not belong to her from 
the shelf". She removed a package of damaged biscuits 
from the flour shelf and put it with rubbish in the aisle in 
accordance with practice. She did not offer it to her staff. 
The allegation regarding sweets has not been established. 
Indeed it was never put to her prior to the proceedings in the 
Commission. If it was a factor in the decision to dismiss it 
ought to have been put to her at that time. Thus the guilt 
believed by Ms Scott has not been established. 

A further manifestation of the inadequate handling of the 
interview is the statement which became exhibit 1. It 
purports to be a statement of Mrs Thomley regarding the 
events of the 9th June 1993. Although it is expressed in the 
first person and signed by Mrs Thomley, it was written by 
Ms Scott. Further, it was not dictated by Mrs Thomley but 
is a re-construction by Ms Scott of her recollection 
following the interviews with both the employees. When the 
content of that statement is compared with the evidence 
given under oath by Mrs Thomley during these proceedings, 
the contents of exhibit 1 are both incomplete and mislead- 
ing. The commencement of the statement to the effect that: 

"On Wed 9/6/93 at approximately 10.00pm the 
night fill team stopped for a T. break. I removed a pkt 
of coconut ring biscuits from the shelf in the biscuit 
aisle. 

I bought them to the area where we had our break." 
not only faUs to mention that the packet of biscuits was 
broken, was found on the flour shelf and was taken to the 
central area for disposal all in accordance with established 
practice, but the statement also seems to suggest some 
contrivance on the part of Mrs Thomley to remove a packet 
of biscuits from the shelf in the biscuit aisle at the time of 
the tea break and take them to the area where the break was 
held for the purpose of them being consumed. There is no 
evidence at all to support such a suggestion. It is interesting 
that exhibit 1 does not refer to Mrs Thomley's eating of the 
biscuit at all. Yet that is one thing that Mrs Thomley 
admitted. The Commission also notes that the continuation 
of the statement which is exhibit 1 consists only of 
allegations against Mrs Tristram. If indeed the statement 
does record what Mrs Thomley had said during the 
interview then the contrast with her evidence under oath 
during proceedings in the Industrial Relations Commission 
is striking. My impression of Mrs Thomley as a witness 
unhesitatingly leads me to accept that evidence. I am left 
with the conclusion that the interview was poorly handled. 

Much of the difficulty which has faced the Commission 
from these proceedings may not have occurred if the 
interview process had been conducted differently. If an 
employee is to be interviewed to determine whether his or 
her employment should be terminated, especially where 



there may be the possibility of police involvement, it must 
be an interview conducted fairly and properly. However, 
neither employee was told the issues about which manage- 
ment wished to interview them. There is evidence of some 
confusion and bewilderment on their parts. In this regard a 
Full Bench of the then Conciliation and Arbitration 
Commission in the Termination Change and Redundancy 
case stated: 

"We agree that as a general principle employees 
should not be dismissed before being given an 
opportunity to answer allegations against diem and we 
believe that employees should be forewarned by an 
employer, where possible, in cases of unsatisfactory 
performance or misconduct." ((1984) 8 IR 34 at 47; 
and see also SDAEA v. Jewel Food Stores (1987) 22 
IR 1; Wheeler v. Philip Morris Ltd (1989) 32 IR 323 
at 349) 

The employees were interviewed separately but the 
manner in which the interviews were arranged, that is after 
all other employees had gone home and the store was closed, 
would not facilitate an independent witness to be present and 
in any event the opportunity for that was not offered. Given 
the differences between the evidence of Mrs Thomley and 
of Ms Scott regarding what was said and crucially what was 
admitted by Mrs Thomley during the interview, the 
importance of an independent witness to assist in resolving 
those differences is apparent. The Commission notes that 
although the evidence is that a representative of manage- 
ment was present at the interview, that representative was 
not called to give evidence. 

I have found Mrs Thomley's evidence to be most credible 
and most accurate and prefer her evidence over the 
corresponding evidence given by Ms Scott for at least that 
reason. While I acknowledge that exhibit 1 was signed by 
Mrs Thomley, I find for the reasons set out above that the 
manner in which the interview was set up and carried out 
can only lead to the conclusion that Mrs Thomley should 
not be held to the contents of that statement. The 
Commission rejects exhibit 1 as amateurish and irrelevant 
and not to be preferred to the corresponding evidence given 
by Mrs Thomley under oath during the proceedings before 
the Commission. Its content is also to be contrasted with the 
more accurate and careful record of the statement taken by 
a police constable in Mrs Thomley's home on the 16th June 
1993 and which became exhibit 2. 

For an employee to be dismissed is a most serious matter. 
Where that employee is to be summarily dismissed for 
misconduct which may involve some suggestion of dishon- 
esty or involvement of the police then it is even more so. 
If an employee is to be dismissed for such a reason then it 
should only be after the most careful examination of the 
circumstances by the employer (SDAEA v. Jewel Food 
Stores op. dr.). The Commission was surprised that Ms 
Scott acted only on the basis of, apparently, a telephone 
conversation with one of the three night fill assistants who 
had come in from another store. Ms Scott did not speak to 
the two other employees who gave evidence on behalf of the 
respondent during the proceedings, and upon whose evi- 
dence the company relies in these proceedings, until after 
the dismissals had been effected and Commission proceed- 
ings had been initiated. Further, no other night fill assistant 
who worked on that night had been spoken to by 
management. With respect to all concerned, that is not the 
careful examination which one would expect to have 
occurred prior to the dismissals on the night of the 14th June 
1993. That the investigation was quite inadequate is 
revealed from the evidence of Ms Scott in cross-examination 
when asked if she could recall a meeting with die union on 
the 15th July 1993. Ms Scott recalled the meeting and stated 
that at that meeting she had been told: 

"...that [Mrs Thomley] had only eaten one biscuit 
or part of a biscuit from a broken packet that had no 
value to the company, which surprised me." 

(transcript p. 107) 
As the evidence before the Commission has revealed, 

what the union had put to Ms Scott at that meeting was 
indeed accurate. 

The dismissal occurred in the circumstances outlined by 
Ms Scott and because of what she believed Mrs Thomley 
had done, particularly that as a manager she had offered 
stock to staff. The evidence has not established that Mrs 
Thomley did the things which Ms Scott believed. The 
Commission must deal with the dismissal which actually 
occurred. It follows that the dismissal of Mrs Thomley for 
the reasons stated by Ms Scott on the 14th June was unfair. 

The Commission turns to the question of relief. While it 
is true that the applicant did not make any submissions 
regarding its claim for re-instatement, correspondingly the 
respondent did not advance argument against such a finding. 
It is well settled that the primary purpose of an application 
for unfair dismissal is to secure re-instatement (see for 
example Winkless v. Bell op. cit.) and that it has been held 
by the Full Bench of this Commission on a number of 
occasions that this is all the more so in light of the recent 
findings of the Industrial Appeal Court in The Pepler Case 
(see for example Braemar Lodge v. FMWU (1991) 71 
WAIG 908 at 911; Portius v. TWU (1990) 71 WAIG 19 at 
22/23). 

I have examined the circumstances of this matter and have 
been unable to find a valid reason why the Commission's 
discretion should not be exercised in favour of an order of 
re-instatement. I do not lose sight of the evidence that Mrs 
Thomley did eat a biscuit knowing it was company stock. 
That was an act of misconduct, although in these circum- 
stances the authorities suggest that act of itself will not 
constitute misconduct sufficient to justify summary dis- 
missal. In W.A. Shop Assistants' Union v. Woolworths 
(W.A.) Ltd ((1973) 53 WAIG 1613) Industrial Magistrate 
Sharkey (as he then was) held that the consumption of a 
chocolate biscuit or two by the employee did not warrant 
summary dismissal for misconduct, that being too harsh a 
treatment. Similar considerations arose in G.J. Coles v. 
Pietruszka ((1983) 4 IR 329) where a night fill supervisor 
who had been dismissed for consuming a packet of potato 
crisps was reinstated, notwithstanding some dishonesty on 
the part of the employee concerned in trying to cover up the 
situation. Here there is no evidence of any previous course 
of conduct by Mrs Thomley in this regard and it is 
apparently not disputed that the biscuits themselves were 
damaged stock of no commercial value to the respondent. 
It was a single act performed without premeditation. Also, 
Mrs Thomley did nothing about other employees eating 
stock on that night which does reflect upon her supervisory 
position. However, she had received no training from the 
respondent regarding her position as a night fill captain. She 
was expected to apply the knowledge gained by her in her 
previous employment and had not been informed of any 
right or obligation expected of her to police the other 
members of the night fill crew, including inspecting bags or 
other elementary functions. In those circumstances I am not 
prepared to find for that reason that she should not be 
reinstated. There is nothing in the evidence from which to 
draw the conclusion that an employee held in the good 
standing in which Mrs Thomley was apparently held prior 
to this incident could not be restored to her employment and 
a proper working relationship re-established. I am therefore 
of the opinion that Mrs Thomley should be re-instated. An 
order will issue to that effect. 

There are two remaining issues. One relates to training. 
Not one of the employees who gave evidence had received 
any kind of training, other than on-the-job training, at all. 
None of them had received a staff hand book. None of them 
had been spoken to about the "rights and wrongs" involved 
in their work. It is clear that all employees were aware that 
one does not consume company stock and that ordinary 
common sense dictates some of the rights and wrongs of a 
person's employment. However, that does not excuse an 
apparent failure by the respondent to make its policies and 
its intentions known to these employees. In this regard it is 
to be noted that there is evidence that, as a result of this 
incident, management has now caused some training to 
occur. However, it may be difficult for the respondent to 
fairly dismiss an employee for failing to live up to a standard 
when the respondent has not set that standard itself. All of 
this is not to say that employees employed as night fill 

13334—5 
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assistants are able to consume or otherwise improperly deal 
with company stock. What the above authorities illustrate 
is that, whilst the rule regarding employees not consuming 
stock is a most serious rule, the breaches of that rule with 
which the tribunals have had to deal have been trivial 
breaches (and see also Undercliffe Nursing Home v. FMWU 
65 WAIG 385 at 387). Repeated breaches of such a rule 
might warrant a different approach as might other circum- 
stances. 

Finally, the evidence is that following the interview both 
employees were informed that a decision had been taken not 
to involve the police. This was seen by the respondent as 
being a concession to the then dismissed employees and is 
a perfectly proper decision for the respondent to take 
depending upon the circumstances. Yet the evidence is that 
a decision was subsequently made to involve the police after 
the dismissed employees had approached their union. The 
Commission has been unable to find any rational explana- 
tion why, after the decision had been taken not to involve 
the police, the decision should be reversed merely because 
the employees approached their union. It would be natural 
to assume that an employee who is a member of a union 
would approach that union if that employee was dismissed. 
If the dismissals were justifiable and the decisions to dismiss 
validly taken then that would be so whether the police were 
subsequently notified or not. Proceedings initiated before an 
industrial tribunal to secure re-instatement following a 
dismissal for an act constituting misconduct are quite 
separate from civil or criminal proceedings initiated for that 
same act and involve different considerations (TUssler v. 
Mayne Nickless (1985) 65 WAIG 1469). However the only 
evidence before the Commission is that it was indeed the 
fact that the employees went to the union that caused 
management to approach the police and lay a complaint 
against both employees. The Commission would be con- 
cerned if the subsequent involvement of the police was 
either an attempt to bolster the respondent's position given 
the involvement of the union or was an act of retribution on 
the part of the respondent. However, the Commission does 
not take the matter further given the lack of submissions 
made by the applicant on this point. 

Minutes of proposed order now issue. 
Appearances: Mr W. Johnston on behalf of the applicant. 
Mr D. Jones on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Action Food Bams (W.A.) Pty Ltd. 

No. CR 294 of 1993. 
COMMISSIONER A.R. BEECH. 

21 September 1993. 
Order. 

HAVING heard Mr W. Johnston on behalf of the Applicant 
and Mr D. Jones on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby— 

A: Declares that Mrs Margaret Thomley was unfairly 
dismissed by the respondent on the 14th June 
1993. 

B: Orders— 
(1) That upon presenting herself for employment 

within 14 days of the date hereof the 
respondent shall offer Mrs Margaret 
Thomley a contract of employment as a night 
fill captain on the same terms and conditions 
as she had been employed on the 14th June 
1993. 

(2) That the respondent shall pay to Mrs Marga- 
ret Thomley the wages and other entitle- 
ments which would have been earned by her 
between the date of her dismissal and the date 
of her re-employment in accordance with this 
order as if she had worked the roster that she 
ordinarily would have worked between those 
dates had she not been dismissed. 

(3) Liberty to apply is reserved to the parties in 
the event that they are unable to agree on the 
sum to be paid in accordance with order B(2) 
hereof. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

UNIONS— 
Application for Alteration 

of Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
S.62 

In the matter of an application by The Operative Painters' 
and Decorators' Union of Australia, West Australian 

Branch, Union of Workers for alteration of registered rules. 
No. 945 of 1993. 

PETER LAURENCE WISHART 
DEPUTY REGISTRAR. 

6 August 1993. 
Decision. 

I have examined this application, and consulted with the 
President. I am satisfied that the requirements of the 
Industrial Relations Act and regulations have been met. 
Accordingly, I have registered an alteration to Rule 
2—Registered Office of the registered rales of the applicant 
organisation from today's date. 

PL. WISHART, 
Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

S.62 
In the matter of an application by The Operative Painters' 

and Decorators' Union of Australia, West Australian 
Branch, Union of Workers for alteration of registered rales. 

No. 946 of 1993. 
PETER LAURENCE WISHART 

DEPUTY REGISTRAR. 
6 August 1993. 

Decision. 
I have examined this application, and consulted with the 
President. I am satisfied that the requirements of the 
Industrial Relations Act and regulations have been met. 
Accordingly, I have registered an alteration to Rule 
6—Entrance Fee of the registered rales of the applicant 
organisation from today's date. 

PL. WISHART, 
Deputy Registrar. 



CORRECTIONS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch 

and 

The Building Management Authority. 

No. CR 100 of 1993. 

COMMISSIONER G.L. FIELDING. 

23 September 1993. 
Correcting Order. 

WHEREAS an error occurred in Order No. CR 100 of 1993 
issued on 18 June 1993 originally published in respect of this 
matter, the following correction is made— 

Delete the Master Builders' Association of Western 
Australia (Union of Employers) as the named Respon- 
dent and insert in lieu thereof— 

The Building Management Authority 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
Editor's Note: Order No. CR 100 of 1993 published (73 

WAIG 1876). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Red Cross Society (Western Australian Division) 

and 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers). 

No. 918 of 1993. 

Hospital Salaried Officers (Red Cross Blood Transfusion 
Service) Award 1978 

No. R 17 of 1974. 

COMMISSIONER J.F. GREGOR. 

14 September 1993. 
Correction Order. 

WHEREAS an error occurred in Order No. 918 of 1993 
issued on the 17th of August 1993 (unreported), the 
Commission, pursuant to the powers contained in the 
Industrial Relations Act 1979, hereby orders:— 

That the title of the Award, incorrectly named in the 
Order as the "Hospital Salaried Officers (Spastic 
Welfare) Award 1978", be deleted and the correct title 
"Hospital Salaried Officers (Red Cross Blood Transfu- 
sion Service) Award 1978" be inserted in lieu thereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
Editor's Note: Order No. 918 of 1993 published (73 

WAIG 2457). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cerebral Palsy Association of WA Ltd 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers). 

No. 917 of 1993. 

Hospital Salaried Officers (Cerebral Palsy) Award, 1978 
No. R 37 of 1976. 

COMMISSIONER J.F. GREGOR. 

14 September 1993. 
Correction Order. 

WHEREAS an error occurred in Order No. 917 of 1993 
issued on the 17th of August 1993 (unreported), the 
Commission, pursuant to the powers contained in the 
Industrial Relations Act 1979, hereby orders:— 

That the title of the Award, incorrectly inserted in 
the headnote and the Order as "Hospital Salaried 
Officers (Spastic Welfare) Award, 1978 No. R 37 of 
1976", be deleted and the correct title "Hospital 
Salaried Officers (Cerebral Palsy) Award 1978 (No. R 
37 of 1976)" be inserted in lieu thereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
Editor's Note: Order No. 917 of 1993 published (73 

WAIG 2458). 

CORRECTION. 

WHEREAS a misprint occurred in the publication of Order 
No. 180 of 1983, published in the Western Australian 
Industrial Gazette Vol. 73, Part 2, sub-part 1, dated 28 July 
1993, at page 1841, the following order is republished 
hereunder. 

Dated this 24th day of September, 1993. 

J.G. CARRIGG, 
Registrar. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 180 of 1983. 

BETWEEN: 

TRANSPORT WORKERS' UNION OF AUSTRALIA 
INDUSTRIAL UNION OF WORKERS, WESTERN 

AUSTRALIAN BRANCH 
Applicant 

and 

EASTERN GOLDFIELDS TRANSPORT BOARD 
Respondent 

Order. 

HAVING heard Mr J J O'Connor on behalf of the Applicant 
and Mr D M Jones on behalf of the Respondent and Mr B 
P McCarthy intervening on behalf of the Confederation of 
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Western Australian Industry (Inc.), and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Arbitration Act 1979 
hereby orders— 

That the Transport Workers' (Eastern Goldfields 
Transport Board) Award No. 23 of 1976 be varied in 
accordance with the following schedule and that such 
variation shall have effect as from the beginning of the 
first pay period commencing on or after the date hereof. 

Dated at Perth this 9th day of June, 1983. 
By the Commission in Court Session 

(Sgd.) D. CORT, 
Senior Commissioner. 

Schedule. 
Delete Clause 34.—Wages and insert in lieu:— 

34.—Wages. 
1. ADULT OMNIBUS DRIVERS: 

$ 
First year of service 294.90 
Second year of service 298.80 
Third year of service 302.20 

2. Leading Hands shall be paid at the rate exceeding 
the highest rate of workers he supervises by an 
amount of $12.10 per week. 

73 W.A.I.G. 

PROCEDURAL DIRECTIONS 
AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Santha De Silva 
and 

Camwell Pty Ltd trading as Fast Eddy's Cafe, Perth. 
No. 1139 of 1993. 

COMMISSIONER C.B. PARKS. 
9 September 1993. 

Order. 
WHEREAS on 3 August 1993 the applicant filed in the 
Commission a Notice of Application seeking Further and 
Better Particulars in relation to application No. 1027 of 
1993; and 

Whereas the matter was heard in chambers on 10 August 
1993 and upon the respondent undertaking to provide the 
information sought by the applicant, application No. 1139 
of 1993 was adjourned. 

And whereas on 28 August 1993 a Notice of Discontinu- 
ance was filed in the Commission in relation to application 
No. 1027 of 1993. 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS. 

Commissioner. [L.S.] 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

Albany Woolstores Pty Ltd and Others. 
No. 1328 of 1992. 

Wool, Hide and Skin Store Employees' Award 
No. 8 of 1966. 

COMMISSIONER S.A. KENNEDY. 
30 March 1993. 

Correcting Order. 
WHEREAS the order which issued in Matter No. 1328 of 
1992 on the 16th day of February 1993 included an error; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That Clause 2A.—No Extra Claims be deleted from 
the Wool, Hide and Skin Store Employees' Award No. 
8 of 1966. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
Editor's Note: Order No. 1328 of 1992 published (73 

WAIG 798). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Yanchep Sun City 
and 

Gary John Price. 
No. 1141 of 1993. 

COMMISSIONER C.B. PARKS. 
9 September 1993. 

WHEREAS on 3 August 1993 the applicant filed in the 
Commission a Notice of Application seeking Further and 
Better Particulars in relation to application No. 1022 of 
1993; 

And whereas at a hearing on 9 September 1993, 
application No. 1022 of 1993 was discontinued by order of 
the Commission at the request of the applicant thereto. 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.l Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Ltd 

and 
Australian Workers Union, Western Australian Branch, 

Industrial Union of Workers 
No. 1259 of 1993. 

COMMISSIONER J.F. GREGOR. 
13 September 1993. 

Order. 
WHEREAS Western Mining Corporation Limited has 
lodged an application for Further and Better Particulars in 
application No. CR 159 of 1993; and 

Whereas the Commission heard the matter ex pane in 
Chambers on the 9th of September 1993; and 

Whereas the Commission is of the opinion that the 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers should, within three days of the date 
of this Order, provide to Western Mining Corporation Ltd 
the names, classification and place of work of those 
employees of Western Mining Corporation Ltd that the 
Orders sought by the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers would 
cover, together with a copy of the document which gives rise 
to the entitlement said to exist by the Australian Woricers 
Union, West Australian Branch, Industrial Union of Work- 
ers to payment for leisure days; and 

Whereas the Commission is of the opinion that in all other 
respects the application should be dismissed; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders:— 

1. That within three days of the date of this Order the 
Australian Workers Union, West Australian 
Branch, Industrial Union of Workers shall: 

(a) Supply to Western Mining Corporation Ltd 
a list of the names, classification and place 
of work of persons who would benefit from 
the Orders proposed in application No. CR 
159 of 1993. 

(b) Supply copies of the document which the 
Union claims establishes the entitlement to 
Leisure Days in the circumstances described 
in the Memorandum of Matters for Hearing 
and Determination in application No. CR 159 
of 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. 1260 of 1993. 

COMMISSIONER J.F. GREGOR. 
14 September 1993. 

Procedural Order. 
WHEREAS on the 8th of September 1993 the Solicitors for 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia, Western Australian 
Branch and Others (the Applicants) made application for 

Production of Documents in Matter No. CR 263 of 1993; 
and 

Whereas the grounds for the said application were that the 
Applicants and Robe River Iron Associates (the Respon- 
dent) are parties to a hearing in CR 263 of 1993 concerning 
the fairness of the dismissal of certain named employees, the 
documents subject of the application were said to be relevant 
to the hearing and may be of assistance to the Commission 
and that although some of the documents described are 
already in the possession of the Applicants pursuant to other 
orders, the Applicants may wish to use the said documents 
in the proceedings in CR 263 of 1993; and 

Whereas at the request of the Solicitors for the Respon- 
dent, the Solicitors for the Applicant gave further particulars 
of the grounds for which the claim for relief in CR 263 of 
1993 is made and those grounds are set out in a letter dated 
the 10th of September 1993, a copy of which is contained 
in File No. 1260 of 1993; and 

Whereas on the 14th of September 1993, the Commission 
heard Mr R. Farrell, of Counsel, on behalf of the Applicants 
and Mr P. De Zwart, of Counsel, on behalf of the 
Respondent; and 

Whereas at the conclusion of those proceedings, the 
Commission advised the parties, consistent with the views 
of the Commission expressed in The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia, Western Australian Branch and Others v. Robe 
River Iron Associates No. 206 of 1993 (1993) 73 WAIG 
844, that it would issue certain orders in this application; and 

Whereas the Commission, by reference to Schedule B of 
the application, then published to the parties the orders 
which would be made, namely order (1) with the exclusion 
of the name David Edwards, order (3) with the exclusion of 
subpart (b), order (4), (5), (6) and (7) except, in respect of 
order (7), the right to inspection would be restricted to 
information on those files prior to the 21st of December 
1992. Order (8) would not be granted as it was too wide and 
did not meet the criteria for the granting of such orders; 

Now therefore the Commission, pursuant to the powers 
conferred on it under Section 27(l)(o) of the Industrial 
Relations Act 1979, hereby orders:— 

(1) Any written instruction of any record of any oral 
instruction relating to: 

(a) the National Day of Action on the 30th of 
November 1992; or 

(b) interviews conducted with the following 
employees ("the named employees") in the 
period between the 26th of November 1992 
and the 9th of December 1992: 

Richard Hawthorne 
Colin Heath 
Charles Hendrikson 
Robert Lawler 
Gregory Lowe 
Richard Wielgomasz 

issued to foremen or other staff of the 
Respondent by Mr Kevin Johnstone. 

(2) Any documentation referred to or created by any 
member of the Respondent's staff, including 
foremen and stenographers, in the course of any 
interviews conducted with the named employees 
in the period between the 26th of November 1992 
and the 9th of December 1992, including, without 
limiting the generality of the foregoing, any 
meetings between foremen and the named em- 
ployees on Friday, the 27th of November 1992. 

(3) Any documentation referred to or created by any 
member of the Respondent's staff, including 
foremen and stenographers, in the course of any 
interviews conducted with the named employees 
in the period between the 10th of December 1992 
and the 21st of December 1992. 

(4) Any documentation setting out any of the terms 
and conditions upon which the named employees 
was employed prior to their dismissal. 
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(5) Any documentation setting out the accrued entitle- 
ments of the named employees at the time they 
were dismissed. 

(6) Personnel files for each of the named employees 
but restricted to information prior to the 21st of 
December 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

JOINDER/CONCURRENCE OF 

PARTIES— 
Application for— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

BP Refinery (Kwinana) Pty Ltd. 
No. 879 of 1993. 

The B.P. Refinery (Kwinana) Construction, Mining and 
Energy Workers Union Award 1980 

No. A 2 of 1981. 
COMMISSIONER J.F. GREGOR. 

7 September 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr T. Brown on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That The B.P. Refinery (Kwinana) Construction, 
Mining and Energy Workers Union Award 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 6th 
day of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title "Respon- 

dent" and insert in lieu thereof the following: 
Schedule A—Parties to the Award. 

2. Respondent:—Delete the heading "Respondent" and 
any respondent named thereunder and insert in lieu thereof 
the following: 

Schedule A.—Parties to the Award. 
Union Party to the Award 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch. 

Employer Party to the Award 
BP Refinery (Kwinana) Pty Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 

Western Mining Corporation and Others. 
No. 878 of 1993. 

Building Trades (Goldmining Industry) Award 
No. 29 and 32 of 1965 and 4 of 1966. 

COMMISSIONER J.F. GREGOR. 
7 September 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicants 
and Mr L. Pilgrim on behalf of Western Mining Corporation 
Ltd and Mr C. Mitchell on behalf of Kalgoorlie Consoli- 
dated Gold Mines Pty Ltd and Gold Mines of Kalgoorlie 
(Aust) Ltd, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Building Trades (Goldmining Industry) 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 6th day of July 1993. 

(Sgd.) J.F. GREGOR, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the titles "Schedule 

of Applicants" and "Schedule of Respondents" and insert 
in lieu thereof the following: 

Schedule A.—Applicants 
Schedule B.—Respondents 
Schedule C.—Parties to the Award 

2. Schedule of Applicants: Delete the title of this schedule 
and insert in lieu thereof the following: 

Schedule A.—Applicants. 
3. Schedule of Respondents: 

A. Delete the title of this schedule and insert in lieu 
thereof the following: 

Schedule B.—Respondents. 
B. Immediately after this schedule insert the follow- 

ing new schedule: 
Schedule C.—Parties to the Award. 

Union Parties to the Award 
The Construction, Mining, Energy, Timber- 

yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of 
Workers 

Employer Parties to the Award 
Western Mining Corporation Limited; 
Central Norseman Gold Corporation N/L 
Hill 50 Gold Mine N/L 
Kalgoorlie Consolidated Gold Mines Pty Ltd 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

B.P.D. Brookes & Others. 
No. 418 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
Chamber of Commerce and Industry of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks (Racing Industry—Betting) Award 
1978 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the title Schedule 

of Respondents the following new title— 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to 
this Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Dresser Australia Pty Ltd. 
No. 693 of 1993. 

Dresser Minerals—A.W.U. Barites Mining and Process 
Award 1979 

No. R 33 of 1979. 
COMMISSIONER J.F. GREGOR. 

7 September 1993. 
Order. 

HAVING heard Mr T. Kucera on behalf of the Applicant 
and Mr C. Mitchell on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Dresser Minerals—A.W.U. Barites Mining 
and Process Award 1979 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 6th day of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the num- 

ber and title "33. Liberty to Apply" insert the following: 
Schedule A—Parties to the Award 

2. Clause 33.—Liberty to Apply: Immediately after this 
clause insert the following: 

Schedule A.—Parties to the Award. 
Union Party to the Award 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

Employer Party to the Award 
M-I Australia Pty Ltd—Port Hedland Section. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Gold Mines of Kalgoorlie (Aust) Ltd. 
No. 871 of 1993. 

Engine Drivers' (Gold Mining) Consolidated Award, 1979 
No. 37 of 1947. 

COMMISSIONER J.F. GREGOR. 
7 September 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr C. Mitchell on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Engine Drivers' (Gold Mining) Consoli- 
dated Award, 1979 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 6th day of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Immediately after the title 

"Schedule 5—Respondents" insert the following: 
Schedule 6—Parties to the Award 

2. Schedule 5.—Respondents: Immediately after this 
schedule insert the following new schedule: 

Schedule 6.—Parties to the Award. 
Union Party to the Award 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch. 

Employer Party to the Award 
Kalgoorlie Consolidated Gold Mines Pty Ltd. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining. Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Western Mining Corporation. 
No. 877 of 1993. 

Engine Drivers' (Nickel Mining) Award 1968 
No. 37 of 1968. 

COMMISSIONER J.F. GREGOR. 
7 September 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch and Mr L. 
Pilgrim on behalf of Western Mining Corporation Ltd, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Engine Drivers' (Nickel Mining) Award 
1968 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 6th day of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the title 

"Schedule 2—Location Allowances" insert in the follow- 
ing: 

Schedule 3—Parties to the Award 
2. Respondent: Delete the title of this page and also the 

words "Western Mining Corporation Ltd" and insert in lieu 
thereof the following: 

Schedule 3—Parties to the Award. 
Union Party to the Award 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch 

Employer Party to the Award 
Western Mining Corporation Limited 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Engine Drivers' Minerals Production (Salt) 
Industry Award, 1970 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 6th day of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete the title "Schedule of 

Respondents" and insert in lieu the following: 

Schedule A.—Union Party to the Award. 

2. Schedule of Respondents: Delete this schedule and 
insert in lieu thereof the following: 

Schedule A.—Union Party to the Award. 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 

Shark Bay Salt Joint Venture. 

No. 870 of 1993. 

Engine Drivers' Minerals Production (Salt) Industry Award, 
1970 

No. 43 of 1968. 

COMMISSIONER J.F. GREGOR. 

28 September 1993. 
Correction Order. 

WHEREAS an error occurred in the schedule to Order No. 
870 of 1993 issued on the 7th day of September 1993 
(unreported), the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby orders 
that the error be corrected in accordance with the following 
schedule. 

(Sgd.) J.F. GREGOR, 
[L.S.I Commissioner. 

Shark Bay Salt Joint Venture. 
No. 870 of 1993. 

Engine Drivers' Minerals Production (Salt) Industry Award, 
1970 

No. 43 of 1968. 
COMMISSIONER J.F. GREGOR. 

7 September 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr C. Mitchell on behalf of the Respondent, and by consent. 

Schedule. 

1. Clause 2.—Arrangement: Immediately after the num- 
ber and title "27. Supplementary Payments" insert the 
following: 

Schedule A.—Union Party to the Award. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

David Blair and Others. 
No. 690 of 1993. 

Farm Employees' Award, 1985 
No. A 19 of 1984. 

COMMISSIONER J.F. GREGOR. 
7 September 1993. 

Order. 
HAVING heard Mr S. Booth on behalf of the Applicant and 
Mr J.S.H. Flanigan on behalf of Murray Field, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Farm Employees' Award, 1985 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 8th day 
of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title "Schedule of 

Respondents" and insert in lieu thereof the following: 
Schedule A.—Respondents 
Schedule B.—Parties to the Award 

2. Schedule of Respondents: 
A. Delete the title of this clause and insert in lieu 

thereof the following: 
Schedule A.—Respondents. 

B. Immediately following this schedule insert the 
following new schedule: 

Schedule B.—Parties to the Award. 
Union Party to the Award 

The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

M.C. Armstrong and Others. 
No. 688 of 1993. 

The Fruit Growing and Fruit Packing Industry Award 
No. R 17 of 1979. 

COMMISSIONER J.F. GREGOR. 
7 September 1993. 

Order. 
HAVING heard Ms S. Ellery on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That The Fruit Growing and Fruit Packing Industry 
Award be varied in accordance with the following 

Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 8th day of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following the 

title "Schedule A—^Respondents" insert in the following 
new title: 

Schedule B—Parties to the Award 
2. Schedule A: 

A. Delete the title of this schedule and insert in lieu 
thereof the following: 

Schedule A—Respondents. 
B. Immediately following this schedule insert the 

following new schedule: 
Schedule B—Parties to the Award. 

Union Party to the Award 
The Australian Workers' Union, West Austra- 

lian Branch, Industrial Union of Workers 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Kalgoorlie Mining Associates and Others. 
No. 697 of 1993. 

Gold Mining Consolidated Award, 1980 
No. 21 of 1967. 

COMMISSIONER J.F. GREGOR. 
7 September 1993. 

Order. 
HAVING heard Mr T. Kucera on behalf of the Applicant 
and Mr L. Pilgrim on behalf of Western Mining Corporation 
Ltd and Mr C. Mitchell on behalf of Kalgoorlie Consoli- 
dated Gold Mines Pty Ltd, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Gold Mining Consolidated Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 6th 
day of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title "Schedule 

Five—Respondents" and insert in lieu thereof the follow- 
ing: 

Schedule Five—Parties to the Award 
2. Schedule of Respondents: Delete this schedule and 

insert in lieu thereof the following: 
Schedule Five—Parties to the Award. 

Union Party to the Award 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
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Employer Parties to the Award 

Western Mining Corporation Limited 

Central Norseman Gold Corporation N/L 

Hill 50 Gold Mine N/L 

Kalgoorlic Consolidated Gold Mines Pty Ltd 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 

Albany Bowling Club and Others. 

No. 692 of 1993. 

Golf Link and Bowling Green Workers' Award, 1966 
No. 16 of 1967. 

COMMISSIONER J.F. GREGOR. 

7 September 1993. 
Order. 

HAVING heard Mr S. Booth on behalf of the Applicant and 
Ms C. Brown on behalf of North Beach Bowling Club, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Golf Link and Bowling Green Workers' 
Award, 1966 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 8th day of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Immediately after the title 

"Schedule "A"—Respondents" insert the following: 

Schedule "B"—Parties to the Award 

2. Schedule "A"—Respondents: Immediately after this 
schedule insert the following new schedule: 

Schedule. "B"—Parties to the Award. 

Union Party to the Award 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

73 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 

and 

St. John of God Hospital and Others. 

No. 912 of 1993. 

Health Care Industry (Private) Superannuation Award 1987 
No. A 8 of 1988. 

COMMISSIONER J.F. GREGOR. 

7 September 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch; Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch); The Federated Miscellaneous 
Workers' Union of Australia, W.A. Branch and the Metals 
and Engineering Workers Union—Western Australian 
Branch and Mr R.J. Krygsman on behalf of The Australian 
Nursing Federation, Industrial Union of Workers, Perth and 
Mr M.A. O'Connor on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Health Care Industry (Private) Superannua- 
tion Award 1987 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 6th day of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete the titles "Schedule 
'A' " and "Schedule 'B' " and insert in lieu thereof the 
following: 

Schedule A—Employer Parties to the Award 
Schedule B—Union Parties to the Award 

2. Clause 3.—Scope: Delete the text "Schedule A" and 
insert in lieu thereof "Schedule A—^Employer Parties to the 
Award". 

3. Schedule 'A': Delete the title of this schedule and insert 
in lieu thereof the following: 

Schedule A—Employer Parties to the Award. 

4. Schedule 'B': Delete the title of this schedule and insert 
in lieu thereof the following: 

Schedule B—Union Parties to the Award. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



r. i 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Adrian Nursery and Others. 

No. 695 of 1993. 

The Horticultural (Nursery) Industry 
Award, No. 30 of 1980 

COMMISSIONER J.F. GREGOR. 
7 September 1993. 

Order. 
HAVING heard Mr S. Booth on behalf of the Applicant and 
Ms C. Brown on behalf of Gladalan Nursery Pty Ltd, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That The Horticultural (Nursery) Industry Award, 
No. 30 of 1980 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 8th day of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title "Schedule of 

Respondents" and insert in lieu thereof the following: 
Schedule A.—Respondents 
Schedule B.—Parties to the Award 

2. Schedule of Respondents: 
A. Delete the title of this clause and insert in lieu 

thereof the following: 
Schedule A.—Respondents. 

B. Immediately following this schedule insert the 
following new schedule: 

Schedule B.—Parties to the Award. 
Union Party to the Award 

The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Alan Greenshaw & Co, and Others. 

No. 696 of 1993. 

Landscape Gardening Industry Award 
No. R 18 of 1978. 

COMMISSIONER J.F. GREGOR. 
7 September 1993. 

Order. 
HAVING heard Mr S. Booth on behalf of the Applicant and 
Ms C. Brown on behalf of Nucha Pty Ltd trading as Urban 

Landscaping, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Landscape Gardening Industry Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 8th 
day of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title "Schedule of 

Respondents" and insert in lieu thereof the following: 
Schedule A.—^Respondents 
Schedule B.—Parties to the Award 

2. Schedule of Respondents: 
A. Delete the title of this clause and insert in lieu 

thereof the following: 
Schedule A.—Respondents. 

B. Immediately following this schedule insert the 
following new schedule: 

Schedule B.—Parties to the Award. 
Union Party to the Award 

The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Ampol Petroleum Ltd and Others. 
No. 691 of 1993. 

Motor Vehicle (Service Station, Sales Establishments, Rust 
Prevention and Paint Protection) Industry Award 

No. 29 of 1980. 
COMMISSIONER J.F. GREGOR. 

7 September 1993. 
Order. 

HAVING heard Ms S. Ellery on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents, and by consent, 
the Commission, pursuant to the pov/ers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Motor Vehicle (Service Station, Sales 
Establishments, Rust Prevention and Paint Protection) 
Industry Award No. 29 of 1980 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 8th day of July 
1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title "Schedule of 

Respondents" and insert in lieu thereof the following: 
Schedule A.—Respondents 
Schedule B.—Parties to the Award 
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2. Schedule of Respondents: 
A. Delete the title of this clause and insert in lieu 

thereof the following: 
Schedule A.—Respondents. 

B. Immediately following this schedule insert the 
following new schedule: 

Schedule B.—Parties to the Award. 
Union Party to the Award 

The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Western Mining Corporation Limited. 

No. 698 of 1993. 

Nickel Mining and Processing Award, 1975 
No. 18 of 1975. 

COMMISSIONER I.E. GREGOR. 
7 September 1993. 

Order. 
HAVING heard Mr T. Kucera on behalf of the Applicant 
and Mr L. Pilgrim on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Nickel Mining and Processing Award, 1975 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 6th day of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

73 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Western Mining Corporation Limited 

No. 699 of 1993. 
Nickel Refining Award, 1971 

No. 6 of 1971. 
COMMISSIONER J.F. GREGOR. 

7 September 1993. 
Order. 

HAVING heard Mr T. Kucera on behalf of the Applicant 
and Mr L. Pilgrim on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Nickel Refining Award, 1971 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 6th day of 
July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following the 

number and title "33. Definitions" insert the following: 

Schedule A.—Parties to the Award 
2. Respondent: Delete the title of this page and also the 

words "Western Mining Corporation Ltd" and insert in lieu 
thereof the following: 

Schedule A.—Parties to the Award. 
Union Party to the Award 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 
Employer Party to the Award 

Western Mining Corporation Limited 

Schedule. 
1. Clause 2.—Arrangement: Delete the title "Schedule of 

Respondents" and insert in lieu thereof the following: 
Schedule 6.—Parties to the Award 

2. Schedule of Respondents: Delete this schedule and 
insert in lieu thereof the following: 

Schedule 6.—Parties to the Award. 
Union Party to the Award 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

Employer Party to the Award 
Western Mining Corporation Limited 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Western Mining Corporation Limited. 
No. 700 of 1993. 

Nickel Smelting (Western Mining Corporation Limited) 
Award, 1972 

No. 18 of 1972. 
COMMISSIONER J.F. GREGOR. 

7 September 1993. 
Order. 

HAVING heard Mr T. Kucera on behalf of the Applicant 
and Mr L. Pilgrim on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Nickel Smelting (Western Mining Corpora- 
tion Limited) Award, 1972 be varied in accordance 



with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 6th day of July 
1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

B. Immediately following this schedule insert the 
following new schedule: 

Schedule B.—Parties to the Award. 
Union Party to the Award 

The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers 

Schedule. 
1. Clause 2.—^Arrangement: Immediately following the 

title "Schedule 1—Wages" insert the following: 
Schedule 2—Parties to the Av/ard 

2. Respondent: Delete the title of this page and also the 
words "Western Mining Corporation Ltd" and insert in lieu 
thereof the following: 

Schedule 2—Parties to the Award. 
Union Party to the Award 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

Employer Party to the Award 
Western Mining Corporation Limited 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Allpest (Aust) Pty Ltd and Others. 
No. 687 of 1993. 

Pest Control Industry Award 1982 
No. A 9 of 1982. 

COMMISSIONER J.F. GREGOR. 
7 September 1993. 

Order. 
HAVING heard Ms S. Ellery on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Pest Control Industry Award 1982 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after die 8 th day 
of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title "Schedule of 

Respondents" and insert in lieu thereof the following: 
Schedule A.—Respondents 
Schedule B.—Parties to the Award 

2. Schedule of Respondents: 
A. Delete the title of this clause and insert in lieu 

thereof the following: 
Schedule A.—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
The Hon. Minister for Agriculture and Others. 

No. 694 of 1993. 

State Research Stations, Agricultural Schools and College 
Workers Award 1971 

No. 23 of 1971. 
COMMISSIONER J.F. GREGOR. 

7 September 1993. 
Order. 

HAVING heard Mr S. Booth on behalf of the Applicant and 
there being no appearance on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the State Research Stations, Agricultural 
Schools and College Workers Award 1971 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 8th day 
of July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the num- 

ber and title "42. Structural Efficiency" insert the follow- 
ing: 

Schedule A.—Respondents 
Schedule B.—Parties to the Award 

2. Schedule of Applicants: 
A. Delete the title of this schedule and insert in lieu 

thereof the following: 
Schedule A.—Respondents. 

B. Immediately following this schedule insert the 
following new schedule: 

Schedule B.—Parties to the Award. 
Union Party to the Award 

The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Valencia Wineyards Pty Ltd and Others. 
No. 689 of 1993. 

Wineries Award 1969 
No. 31 of 1969. 

COMMISSIONER J.F. GREGOR. 
7 September 1993. 

Order. 
HAVING heard Ms S. Ellery on behalf of the Applicant and 
there being no appearance behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Wineries Award 1969 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 8th day of 
July 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title "Schedule of 

Respondents" and insert in lieu thereof the following: 
Schedule A.—Parties to the Award 

2. Clause 28.—Training: Immediately following this 
clause insert the following new schedule: 

Schedule A.—Parties to the Award. 
Union Party to the Award 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

NOTICES— 

Cancellation of Awards/ 

Agreements/Respondents— 

Under Section 47— 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following parties to the Independent 
Schools' Teachers' Award 1976 No. R27 of 1976 and the 
Independent Schools Administrative and Technical Offi- 
cers' Award 1993 No. A15 of 1991, namely:— 

Community School 
160 High Street 
FREMANTLE WA 6160 

on the grounds that the Respondent is no longer carrying on 
a business in the industry to which the Awards apply. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated 27 September 1993 
J.G. CARRIGG, 

Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following parties to the Licensed 
Establishments (Retail and Wholesale) Award 1979 No. 
R23 of 1977, namely:— 

Distillers Agency Ltd. 
Penfolds Wines Ltd. 
Seppelt & Sons Ltd., B. 
Smith & Son Ltd., S. 
Tate & Son Ltd., A. 

on the grounds that they are no longer carrying on a business 
to which the Award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated 24 September 1993. 
J.G. CARRIGG, 

Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following parties to The Shop and 
Warehouse (Wholesale and Retail Establishments) State 
Award 1977 No. R32 of 1976, namely:— 

Ace Theatres Pty Ltd 
A.C.I. Fibre Packages Co 
A.C.P. Polychrome Ltd 
Acme Canvas Works 
Alexpro Pty Ltd 
Alma Engineering 
Alsco Linen Service Pty Ltd 
Amalgamated Wireless (A'Asia) Ltd 
Anax Pty Ltd 
Andrew Bros Pty Ltd 
Angus and Coote Acoustics 
A.N.I. Perkins Div 
Arnold and Co. R.E. 
Atkins Carlyle Ltd 
Australasian Film Hire Pty Ltd 
3M Australia Pty Ltd 
Australian Abrasives Pty Ltd 
Australian Fur and General Distributors 
Australian Glass Manufacturers Co 
Australian Meadows Air Cargo Pty Ltd 
Avion Mackie Pty Ltd 
C.H. Bailey and Son 
Bakers Bun Hot Bread Kitchen 
Barkers (Victoria) Pty Ltd 
Baroid (Aust) Pty Ltd 
Bays Transport Service Ltd 
Basnett Garland Pty Ltd 
Bearing Service Pty Ltd 
Beecham Aust. Pty Ltd 
Bergers Paints WA Pty Ltd 
Henry Berry and Co, (Australia) Ltd 
Blue Cross Products Pty Ltd 
Bonds-Wear Pty Ltd 
Borg Wamer (Australia) Ltd 
Bradford Insulation (WA) Ltd 
H.L. Brisbane & Wunderlich Ltd 
H.L. Brisbane & Wunderlich 
Bristile Ltd 
Bri Tone Amusements 
Brown & Dureau Ltd 
Robert Bryce & Co. Ltd. 
Bullion Sales International 



Burridge & Warren Pty Ltd 
Cabussco 
Campers Pride Pty Ltd 
Canberra Tfelevision Services Pty Ltd 
Carba Aust. Ltd 
Carbarns Mulberry & McLean Pty Ltd 
Cement Aid (WA) Pty Ltd 
Cockbum Cement Ltd 
Commercial Cleaning Suppplies 
Concraft Sales Pty Ltd 
Continuous Music Systems & Acoustics 
Copmark Pty Ltd 
Cottees General Foods Ltd 
Cotton Traders of Australia Pty Ltd 
Coventry Motor Replacements Pty Ltd 
T.W. Crommelin & Co Pty Ltd 
W.M. Crosby (Merchandise) Pty Ltd 
Dalgety Australia Ltd 
Dasco Farm Supplies Pty Ltd 
Dataset Aust. Pty Ltd 
David Jones (WA) Ltd 
N. DeWolf & Associates 
Diamond & Boart Pty Ltd 
Direct Distributors Ltd 
Edward Business Machines Pty Ltd 
Electrolux Pty Ltd 
Elder Smith Goldsbrough Mort Ltd 
EmaU Ltd 
E.M.I. (Aust) Ltd 
Evans Deakin Industries Ltd, Engineer Group WA 
Expandite-Rawplug (Aust) Pty Ltd 
Farmer Jones Meat Mart 
Filter Supplies (WA) 
Finlays Nuts 
L. Flatman & Co 
Flower Davies-Wemco Pty Ltd 
Foggitt Jones Pty Ltd 
Ford Motor Co. (Aust) Ltd 
D. & J. Fowler (Aust) Ltd 
Fremantle Providoring Co. Pty Ltd 
Fresh Fruit Company Pty Ltd 
Roy Galvin & Co 
General Accessories Bicycle Div. 
General Electric-Kirby Appliances Ltd 
Globe Meat Packers Pty Ltd 
Golin & Co, Pty Ltd 
A.C. Haig & Co 
Hanimex Pty Ltd 
Hardboards Aust. Ltd 
Hayman & Sons Pty Ltd 
Hoffman Vacuum Systems 
Hoover Aust. Pty Ltd 
Hugall & Hoile Pty Ltd 
I.B.M. Aust, Ltd 
Ilford (Aust) Pty Ltd 
Ingot Metals WA 
International Optical Corporation Ltd 
Jackson's Drawing Supplies Pty Ltd 
Henry Jones Ltd 
Jute Manufacturers WA Pty Ltd 
Keen Klean Carpet Service 
Kelly & Rodoreda Pty Ltd 
Kenwood Peerless Pty Ltd 
Kiwi Aust., Ltd 
Knox Schlapp Pty Ltd 
Kodak (A/Asia) Pty Ltd 
Kolotex Hosiery Pty Ltd 
Kraft Foods Ltd 
Kriesler A/Asia Pty Ltd 
Lightbum Products Ltd 
Lockyer Simpson Pty Ltd 
Lynas Motors Pty Ltd 
Mallabones Pty Ltd 
Malleys Consumer Services Pty Ltd 
J.R. Manton & Co Pty Ltd 
Marrickville Holdings Ltd 
Marshall Flower Pty Ltd 
Massey Ferguson (Aust) Ltd 
Mauri Bros. & Thomspson (WA) Pty Ltd 

Meecham Bros. & Son 
Midland Parcel Express Pty Ltd 
Millars (WA) Pty Ltd 
Mine Safety Appliances (Aust) Pty Ltd 
Minnesota Mining Manuf. (Aust) Pty Ltd 
Minster Carpets Pty Ltd 
Monarch Marking Systems (Aust) Pty Ltd 
W. Murray & Co 
McCullochs Hire & Sales 
Mcllwraiths-Stirling Brass Pty Ltd 
McPhersons Ltd 
Nabisco Pty Ltd 
National fisheries (1957) Pty Ltd 
The Nestles Co. (Aust) Ltd 
Nevarda Shirt Co. Pty Ltd 
Noyes Bros. Pty Ltd 
Olympic General Products (WA) Pty Ltd 
Olympic Tyre & Rubber Co Pty Ltd 
Osbome Metal Industries Pty Ltd 
Pak Pacific Corp. Pty Ltd 
Paterson, Reid & Bruce Ltd 
Perrott Vance & Sons 
Perth United Friendly Society Chemists 
Pine Valley Flowers Pty Ltd 
Plywood & Marine Sales Pty Ltd 
Prima Ballet Shoppe 
L.H. Quartermaine & Co 
Ramsay Surgical Ltd 
Rank Industries Australia Pty Ltd 
Rank Xerox Aust Pty Ltd 
Ready Lime Putty Pty Ltd 
Reliance MacBean Pty Ltd 
Rexona Pty Ltd 
A.J. Rigg & Sons Pty Ltd 
Roneo Vickers Pty Ltd 
Rudders Ltd 
Tony Sadler Pty Ltd 
Sandovers McLeans Ltd 
John Sands Pty Ltd 
Sanitarium Health Food Co 
Sara & Cook Pty Ltd 
Sauna-Hutts Enterprises 
Seecom Electronic Components 
Selbys Scientific Ltd 
Selleys Chemical Co 
Sew Knit Enterprises 
Simplex International Time Equipment Pty Ltd 
Simpson Pope Pty Ltd 
Simsmetal Pty Ltd 
Singer Sewing Machine Co 
Singer (Aust) Ltd 
Sirs for Men Pty Ltd 
Smith Copeland (WA) Pty Ltd 
Smyth & Hickman 
Snow Elliott & Co 
Stirling Gas Services Pty Ltd 
Stott & Hoare Pty Ltd 
Jack Sue Esq 
Sunshine General Industries 
E. Symonds Esq 
Taylor's Coins (WA) 
Tip Top Smallgoods & Bacon Kitchen 
Toledo-Berkel Pty Ltd 
United Motors 
Universal Glass Co Ltd 
Universal Library 
Vessey Chemicals Pty Ltd 
Victor Engineering Pty Ltd 
WA Plaster Mills 
Warrick Howard Pty Ltd 
Watson Victor Ltd 
H.H. Webb & Co 
Wessberg Martin Engineering Co 
West End Bootmakers 
Western Refrigeration Pty Ltd 
Westralian Fanners Co-op Ltd 
Westralian Soaps Pty Ltd 
Whippy (Pth) Pty Ltd 
E.S. Wigg & Son Pty Ltd 
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Wigmores Ltd 
Wigmores Machinery Pty Ltd 
William Adams Engineering Ltd 
Wilson Morgan & Associates 
Wormald Electronics 
Wrights Ltd 

on the grounds that they are no longer carrying on a business 
in an industry to which the award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated 23 September 1993. 
J.G. CARRIGG, 

Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following parties to the Wool, Hide 
and Skin Store Employees' Award (No. 8 of 1966), 
namely:— 

Colyer Wilcox 
Dalgety and New Zealand Loan Ltd 
Elder Smith Goldsborough Mort Limited 
I. Goldsvaig & Company Proprietary Limited 
Joyce and Watkins 
Wenz and Company 
Robert Jowitt and Sons Limited 
R.D. Tbrpin & K.N. Harley t/a Tbrpin and Associates 

Exporters 
West Australian Woolgrowers Voluntary Co-Operative 

Limited 
Wooldumpers Western Australia Proprietary Limited 
Woolsorters Proprietary Limited 

on the grounds that they are no longer carrying on a business 
in an industry to which the award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated 23 September 1993. 
J.G. CARRIGG, 

Registrar. 

AWARDS/AGREEMENTS— 

Consolidation by Registrar— 

CLERKS' (WHOLESALE & RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 16th day of September, 1993. 
J. CARRIGG, 

Registrar. 

Clerks' (Wholesale & Retail Establishments) Award 
No. 38 of 1947. 

Award No. 38 of 1947. 

This award shall be known as the Clerks' (Wholesale & 
Retail Establishments) Award No. 38 of 1947 as amended 
and consolidated. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. No Extra Claims 
3. Area 
4. Scope 
5. Term 
6. Definitions 
7. Hours of Duty 
8. Overtime 
9. Meal Allowance 

10. Holidays 
11. Rates of Pay 

11 A. Classification Structure—Skill Descriptors 
12. Annual Leave 
13. Sick Leave 
14. Contract of Service 
15. Reference 
16. Record 
17. Deleted 
18. Travelling Time 
19. Mixed Functions 
20. Aged and Infirm Workers 
21. Proportion of Juniors 
22. Certificate of Age 
23. General 
24. Right of Entry 
25. Compassionate Leave 
26. Deleted 
27. Long Service Leave 
28. Location Allowance 
29. Deleted 
30. Maternity Leave 
31. Shift Work 
32. Uniforms 
33. Traineeships 
34. Superannuation 
35. Special Conditions 
36. Award Modernisation (Enterprise Agreements) 

Schedule—Named Union Party 
Schedule of Respondents 

2A.—No Extra Claims. 
It is a term of this award (arising from the decision of the 

Commission in Court Session in Application No. 704 of 
1991) that the Union will not pursue prior to 15th November 
1991 any extra claim, award or overaward, except where 
consistent with the State Wage Principles. 

3.—Area. 
The award shall operate within the State of Western 

Australia excepting that portion of the State within the 20th 
and 26th parallels of latitude and the 125th and 129th 
meridian of longitude. 

4.—Scope. 
This award shall apply to all workers employed as clerks 

(including telephone attendants and messengers where such 
workers do clerical work) in wholesale and retail establish- 
ments as carried on by the respondents engaged in the 
industries shown in column 1 of the schedule annexed 
hereto. 

This award shall not apply to any State trading concern. 

5.—Iferm. 
The term of this Award shall be for a period of three years 

commencing as from the beginning of the first pay period 
after the date hereof. (This award was delivered on the 3rd 
day of June, 1948.) 



6.—Definitions. 
For the purpose of this Award— 

(1) "Adult" shall mean a worker twenty-one years of 
age and over, or a worker who is in receipt of the 
prescribed adult rate of pay. 

(2) "Double time" for the purpose of this Award 
means twice the prescribed rate of wage. 

(3) "Wholesale establishment" shall mean any ware- 
house or place where goods are exclusively or 
principally sold for resale and/or where goods are 
sold for consumption and/or use in other busi- 
nesses. 

(4) ' 'Retail Establishment'' shall mean any establish- 
ment where retail mercantile business is exclu- 
sively or principally carried on. 

7.—Hours of Duty. 
(1) (a) Wholesale (except as provided in subclause (2) of 

this clause) and retail establishments: 
(i) The hours usually worked in each establishment 

immediately prior to the first day of January one 
thousand nine hundred and eighty six, shall 
continue to be observed during the currency of this 
award. 

(ii) Subject to paragraph (b) of this subclause the 
ordinary hours of duty shall not exceed thirty eight 
hours per week and shall be worked at the option 
of the employer, in a five or five and a half day 
week, Monday to Saturday inclusive between the 
hours of 7.00 a.m. and 6.00 p.m. Provided where 
the ordinary hours are worked over five and a half 
days the ordinary hours on the half day shall 
conclude no later than 1.00 p.m. Provided further 
that in wholesale establishments where clerical 
employees work in direct association with other 
employees who ordinarily commence work earlier 
than 7.00 a.m. the spread of hours shall be 
between 6.30 a.m. and 6.00 p.m. Monday to 
Saturday inclusive. 

(iii) Subject to paragraph (b) of this subclause, not 
more than eight ordinary hours shall be worked on 
any day. 

(b) (i) Employees may work later than 6.00 p.m. as a 
consequence of late night trading and may work 
not more than eleven and one half ordinary hours 
and not later than 9.00 p.m. on the day of late night 
trading. 

(ii) In the district of the Shire of Mandurah the Union 
and an employer may agree to a different spread 
of ordinary hours in a retail store in order to allow 
thirty eight ordinary hours to be worked on the 
days Monday to Friday inclusive. 

(iii) In establishments where 19 days or less are 
worked in each 4 week cycle, up to 40 hours may 
be worked in any three weeks of such cycle. 

(iv) In establishments where not more than 4 hours are 
worked on one day of each 2 week cycle up to 40 
hours in any one week may be worked on one of 
those two weeks. 

(2) (a) Fruit and Produce Markets, Ice and Ice-cream 
establishments and Milk and Cream establishments: 

In fruit and produce markets, and ice or ice-cream 
establishments and milk and cream depots, or in the 
establishments of dealers in milk and/or cream, the 
maximum hours of duty to constitute a week's work 
shall, subject to paragraph (b), not exceed thirty eight 
hours to be worked in five or five and one half day 
week, Monday to Saturday inclusive, at the option of 
the employer, provided that in the case of fruit and 
produce markets the maximum daily spread of ten 
hours without overtime shall be allowed. 

(b) (i) In establishments where 19 days or less are 
worked in each four week cycle, of 28 days, up 
to 40 hours may be worked in any three weeks of 
such cycle. 

(ii) In establishments where not more than 4 hours are 
worked on one day of each two week cycle up to 
40 hours in any one week may be worked on one 
of those two weeks. 

(3) The lunch break of not less than 30 minutes and not 
more than one hour shall be taken at a time mutually agreed 
between the employer and the employee between the hours 
of 11.30 a.m. and 2.30 p.m. provided that the maximum 
period to be worked without a lunch break is five hours. 

(4) (a) Any work performed as part of the ordinary weekly 
hours of duty of a 5V2 day week employee up to 12.00 noon 
on the day on which the weekly half holiday is observed 
shall be paid at the rate of time and a half. 

(b) Any work performed as part of the ordinary weekly 
hours of duty up to 12 noon on a Saturday shall be paid for 
at the rate of time and a quarter but this paragraph shall not 
apply to a employee entitled to payment under paragraph (a) 
hereof on that Saturday. Ordinary hours worked between 12 
noon and 6.00 p.m. on Saturday shall be paid for at the rate 
of time and one half. 

(c) Notwithstanding the provisions of paragraphs (a) and 
(b) of this subclause all time worked on Saturday, Easter 
Eve, within ordinary hours shall be paid for at the rate of 
time and one half. 

(d) Late work: Any work performed as part of the ordinary 
weekly hours of duty after 6.00 p.m. in retail stores on the 
day of late trading shall be paid at the rate of time and a 
quarter. 

(5) In those establishments where immediately prior to 
the first day of January nineteen hundred and eighty six the 
ordinary hours of duty exceeded thirty eight in any one week 
the thirty eight hour week shall be implemented by one of 
the following methods: 

(a) In establishments employing on a regular basis 15 
or more employees per week an employee shall 
not, unless specific agreement exists to the 
contrary between an employer and an employee, 
be required to work ordinary hours on more than ■ 
19 days in each 4 week cycle. 

(b) In establishments employing on a regular basis 
more than 5 employees but less than 15 employees 
per week, unless specific agreement exists to the 
contrary between an employer and an employee, 
an employee may only be required to work: 

(i) not more than 19 days' work in each 4 week 
cycle; or 

(ii) not more than 4 hours' work on one day of 
each 2 week cycle; or 

(iii) not more than 6 hours' work on one day in 
each week. 

(c) In establishments employing on a regular basis 5 
or less employees: 

(i) by employees being required to work not 
more than 19 days in each 4 week cycle; or 

(ii) by employees being required to work not 
more than 4 hours on one day of each 2 week 
cycle; or 

(iii) by employees being required to work not 
more than 6 hours on one day of each week; 
or 

(iv) by employees being required to work less 
than 8 ordinary hours on each day. 

(d) In any case where agreement is reached between 
an employer and an employee pursuant to para- 
graph (a) and (b) of this subclause, the Union shall 
be notified in writing no later than 7 days prior to 
the implementation of such agreement 

(e) Any dispute concerning the method of implemen- 
tation shall be referred to the Commission for 
determination. 

(f) An employee shall not be required to work on a 
day or partial day when such a day is the rostered 
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day or partial day off for that employee, unless 
such employee elects to work on such day. Where 
an employee so elects, all time worked shall be 
paid for at double time, with a minimum payment 
of four hours at double time. 

(g) By agreement, employees may request an alter- 
nate day to the rostered day off within the current 
cycle for personal reasons. 

(h) Schedules of Rostered Days Off shall be published 
and displayed in a place accessible to staff one 
month in advance. 

(i) If a public holiday falls on a rostered day off due 
to an employee under placita (i) or (ii) of 
paragraph (b) of this subclause, such employee 
shall be compensated in one of the following 
methods by agreement between the employer and 
the employee: 

(i) payment of an additional day's wages, or 
(ii) another day shall be allowed with pay within 

twenty eight days, or 
(iii) an additional day shall be added to the annual 

leave entitlement. 
(6) (a) Paragraphs (b) and (c) of this clause apply to all 

those establishments where immediately prior to the first 
day of January 1986 the ordinary hours of duty exceeded 38. 
In the case of establishments where immediately prior to the 
first day of January 1986 the ordinary hours of duty were 
38 hours or less subclauses (b) and (c) of this clause may 
only be applied after that date, where an employer 
introduces a system of working ordinary hours on not more 
than 19 days in each 4 weekly cycle. Where any method of 
payment other than weekly payment by cash had been 
introduced prior to the said date, that alternate method of 
payment may only continue for so long as each employee 
so paid agrees. 

(b) (i) The employer may elect to pay employees in cash, 
by cheque or by means of a credit transfer to a 
bank, building society or credit union account in 
the name of the employee. The day that the credit 
transfer is credited to the employee's account shall 
be deemed to be the date of payment 

(ii) Payment shall be made within three trading days 
from the last day of the pay period and if in cash 
or by cheque shall be made during the employee's 
ordinary working hours. 

(iii) No employer shall change its method of payment 
to employees without first giving then at least four 
weeks' notice of such change. 

(iv) No employee shall be required to accept a change 
in the method of payment if such change causes 
hardship. Any dispute concerning hardship in a 
particular case shall be referred to a Board of 
Reference for determination. 

(c) (i) The employer may elect to pay employees weekly 
or fortnightly in accordance with paragraph (b) of 
this clause. 

(ii) No employer shall change the frequency of 
payment to employees without first giving them 
and the Union at least four weeks' notice of such 
change. 

(iii) The method of introducing a fortnightly pay 
system shall be by the payment of an additional 
week's wages in the last weekly pay before the 
change to fortnightly pays to be repaid by equal 
fortnightly deductions made from the next and 
subsequent pays provided the period for repay- 
ment shall not be less than 20 weeks, or some 
other method agreed upon by the Union and the 
employer. 

(7) For the purposes of affecting the rostering off of 
workers as provided by this award, ordinary wages may be 
paid either for the actual hours worked each pay period or 
by an amount being calculated on the basis of foe average 
of 38 hours per week. 

(8) Notwithstanding foe other provisions of this clause an 
employer and the Union may agree that ordinary hours shall 
be worked over 19 days of a four week cycle on such other 
basis as may be agreed. Such agreement shall be in writing. 

8.—Overtime. 
(1) Except as hereinafter provided in this clause, all time 

worked on any one day outside foe ordinary hours of duty 
shall be paid for at the rate of time and one half for foe first 
two hours and double time thereafter. All time worked on 
a Saturday after 6.00 p.m. or after 1.00 p.m. if foe half day 
is observed on that day shall be paid for at the rate of double 
time. 

(2) All time worked on Sundays shall be paid for at the 
rate of double time. 

(3) (a) Subject to paragraph (b) hereof all time worked on 
any of foe holidays prescribed by this award shall be paid 
for at the rate of double time and a half. 

(b) In fruit and produce markets, ice and ice-cream 
establishments, milk and cream depots and foe establish- 
ments of dealers in milk and cream, foe worker shall be paid 
for work on holidays during "ordinary" hours, his ordinary 
day's pay, plus half time rate for the time actually worked 
and shall in addition be allowed a day in lieu to be added 
to his annual leave, or taken some other time if foe worker 
and employer agree. For work in' 'overtime" hours a worker 
employed in one of the abovementioned establishments 
shall be paid overtime as provided in paragraph (a) hereof, 
where the time is worked continuously with work in 
"ordinary" hours. 

Provided that where foe worker and employer mutually 
agree, a worker shall be paid for work on holidays in 
accordance with the provisions of paragraph (a) of this 
subclause. 

(4) Notwithstanding any other provision of this clause any 
recall to work on any day of foe week shall be paid for with 
a minimum payment as for three hours at overtime rates and 
time reasonably spent in travelling shall be counted as time 
worked. 

(5) In the computation of overtime each day shall stand 
by itself. 

(6) (a) An employer may require any worker to work 
reasonable overtime at overtime rates, and such worker shall 
work overtime in accordance with such requirement. 

(b) No organisation, party to this award, or worker or 
workers covered by this award shall in any way, whether 
directly or indirectly be a party to or concerned in any ban, 
limitation or restriction upon the working of overtime in 
accordance with the requirements of this subclause. 

(7) Any clerk in receipt of a salary at foe rate of twenty 
per centum per week or more in excess of the rate herein 
prescribed for a Clerical Officer Grade 3 Year 1 shall be paid 
at his ordinary rate of pay for any overtime worked in lieu 
of foe rates prescribed by this clause. 

(8) All overtime worked on Easter Eve in a retail store 
shall be paid at the rate of double time. 

9.—Meal Allowance. 
(1) In addition to foe overtime prescribed in Clause 

8.—-Overtime a meal allowance of $6.30 shall be paid on 
foe following basis: 

(a) To an employee who, at the requirement of foe 
employer, works two hours or more overtime after 
foe completion of foe ordinary hours. 

(b) If foe employee is required to work after 1.00 p.m. 
on a Sunday, or any holiday, prescribed under this 
award. 

(2) Late Night Trading Meal Allowance: 
(a) An employee who commences work at or prior to 

1.00 p.m. on foe day of late night trading and is 
required to work beyond 6.00 p.m. on foat day 
shall be paid a meal allowance of $6.30. 

(b) A part time employee who at 7 December 1988 
was in receipt of a meal allowance from foe 
employer for any work performed after 6.00 p.m. 
on foe day of late night trading shall continue to 



receive that meal allowance while that employee 
remains employed by the same employer until a 
date agreed by the parties or determined by the 
Western Australian Industrial Relations Commis- 
sion. 

(3) Meal money may be paid prior to the meal period on 
the day upon which the allowance is payable or paid together 
with the normal weekly or fortnightly pay as appropriate. 

(4) Provided that in lieu of the payment prescribed by this 
clause an employer may supply the employee with a suitable 
meal. 

10.—Holidays. 
(1) The following days or the days observed in lieu shall 

subject to Clause 8.—Overtime and subject as hereinafter 
provided, be allowed as holidays without deduction of pay, 
namely— New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Chiistmas Day and Boxing Day. 
Provided that another day may be taken as a holiday by 
arrangement between the parties, in lieu of any of the days 
named in the subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding TUesday. In each case the 
substituted day shall be a holiday without deduction of pay, 
and the day for which it is substituted shall not be a holiday. 

(3) Where— 
(a) A day is proclaimed as a whole public holiday or 

a half public holiday under section 7 of the Public 
and Bank Holidays Act 1972; 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State. 

That day shall be a whole public holiday or, as the case 
may be, a half public holiday for the purposes of this award 
within the district or locality specified in the proclamation. 

(4) (a) When any of the holidays prescribed in this clause 
fall on a day which for a full time employee (other than a 
five and a half day employee) is a day of the week upon 
which he or she is usually required to work less than one 
fifth of his or her ordinary weekly hours of duty, such 
employee shall be allowed time off duty without deduction 
of pay equivalent to the difference between the time usually 
worked (on that day) and one fifth of the ordinary weekly 
hours of duty. 

(b) In the case of a five and a half day week employee, 
if he or she usually works less than two elevenths of his or 
her ordinary weekly hours on such a day, such employee 
shall be allowed time off duty equivalent to the difference 
between the time usually worked (on that day) and two 
elevenths of the ordinary weekly hours of duty. 

(c) Provided that an employee who works overtime on 
such a day shall receive time off equivalent to the difference 
between the time off calculated in accordance with 
paragraphs (a) or (b) of this subclause and the hours for 
which he or she has been paid at overtime rates. 

(d) The time off duty is to be allowed either:— 
(i) at a time mutually agreed to between the 

employee and employer or 
(ii) in addition to but not as a part of the annual leave 

to which the employer is entitled pursuant to 
Clause 12—Annual Leave of the Award. 

(5) The provisions of this clause shall not apply to casual 
employees. 

11.—Rates of Pay. 
(1) The following shall be the minimum rates of wages 

per week payable to employees covered by this award who, 
for the purposes of this clause, shall be graded pursuant to 
the provisions of Clause 11 A.—Classification Structure— 
Skill Descriptors of this award. 

345.50 
349.10 

354.20 

360.80 

365.20 

(2) Base Rate (per week): $ 
(a) Adult Employees 

Grade 1 
1st year of experience at this grade 314.10 
2nd year of experience at this grade 326.10 
3rd year of such experience and 
thereafter 336.30 
Grade 2 
1st year of experience at this grade 345.50 
2nd year of experience at this grade 349.10 
3rd year of such experience and 
thereafter 354.20 
Grade 3 
1st year of experience at this grade 360.80 
2nd year of such experience and 
thereafter 365.20 

(b) Junior Employees 
Base Rate (per week) expressed as a percentage 

of the base rate prescribed for the relevant year of 
experience at the Grade in paragraph (a) hereof 
appropriate to the work performed by the junior 
employee— ^ 

At 15 years of age 40 
At 16 years of age 50 
At 17 years of age 60 
At 18 years of age 70 
At 19 years of age 80 
At 20 years of age 90 

(3) Supplementary Payments (per week): 
(a) Adult Employees 

In addition to the Base Rate payable pursuant 
to the provisions of subclause (2) of this clause, 
an adult employee employed in a grade listed 
hereunder, shall be paid per week the supplemen- 
tary payment prescribed in this paragraph. 
Grade 1 $ 
1st year of experience at this grade 44.70 
2nd year of experience at this grade 46.50 
3rd year of such experience and 
thereafter 47.90 
Grade 2 
1st year of experience at this grade 49.20 
2nd year of experience at this grade 49.70 
3rd year of such experience and 
thereafter 50.50 
Grade 3 
1st year of experience at this grade 51.40 
2nd year of such experience and 
thereafter 52.00 

(b) Junior Employees 
A junior employee shall be paid per week a 

percentage of the supplementary payment pre- 
scribed for the relevant year of experience at the 
Grade appropriate to the work performed by the 
junior employee, being the percentage applicable 
to the age of the junior employee according to the 
percentage scale prescribed in subclause (2) of this 
clause. 

(c) The amount payable to any employee pursuant to 
the provisions of this subclause— 

(i) shall be for all purposes of this award; 
(ii) shall be reduced by the amount of any 

payment being made to that employee in 
addition to the said rates otherwise than 
pursuant to the provisions of this clause, 
whether or not such payment is being made 
by virtue of any order, industrial agreement 
or other agreement or arrangement 
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(d) The rate prescribed in this award for any grade of 
employee is not amended by this subclause and 
shall not, for the purpose of any other award, 
order, industrial agreement or other agreement, be 
deemed to have been so amended. 

(4) Casual Employees 
(a) A casual clerk may be employed at an hourly rate 

for a lesser period than four weeks and shall be 
paid while so employed, twenty-five percent in 
addition to the Base Rate and Supplementary 
Payment prescribed by this award with a mini- 
mum engagement of four hours: Provided that, 
notwithstanding anything contained in this sub- 
clause, the basis and terms of employment of a 
casual clerk may be varied by agreement in 
writing between die employer and the Union. 

(b) Subject to any agreement between the employer 
and the employee to the contrary, subclause (6) of 
Clause 7.—Hours of Duty, shall not apply to such 
casual employee. 

(5) Part-time Employees: 
(a) A part-time employee shall be an employee 

engaged at an hourly rate for a lesser period per 
week than the hours usually worked in each 
establishment. 

(b) Progression through the incremental levels of the 
appropriate grade in subclause (2) of this clause 
shall be strictly related proportionally in accor- 
dance with the number of hours worked, to the 
conditions prescribed in each establishment for 
full-time employees. 

(c) Payment of annual leave and sick pay for 
part-time employees shall be strictly related 
proportionately in accordance with the number of 
hours worked, to the conditions prescribed in each 
establishment for full-time employees. 

(d) Subject to any agreement between the employee 
and the employer to the contrary, subclause (5) of 
Clause 7.—Hours of Duty, shall not apply to 
part-time employees. 

(6) Implementation: 
An employer shall grade clerical employees according to 

this clause and the provisions of Clause 11 A.—Classifica- 
tion Structure—Skill Descriptors of this award no later than 
19th September, 1993 and, if such grading entitles an 
employee to an increased weekly wage in accordance with 
this clause, such increase (i.e. being the amount due under 
this clause in excess of the actual rate which was paid 
immediately prior to the pay period commencing on or after 
1st June, 1993) shall be implemented and paid in the 
following manner— 

(a) where the increase to an employee is 3% or less, 
such increase is to be paid from the beginning of 
the first pay period commencing on or after the 1st 
day of June, 1993; 

(b) where the increase to an employee is more than 
3%, but 6% or less, half the increase shall be paid 
from the beginning of the first pay period 
commencing on or after the 1st day of June, 1993 
and the total increase shall be paid from the 
beginning of the first pay period commencing on 
or after the 1st day of September, 1993; 

(c) where the increase to an employee is more than 
6%, but 9% or less, one third of the increase shall 
the paid from the beginning of the first pay period 
commencing on or after the 1st day of June, 1993, 
two thirds of the increase shall be paid from the 
beginning of the first pay period commencing on 
or after the 1st day of September, 1993, and the 
total increase shall be paid from the beginning of 
the first pay period commencing on or after the 1st 
day of December, 1993; 

(d) where the increase due to an employee is greater 
than 9%, one quarter of the increase shall be paid 
from the beginning of the first pay period 
commencing on or after the 1st day of June, 1993, 

half the increase shall be paid from the beginning 
of the first pay period commencing on or after the 
1st day of September, 1993, three quarters of the 
increase shall be paid from the beginning of the 
first pay period commencing on or after the 1st 
day of December, 1993 and the total increase shall 
be paid from the beginning of the first pay period 
commencing on or after the 1st day of March, 
1994. 

11 A.—Classification Structure—Skill Descriptors. 
This Classification Structure encompasses three grades. 

Employees shall be allocated a particular classification 
grade when the principal function of their employment, as 
determined by the employer, requires the exercise of any one 
or more of the skill levels set out in the Grade descriptors. 
Any dispute as to the proper classification to be allocated 
to an employee shall be referred for determination by a 
Board of Reference established pursuant to S.48 of the 
Industrial Relations Act 1979. 

This classification structure will not be used to assess the 
award wage rate of any person who is a proprietor, director, 
or manager of a company, business or undertaking, or a 
person to whom has been delegated the right to engage and 
terminate the employment of other employees. 

Grade 1—Clerical Assistant. 
Employees in this grade perform and are accountable for 

clerical and office tasks as directed within the skill levels 
set out. They work within established routines, methods and 
procedures. Supervision is routine or direct dependent on the 
level of work experience of the employee. 

1. TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 1 

Operate telephone/intercom systems (eg Com- 
mander type), telephone answering machines, 
facsimile machines, photocopiers, franking ma- 
chines, guillotines, calculator and adding ma- 
chines, paging system, typewriter and telex ma- 
chines. 

(ii) COMPUTER—SkUl Level 1 
Use knowledge of keyboard and basic menu- 

driven options and function keys to enter, retrieve 
and print data; use printer. 

Use of safe and correct opening and closing 
down procedures. 

2. INFORMATION HANDLING—Skill Level 1 
Receive, sort, open, distribute incoming mail, 

process outgoing mail, receive incoming and despatch 
outgoing courier mail, deliver messages and docu- 
ments to appropriate persons/locations; 

Work with established filing/records system in 
accordance with set procedures including creating and 
indexing new files, distributing files/publications 
within the organisation as requested; monitoring file 
locations. 

Prepare and collate documents, take telephone 
messages; 

Transcribe information into records, sort and file 
documents/records accurately in correct locations/ 
sequence using an established filing system. 

3. ENTERPRISE/INDUSTRY KNOWLEDGE—Skill 
Level 1 

Acquire and apply a limited knowledge of office 
procedures and requirements. 

Relay internal information. 
4. BUSINESS/FINANCIAL SKILLS—Level 1 

Sort, process and record original source financial 
documents (e.g. invoices, cheques, correspondence) on 
a daily basis. 

Grade 2—Clerical Assistant 
Employees in this grade perform clerical and office tasks 

using a more extensive range of skills and knowledge at a 
level higher than required in Grade 1. They are responsible 



and accountable for their own work which is performed 
within established routines, methods and procedures. Super- 
vision is general. 

1. TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 2 

Operate switchboard (PABX system) 
(ii) KEYBOARD TYPING—Skill Level 1 

Produce documents using standard formats at 
25 wpm with 98% accuracy. 

(iii) COMPUTER—Skill Level 2 
Manipulate previously created data bases, 

spreadsheets/worksheets; calculate alpha-numeri- 
cal and related information to perform routine 
tasks and generate simple reports. 

(iv) WORD PROCESSING—Skill Level 1 
Produce simple and routine documents using 

keyboard skills within designated timeffames. 
2. INFORMATION HANDLING—Skill Level 2 

Maintain mail register and records; 
Use and maintain established filing/records systems 

in accordance with set procedures including creating 
and indexing new files, distributing files within the 
organisation as requested, monitoring file locations; 

3. ENTERPRISE/INDUSTRY KNOWLEDGE—Skill 
Level 2 

Acquire and apply a working knowledge of office 
or sectional operating procedures and requirements. 

Interpret and action information supplied. 
Acquire and apply a working knowledge of the 

organisation's structure and personnel in order to deal 
with inquiries at first instance, locate appropriate staff 
in different sections, relay internal information, re- 
spond to or direct inquiries, greet visitors. 

4. BUSINESS/FINANCIAL SKILLS—Level 2 
Assist in the maintenance of financial records and 

journals, including checks and authorisation. Maintain 
and record petty cash, prepare bank deposits and 
withdrawals banking; Check time and wage records. 

Grade 3—Clerical Officer. 
Employees in this grade perform clerical and office tasks 

using a more extensive range of skills and knowledge at a 
level higher than required in Grade 2. 

They are responsible and accountable for their own work, 
which is performed within established guidelines, they 
exercise limited discretion within the range of their skill and 
knowledge. Supervision is limited. 

Employees holding a Certificate of Office and Secretarial 
Studies (TAFE) or accredited equivalent who are required 
to exercise any one or more of the skill levels described in 
this grade shall be classified Grade 3 or above. 

(1) TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 3 

Operate computerised radio telephone equip- 
ment dictaphone equipment or other equipment of 
equal complexity. 

(ii) COMPUTER—Skill Level 3 
Use one or more software application pack- 

age(s) to operate and populate a database, spread- 
sheet/ worksheet to achieve a desired result; graph 
previously prepared spreadsheet; use simple menu 
utilities. 

Following standard procedures to template for 
the preceding functions using existing models/ 
fields of information. 

Create, maintain and generate simple reports. 
(iii) KEYBOARD TYPING—Skill Level 2 

Accurately produce documents and correspon- 
dence using knowledge of standard formats, touch 
type, audio type within established procedures. 

Copy type at 40 wpm with 98% accuracy. 

(iv) WORD PROCESSING—Skill Level 2 
Use one or more software packages to create 

format, edit, proof read, spell check, print and save 
text documents, e.g. standard correspondence and 
business documents. 

Apply additional functions such as search and 
replace, variable fonts, moving and merging 
across documents and simple maths. 

(2) INFORMATION HANDLING—SkUl Level 3 
Oversee record management systems including 

review and analysis. 
(3) ENTERPRISE/INDUSTRY KNOWLEDGE—Skill 

Level 3 
Apply a working knowledge of the organisation's 

products/services, functions, locations and clients. 
Respond to and act upon most intemal/extemal 

inquiries in own function area. 
(4) BUSINESS/FINANCIAL SKILLS—Level 3 

Maintain financial records and journals, maintain 
payroll records; prepare accounts payable for pay- 
ment. 

(5) SECRETARIAL—Skill Level 1 
Take shorthand notes at 80 wpm and transcribe 

with 98% accuracy. 
Arrange travel bookings and itineraries, make 

appointments. 

SUPERVISION 
Employees are subject to five defined levels of supervi- 

sion which can be generally categorised as follows: 
DIRECT 

The employee receives detailed instructions on work 
to be performed and is subject to frequent personal 
progress checks. 

ROUTINE 
The employee receives broad instructions on work 

to be performed except when new or unusual features . 
require more specific instructions. Work in progress is 
checked intermittently while all work is checked on 
completion. 

GENERAL 
The employee receives specific instructions only 

when new procedures or tasks are involved. Work is 
checked on completion. 

LIMITED 
The employee is subject to work checks which are 

generally confined to establishing that satisfactory 
progress is being made. Work is reviewed on comple- 
tion. 

MINIMAL 
The employee is subject to final review/report back 

on work and may receive assistance with specific 
problems. 

NB: Supervision is not a criteria for determining 
classification levels but should be used as a guide in 
determining the overall level of responsibility and automony 
expected of the principal functions of the job. 

TRAINING 
Employees may be required to assist with the training and 

induction of other employees by demonstration of skills 
required in their own grade and/or by informal personal 
instruction and demonstration of the skills required in grades 
below their own. 

12.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wage 
shall be allowed annually to a worker by his employer after 
a period of twelve months' continuous service with such 
employer. 

(2) (a) During a period of annual leave a worker shall be 
paid a loading of 17 1/2 per cent calculated on his ordinary 
rate of wage. 



2792 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(c) A worker in receipt of a weekly wage prescribed by 
this award for the classification of "Clerical Officer Grade 
3 Year 1" with the addition of twenty per centum may be 
employed on the basis that the annual leave loading 
prescribed in paragraph (a) hereof may be calculated on a 
rate other than his ordinary rate provided that such rate is 
not less than the Senior Clerk's rate. 

This paragraph only applies to a worker who has signed 
a statement in his own handwriting to this effect at the time 
of his engagement or to a worker employed on this basis 
prior to 30th April 1981. 

(3) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day, there 
shall be added to that period one day, being an ordinary 
working day, for each such holiday observed as aforesaid. 

(4) (a) If after one month's continuous service in any 
qualifying twelve monthly period a worker lawfully leaves 
his employment, or his employment is terminated by the 
employer through no fault of the worker, the worker shall 
be paid one thirteenth of a week's pay at his ordinary rate 
of wage in respect of each completed week of continuous 
service. 

(b) In addition to any payment to which he may be entitled 
under paragraph (a) hereof, a worker whose employment 
terminates after he has completed a twelve monthly 
qualifying period and who has not been allowed the leave 
prescribed under this award in respect of that qualifying 
period shall be given payment in lieu of that leave or, in a 
case to which subclause (10) of this clause applies, in lieu 
of so much of that leave as has not been allowed, unless— 

(i) he has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(5) Any time in respect of which a worker is absent from 
work, except time for which he is entitled to claim sick pay, 
or time spent on holidays or annual leave as prescribed by 
this award, shall not count for the purpose of determining 
his right to annual leave. 

(6) With the mutual consent of the employer and the 
employee, annual leave may be taken in more than one 
period, provided that one of those periods is not less than 
two weeks. 

(7) Every worker shall be given and shall take annual 
leave within nine months after the date it falls due. 

(8) No worker shall be required to proceed on annual 
leave unless at least two weeks prior notice is given. The 
employer shall, as far as practicable, arrange to grant annual 
leave to suit the convenience of the worker. In the event of 
disagreement on any proposed alteration to annual leave 
arrangements once they are made by an employer and 
worker the matter shall be determined by a Board of 
Reference. 

(9) The provisions of this clause shall not apply to casual 
workers. 

(10) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require a worker to 
take his annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

13.—Sick Leave. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at a rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 

health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absence of two days or less unless after two 
such absences in any year of service the employer requests 
that the next and subsequent absences in that year if any, 
shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annud leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 12.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 12.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
volume 59 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmittor shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 



(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

14.—Contract of Service. 
(1) An employer may direct an employee to carry out such 

duties as are within the limits of the employees' skill, 
competence and training. 

(2) The employment of any employee shall be terminable 
by one week's notice on either side. If such notice is not 
given one week's wages shall be paid or forfeited as the case 
may be. Provided that an employee may be summarily 
dismissed for gross misconduct, in which case he or she 
shall be paid up to the time of dismissal only. 

(3) (a) Notwithstanding the provisions of subclause (2) 
hereof the employer may stand down without pay any 
employee who cannot be usefully employed because of any 
strike, ban, limitation or restriction on die performance of 
work by employees, or any union, association, or organisa- 
tion, or because of any break down or failure of the 
employer's machinery which the employer could not 
reasonably have prevented. 

(b) The provisions of paragraph (a) of this subclause shall 
not be applied unless and until the ordinary hours in which 
the employee cannot be usefully employed because of a 
strike, ban, limitation, or restriction on the performance of 
work or a break down or failure of the employer's machinery 
exceeds four. 

15.—Reference. 
On leaving the employ of an employer the worker shall 

be given a reference setting out length of service and duties 
performed. 

16.—Record. 
(1) Each employer bound by this award shall maintain a 

record containing the following information relating to each 
employee: 

(a) The name and address given by the employee. 
(b) The age of the employee if under 21 years of age. 
(c) The classification of the employee and whether 

the employee is full-time, part-time or casual. 
(d) The commencing and finishing times of each 

period of work each day. 
(e) The number of ordinary hours and the number of 

overtime hours worked each day and the totals for 
each pay period. 

(f) The wages and any allowances paid to the 
employee each pay period and any deductions 
made therefrom. 

(2) At the time of payment of wages the employee shall 
be given a pay slip showing that part of the record specified 
in paragraphs (e) and (f) of subclause (1) with respect to the 
pay period for which payment is being made. 

(3) (a) The record may be maintained in one or more parts 
depending on the system of recording used by the employer 
whether manual or mechanical provided that if the record 
is maintained in more than one part, those parts shall be kept 
in such a manner as will enable the inspection referred to 
in subclauses (2) and (4) to be conducted at the one 
establishment. 

(b) The record shall be kept in date order so that the 
inspections referred to in subclauses (2) and (4) of this 
clause may be made with respect to any period in the six 
years from 1 March 1984. 

(c) The employer may, if it is part of normal business 
practice, periodically send the record or any part of the 
record to another person, provided that the provision of this 
paragraph shall not relieve the employer the obligations with 
respect to provisions contained elsewhere in this clause with 
the exception of those contained in paragraph (b) of this 
subclause. Where the employer is to send the record or any 

part of the record to another person as prescribed by this 
paragraph, then a copy of the documents sent away shall be 
kept on the business premises of the employer. 

(d) Subject to this clause the record shall be available for 
inspection by a duly authorised official of the union during 
the normal hours of business of the employer, but excepting 
any time when the employer or his employees who are 
required to maintain the record may be absent. 

(e) The union official shall be permitted reasonable time 
to inspect the record and, if he requires, take an extract or 
copy of any of the information contained therein. 

(4) (a) If, for any reason, the record is not available for 
inspection by the union official when the request is made, 
the union official and the employer or his agent may fix a 
mutually convenient time for the inspection to take place. 

(b) If a mutually convenient time cannot be fixed, the 
union official may advise the employer in writing that he 
requires to inspect the record in accordance with the 
provisions of this award and shall specify the period 
contained in the record which he requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) employers who normally keep the record at a 

place more than 35 kilometres from the G.P.O. 
Perth shall send a copy of that part of the record 
specified to the office of the union; and 

(ii) employers who normally keep the record at a 
place less than 35 kilometres from the G.P.O. 
Perth shall make the record available to the union 
official at the time specified by the union official. 
If the record is not then made available to the 
union official the employer shall within three days 
send a copy of that part of the record specified to 
the office of the union. 

(d) In the event of a dispute between the union and the 
employer as to the availability and/or supply of the record, 
the parties may apply to the Western Australian Industrial 
Relations Commission for direction. An application for 
direction shall, subject to that direction, stay the require- 
ments contained elsewhere in this clause. 

17.—Deleted. 

18.—Travelling Time. 
(1) When a worker is required to work temporarily at a 

location other than his usual place of duty, any excess fare 
over that which he normally incurs shall be paid by the 
employer. 

(2) When a worker is engaged at such a distance that he 
cannot return at night, suitable board and lodging shall be 
found at the employer's expense. 

(3) All travelling time outside ordinary working hours 
shall be paid for at ordinary rates up to a maximum of twelve 
hours in any twenty four hours period from the time of 
starting on the journey: Provided that when the travelling is 
by coastal boat not more than eight hours shall be paid for 
in any such period. 

(4) Notwithstanding the other provisions of this clause a 
worker may not be required to work temporarily at a location 
other than his usual place of duty for more than three months 
of any twelve months' period without his written consent. 

19.—Mixed Functions. 
A worker relieving another worker whose principal 

function as determined by the employer requires the exercise 
of any one or more of the skill levels set out in a higher grade 
for a period of not less than one week continuously shall be 
paid the higher minimum rate appropriate to the position 
whilst so employed. 

20.—Aged and Infirm Workers. 
(1) Any worker who by reason of old age or infirmity, is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 
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(3) After application has been made to the Board of 
Reference and pending the decision of the Board, the worker 
shall be entitled to work for and be employed at the proposed 
lesser rate. 

21.—Proportion of Juniors. 
The proportion of juniors that may be employed shall be: 

(a) Where no adult worker is employed one junior 
may be employed; 

(b) Where the number of adult workers employed 
does not exceed twelve the proportion of juniors 
that may be employed shall not exceed two to one; 

(c) Where the number of adult workers employed 
exceeds twelve the proportion of juniors that may 
be employed in respect of the excess shall not 
exceed three to each two adult workers. 

Provided that employers previously conforming to the 
Proportion of Juniors clause, the foregoing shall not 
necessitate the dismissal of any person employed at the date 
of this amendment, and it shall not constitute a breach of this 
clause if the retaining of existing staff does not conform to 
the aforesaid proportion. 

In computing the number of junior workers to be allowed 
under this clause all clerical workers in the establishment 
shall be taken into consideration. 

22.—Certificate of Age. 
An employee under twenty-one years of age shall, upon 

engagement, furnish the employer with a certificate showing 
the following particulars— 

(a) name in full; 
(b) date of birth; 
(c) name of each previous employer; 
(d) class of work performed for each previous 

employer. 
No employee shall have any claim upon an employer for 

additional wages on the event of any of the above particulars 
being wrongly stated on the certificate. If any employee 
shall wilfully mis-state his/her age in the certificate then 
he/she alone shall be guilty of a breach of this award. 

23.—General. 
(1) In the event of the death of a worker the cash 

equivalent of all annual leave due at the time of death shall 
be paid to the worker's dependants or personal representa- 
tive. 

(2) No worker shall, as a result of the operation of this 
award, suffer any loss of salary which he or she may have 
enjoyed to the date of this award. 

(3) On the pay day each worker shall have endorsed on 
the pay envelope the amount of ordinary salary or wages 
due, details of the overtime due for that pay period, details 
of all deductions made from the gross earnings, and the net 
amount payable shall be shown. 

24.—Right of Entry. 
A duly accredited representative of the Union shall be 

permitted to interview any worker on legitimate Union 
business on the business premises of his employer during 
the recognised meal hour of the worker with the permission 
of his employer (which permission shall not be unreasonably 
withheld) but this permission shall not be exercised more 
than once in any one week without the consent of the 
employer. 

25.—Compassionate Leave. 
(1) A worker shall, on the death of the spouse, father, 

mother, brother, sister, child, step-child, or guardian of 
dependent children of the worker be entitled to leave up to 
and including the day of the funeral of such relation; such 
leave, for a period not exceeding two days in respect of any 
such death, shall be without loss of any ordinary pay which 
the worker would have received if he had not teen on such 
leave. 

(2) The right to such paid leave shall be dependent on 
compliance with the following conditions: 

(a) The worker shall give the employer notice of his 
intention to take such leave as soon as reasonably 
practicable after the death of such relation, and in 
respect of a death overseas of a prescribed relative, 
the worker shall provide to his employer such 
evidence that he is attending the funeral. 

(b) Satisfactory evidence of such death shall be 
furnished by the worker to his employer. 

(c) The worker shall not be entitled to leave under this 
clause in respect of any period which coincides 
with any other period of leave entitlement under 
this award or otherwise. 

26.—Deleted. 

27.—Long Service Leave. 
The Long Service Leave provisions in volume 59 of the 

Western Australian Industrial Gazette at pages 1 to 6 
inclusive are hereby incorporated in and shall te deemed to 
be part of this award. 

28.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

TOWN Per Week 
$ 

Agnew 14.00 
Argyle (see subclause 12) 36.10 
Balladonia 13.60 
Barrow Island 23.50 
Boulder 5.70 
Broome 22.20 
Bullfinch 6.70 
Carnarvon 11.30 
Cockatoo Island 24.40 
Coolgardie 5.70 
Cue 14.20 
Dampier 19.20 
Denham 11.30 
Derby 23.10 
Esperance 4.30 
Eucla 15.60 
Exmouth 19.80 
Fitzroy Crossing 27.80 
Golds worthy 12.90 
Halls Creek 31.60 
Kalbarri 4.70 
Kalgoorlie 5.70 
Kambalda 5.70 
Karratha 22.70 
Koolan Island 24.40 
Koolyanobbing 6.70 
Kununurra 36.10 
Laverton 14.10 
Learmonth 19.80 
Leinster 14.00 
Leonora 14.10 
Madura 14.60 
Marble Bar 34.30 
Meekatharra 12.20 
Mt Magnet 15.10 
Mundrabilla 15.10 
Newman 13.40 
Norseman 11.70 
Nullagine 34.20 
Onslow 23.50 
Pannawonica 18.00 
Paraburdoo 17.80 
Port Hedland 19.00 
Ravensthorpe 7.50 
Roeboume 26.00 
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TOWN Per Week 
$ 

Sandstone 14.00 
Shark Bay 11.30 
Shay Gap 12.90 
Southern Cross 6.70 
Ttelfer 31.90 
Teutonic Bore 14.00 
Tom Price 17.80 
Whim Creek 22.50 
Wickham 22.00 
Wiluna 14.30 
Wittenoom 30.40 
Wyndham 34.20 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 662/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24 July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 73%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that then- 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 
(11) Subject to the making of a General Order pursuant to 
s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

29.—Deleted. 

30.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
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work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the worker to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date 
of notice in writing by the worker to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where a worker not then on maternity leave 
Suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

31.—Shift Work. 
(1) (a) An employee may be engaged on shift work in 

accordance with the provisions of this clause. 
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(b) The provisions of this clause are to be read in 
conjunction with the other provisions of this award provided 
that in the event of conflict between provisions the 
requirements of this clause shall prevail. 

(2) Shift Loadings— 
(a) Subject to paragraph (b) hereof a loading of fifteen 

percent on the ordinary rate shall be paid for time 
worked on afternoon or night shift as defined 
hereunder: 

(i) Afternoon shift—commencing between 
twelve noon and six p.m. 

(ii) Night shift—commencing between six p.m. 
and four a.m. 

(b) Liberty is reserved to the Union to apply to the 
Commission for a higher shift loading for employ- 
ees unable to rotate afternoon and/or night shift 
with day shift. 

(c) This subclause shall not apply to any work 
performed on Saturdays, Sundays or holidays as 
prescribed by this award. 

(3) Saturday, Sunday and Holiday Shift Loadings— 
(a) All ordinary hours worked on a Saturday shall be 

paid for at the rate of time and one half, ordinary 
hours worked on a Sunday shall be paid for at the 
rate of time and three quarters. 

(b) All work performed on a holiday prescribed by 
this award shall be paid for at the rate of double 
time and one half. 

(4) Day in Lieu— 
When a shift worker is rostered off duty on a holiday 

prescribed by this award he shall be allowed a day in 
lieu with pay to be added to his annual leave or to be 
taken at some other time as mutually agreed between 
himself and the employer. 

(5) Additional Leave— 
A continuous shift worker who is rostered to work 

regularly on Sundays and holidays shall be allowed one 
week's leave in addition to the annual leave to which 
he is otherwise entitled under this award, provided 
however that where a worker is proceeding on annual 
leave or whose services are terminated has been 
engaged for part of the twelve preceding months period 
on a roster as aforesaid he shall be entitled to one 
twelfth of a week for each completed month he is 
continuously so engaged added to his normal entitle- 
ments. 

(6) Roster— 
Workers shall work their ordinary hours according 

to a roster which shaU be updated by the employer so 
that a worker always has at least one week's notice of 
times to be worked. The roster shall not be altered with 
less than one week's notice to the workers concerned. 
Hours worked outside the roster hours shall be deemed 
overtime and paid at overtime rates, provided that 
overtime rates shall not be payable as a result of any 
excess hours being worked by a worker that are 
occasioned by arrangements between the workers 
themselves. 

(7) Leave Loading— 
During a period of annual leave a worker shall be 

paid a loading of 17 1/2% calculated on his ordinary 
wage as prescribed. Provided that where a shift worker 
would have received shift loadings had he not been on 
leave during the relevant period and such loadings 
would have entitled him to a greater amount than the 
loading of 17 1/2% then the shift loadings shall be 
added to his ordinary wage as prescribed in lieu of the 
17 1/2% loading. 

The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(8) Sequence— 
(a) Where any particular work is carried out on shifts 

other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are 

worked, then employees employed on such after- 
noon or night shifts shall be paid at overtime rates. 

Provided that where the ordinary hours of work 
normally worked in an establishment are worked 
on less than five days then the provisions of 
paragraph (a) shall be as if four consecutive shifts 
were substituted for five consecutive shifts, 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason 
of the fact that work is not carried out on a 
Saturday or Sunday or any other day that the 
employer observes a shut down for the purpose of 
allowing a shorter working week or on any 
holiday. 

(9) Overtime— 
All overtime worked by continuous shift workers 

shall be paid for at the rate of double time except for 
work on holidays prescribed by this award which shall 
be paid for as prescribed by the Overtime clause. 

(10) Hours— 
The ordinary hours of duty shall not exceed eight 

hours per day, inclusive of thirty minutes crib time to 
be worked consecutively and shall not exceed eighty 
hours in any two weeks provided that: 

(i) A worker shall not be rostered for duty shifts 
for more than seven consecutive days, and 

(ii) A worker's rostered days off shall not be 
single days. 

32.—Uniforms. 
Any employer who or which after the 20th day of May, 

1985 requires an employee to wear a unifonn for the purpose 
of his or her employment for the first time in that 
employment shall supply such uniform or pay for its 
purchase and such uniform shall remain the property of the 
employer. 

For the purpose of this clause "a uniform" shall mean 
any outer wearing apparel which is distinctive to the 
employer's business either by bearing an embroidered or 
other permanent form of logo or business name or being 
outer wearing apparel of identical style, cut or design and 
colour for all of the employees required to wear such a 
uniform. 

Any matter of disagreement between an employer and his 
employee(s) upon the application of the provisions of this 
clause shall be referred to a Board of Reference for hearing 
and determination. 

33.—Traineeships. 
(1) Scope: 
This clause shall apply to a trainee employed under the 

Australian Traineeship System by an employer approved by 
the State Management Committee. 

(2) Definitions: 
For the purposes of this clause— 

The "Australian Traineeship System" means a 
structured system of on the job training with an 
employer and off the job training in a Technical and 
Further Education College or other training provider 
approved by the State Management Committee. 

"Trainee" means an employee engaged under the 
terms of this award and in accordance with the 
provisions of an Australian Traineeship established 
pursuant to Section 37D of the Industrial and Commer- 
cial Training Act 1975 and approved by the State 
Management Committee. 

"Traineeship Scheme" is a formal agreement of 
training approved by the State Management Committee 
and registered pursuant to Section 37D of the Industrial 
and Commercial Training Act 1975. 

"State Management Committee" means a Commit- 
tee comprising representatives from the Confederation 
of Western Australian Industry, the Trades and Labor 
Council of Western Australia, Technical and Further 
Education (TAFE) and the relevant Federal and State 
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Government Departments which approve traineeship 
arrangements by agreement of each of the parties. The 
State Management Committee may be established 
pursuant to the provisions of the Industrial and 
Commercial Training Act 1975 or any amendment to 
or substitution of that Act, provided that any Commit- 
tee or body established in lieu of the State Management 
Committee has the same representatives structure and 
decision making processes as that Committee. 

34.—Superannuation. 
(1) Definitions: 
In this clause: 

(a) "Approved Occupational Superannuation Fund" 
means a superannuation fund which complies with 
the Occupational Superannuation Standards Act 
1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and Retail Em- 

ployees' Superannuation Plan; or 
(ii) Westscheme; or 

(iii) any other approved occupational superannua- 
tion fund; or 

(iv) any other approved occupational superannua- 
tion fund to which an employer or employee 
who is a member of the religious fellowship 
known as Brethren elects to contribute. 

(c) "Ordinary Time Earnings" means the base 
classification rate, including supplementary pay- 
ments where appropriate, in charge rates, shift 
penalties and any overaward payments, together 
with any other all purpose allowance or penalty 
payment for work in ordinary time and shall 
include in respect to casual employees the 
appropriate casual loadings prescribed by this 
award, but shall exclude any payment for overtime 
worked, vehicle allowances, fares or travelling 
time allowances (including payments made for 
travelling relating to distant work), commission or 
bonus. 

(d) "Eligible Employee" means an employee whose 
employment is regulated by this Award, who has 
completed one month's continuous service with 
the employer, who becomes a member of the fund, 
and for whom 3% of ordinary time earnings equals 
$2.00 per week or more. The sum of $2.00 shall 
be increased to correspond to increases in admin- 
istrative charges in Westscheme from time to 
time. 

(e) "Trustee" means the trustee of the relevant fund. 
(2) Choice of Fund: 

(a) Existing employers as at the date of this order 
must notify the Union of the fund in subclause 
(l)(b)(iii) to which they intend to contribute and 
the date of commencement of contributions. 

(b) The Union must be notified in writing of the 
choice of fund and the date of commencement of 
contributions referred to in paragraph (a) within 
30 days of the date of this order. 

(c) Future employers must notify in writing the Union 
of the fund in subclause (l)(b)(iii) into which they 
intend to contribute and the intended date of the 
commencement of contributions at least 30 days 
prior to the payment of the first contributions to 
the fund. 

(d) Within 30 days of the notice referred to in 
paragraphs (b) and (c) the Union may challenge 
the suitability of the proposed fund by notifying 
both the Commission and the employer of a 
dispute. 

(3) Contributions: 
(a) An employer shall, subject to subclauses (11) and 

(12), contribute to a fund referred to in subclause 
(l)(b) in respect of all eligible employees an 
amount equal to 3% of each employee's ordinary 
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time earnings each week with effect from the first 
pay period on or after 1 July, 1989, or the 
employee's commencement date, whichever is the 
later, 

(b) Employer contributions together with any em- 
ployee deductions shall be paid monthly for pay 
periods completed in each month. Provided that 
payments may be made at such other times and in 
such other manner as may be agreed in writing 
between the Trustee of the Fund and the employer 
from time to time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or unauthorised 

absences; or 
(ii) annual leave or any other payments paid out 

on termination. 
(4) Alternative Calculation of Payments: 
Notwithstanding the provisions of this clause the payment 

required to be made to a fund may be calculated on a basis 
agreed in writing between the Union and the employer. 

(5) Employer to Continue Participation: 
An employer who participates in the fund shall not cease 

participation in the fund whilst employing any eligible 
employee. 

(6) Cessation of Contributions: 
The obligation of the employer to contribute to the fund 

in respect of an eligible employee shall cease on the last day 
of an eligible employee's employment with the employer. 

(7) Employer Failure to Participate in Fund: 
(a) Where an employer has failed to make application 

to participate in a fund or has failed to make 
payments to a fund, the employer shall be required 
to make application to participate in a fund or to 
make payments to a fund within seven days of the 
failure being brought to the employer's attention 
by any person. 

(b) Where there has been a failure to make application 
to participate in a fund, upon acceptance by the 
trustee the employer shall make a once only 
contribution to a fund in respect of each eligible 
employee equivalent to the contributions which 
would otherwise have been payable in accordance 
with this clause. 

(c) Where there has been a failure to make payments 
to a fund the employer shall make a once only 
contribution to a fund in respect of each eligible 
employee equivalent to the contributions which 
the employer has failed to pay. 

(8) Employees' Additional Voluntary Contributions: 
(a) Where the rules of the fund allow an eligible 

employee to make additional contributions an 
eligible employee may elect to make additional 
contributions to the fund and the employer shall, 
where an election is made upon the direction of 
the employee deduct contributions from the 
employee's wages and pay them to the fund in 
accordance with the direction of the employee and 
the rules of the fund. 

(b) If 3% of an employee's ordinary time earnings are 
less than $2.00 and the employee elects: 

(i) to make voluntary contributions to the fund; 
or 

(ii) to have death and/or disability cover, 
then the employer contribution shall be payable to 
the fund. 

(9) Existing Superannuation Arrangements: 
No employer shall be excluded from this clause on the 

basis of existing voluntary superannuation arrangements. 
(10) Supersession by Other Award or Agreement: 
Nothing contained in this clause shall prevent any or all 

of the parties to this award from entering into other awards 
or agreements which have the effect of superseding the 
superannuation provisions contained in this clause. 
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(11) Suspension: 
(a) Where, pursuant to subclause (2)(d) the Union 

challenges an employer's choice of fund, the 
employer shall not make contributions to that fund 
until the dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to paragraph 
(a) shall be made to the appropriate fund in 
accordance with subclause (3)(a) following the 
resolution of the dispute by the Commission. 

(12) Employee Entry into Fund: 
(a) The employer must provide an employee with an 

application to join a fund within 14 days of the 
operative date of this clause or within 14 days of 
an employee commencing employment, which- 
ever is the later. 

(b) The employer is not obliged to make contributions 
to a fund: 

(i) where an employee has completed a letter of 
denial; or 

(ii) where an employee has not completed and 
returned the application referred to in para- 
graph (a) within 28 days of the operative date 
of this clause or within 28 days of an 
employee commencing employment, which- 
ever is the later. 

provided that an employer shall make contribu- 
tions to a fund from the date on which the 
employee subsequently completes an application 
form. 

(c) If the employer fails to provide the employee with 
the application form referred to in paragraph (a) 
within the time prescribed in that paragraph the 
employer shall be obliged to make contributions 
as if the application had been provided within the 
prescribed time, provided that the employee 
returns the application within 14 days of being 
provided with the application by the employer. 

(d) The letter of denial shall be in the following form: 
"To (employer) 

I have received an application for membership 
of the non-contributory Superannuation Fund and 
understand: 
(1) that should I sign such form you will make 

contributions on by behalf; and 
(2) that I am not required to make contributions 

of my own; and 
(3) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 

However, I do not wish to be a member of the 
Fund or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 
(e) A copy of the letter of denial shall be forwarded 

to the Union. 
(13) Preservation: 
The provisions of this clause shall not apply to any 

employer who has entered into an arrangement to pay 
superannuation contributions into any other approved 
occupational superannuation fund and such arrangement has 
been ratified by either the Western Australian Industrial 
Relations Commission or the Australian Industrial Relations 
Commission. 

35.—Special Conditions. 
(1) This clause shall apply to the employers named in this 

subclause and to their employees employed pursuant to the 
provisions of this award. 

(a) Myer Stores Ltd (Incorporated in Victoria) 
First Floor 
569 Wellington Street 
PERTH WA 6000 

(b) Coles Myer Ltd t/a Coles Supermarkets 
Bannister Road 
CANNING VALE WA 6155 

(c) K Mart 
Bannister Road 
CANNING VALE WA 6155 

(d) Target Australia Ltd 
State Office 
Alexandra Place 
BENTLEY WA 6102 

(e) Woolworths (WA) Ltd 
Regional Office 
123 Kewdale Road 
KEWDALE WA 6105 

(f) FAL 
18 Miles Road 
KEWDALE WA 6105 

(2) Whereas employees of the abovenamed employers 
were, pursuant to Order No. 1072 of 1987, entitled to an 
amount of $9.00 per week (or the appropriate junior 
proportion) in addition to the rates prescribed in Clause 
11.—Rates of Pay, as a consequence of the Order issuing 
in Application No. 1584D of 1989: 

(a) an employee in receipt of a Minimum Rate 
Adjustment increase in excess of $9.00 (or the 
appropriate junior proportion) per week shall have 
the $9.00, or proportion thereof, absorbed into his 
or her new wage rate; and 

(b) an employee in receipt of a Minimum Rate 
Adjustment increase which is less that $9.00 (or 
the appropriate junior proportion thereof) shall 
continue to be paid so much of the $9.00 amount 
(or proportion) as is necessary to maintain the 
employee's previous wage until such time as the 
award wage is equal to the employee's previous 
wage. 

36.—Award Modernisation (Enterprise Agreements). 
(1) The parties are committed to modernising the terms 

of this award. 
(2) Employers and employees covered by this award may 

reach agreement at the level of individual enterprises to 
provide for more flexible working arrangements, improved 
quality of working life, enhanced skills and job satisfaction. 
Such Enterprise Agreements may involve a variation in the 
application of award provisions in order to meet the 
requirements of individual enterprises and their employees. 
Agreements may be negotiated and consequential award 
variations processed in accordance with subclause (3) of this 
clause. 

(3) The Union will discuss all matters relating to 
increased flexibility that are raised by the employer. Any 
such discussion with the Union shall be on the premise that: 

(a) The majority of employees at the enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The Union must be party to the agreement, in 
particular, where enterprise level discussions are 
considering matters requiring any award variation, 
the Union shall be invited to participate. 

(d) The Union shall not unreasonably oppose any 
agreement 

(e) Agreements are to be submitted for ratification by 
the Western Australian Industrial Relations Com- 
mission. 

Dated at Perth the 3rd day of June, 1948. 



73 W.A.I.G. 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

Schedule I—Wholesale. 
Industry 

Ale, Beer & Stout Brewing, 
Dealing, and/or Selling 

Aircraft Materials and/or 
Parts, Dealing and/or 
Selling 
Aerated Waters, Cordials, 
Manufacturing, Dealing 
and/or Selling 

Agents, Indent and/or Manufacturers 

Agents, Newspaper & 
Periodicals, Dealing 
and/or Selling 
Agents, Pastoralists 
and/or Stock and Station 
Owners 

Auctioneering, Frait 
Produce, Meat, Eggs and 
Poultry 

Asbestos Goods Manufac- 
turing, Dealing and/or 
Selling 
Artificial Manure 
Manufacturing, and/or 
Dealing 

Bed and/or Bedding and/or 
Bedstead Manufacturing 
and/or Dealing 

Brewers sundries. Dealing 
and/or Selling 
Baking 

Bacon Curing and/or 
Dealing 

Bag. Sack and/or 
Dealing 
Bait and Mallet Dealing 

Bicycle Manufacturing 
ami/or Dealing 
Brushware and/or Broom 
Manufacturing and/or 
Dealing 
Butchers and/or Bakers 
Requisites, Dealing 
and/or Selling 

Cardboard Box Manu- 
facturing and/or Dealing 

Boot & Shoe Manufacturing 
and/or Dealing 

Bottle and/or Glass Manufacturing and/or 
Dealing 

Box & Case Making and/or 
Dealing 
Brick and Tile Manufac- 
turing and/or Dealing 

Butter Making ami/or 
Cream and/or Milk 
Dealing 

Cork Dealing including 
Crown Top Manufacturing 

Representative 
Swan Brewery Co Ltd, 25 Baile Road. 
Canning Vale, 6155; 
The R«icastle Brewery, Gt Eastern Hwy, 
Victoria Park, 6100. 
Aeronautical Supply Co Pty Ltd, 
144A William St, 
Perth. 
B.C.D. Piesse Ltd, 
200 Wellington St, Perth; 
Golden West Aerated Water Co, 19 Miles 
Road, Kcwdale, 6105. 
Andrews Bros Pty Ltd, 770 Hay St, Perth; 
Brown & Dureau Pty Lid, 
170 Wellington St, Perth; 
Davidson & Son Ltd, 359 Murray St, Perth; 
F.V. Berti & Co, 18 Howard St, Perth; 
Gollin & Co Pty Ltd, 1004 Hay St, West 
Perth; 
Hamer & Co, 10 Irwin St, Perth; 
Hardic Trading Pty Ltd, 37 Belmont Ave, 
Belmont, 6104; 
Makowcr, McBeath & Co Pty Ltd, 77 
William St, Perth; 
McGlew & Co, 25 Howard St, Perth; 
W.L. Potter, 97 William St, Perth; 
A.G. Rains & Co, 48 King St, Perth; 
Roland Smith & Co Ltd, 356 Murray St, 
Perth; 
R.J. Sharpe, 860 Hay St, Perth. 
Gordon & Gotch (Aust) Ltd, Parry St, 
Perth. 

Connor, Dohcrty & Durack Ltd, 
20 Howard St, Perth; 
Emmanuel Bros Ltd, 85 Sl George's Tee, 
Perth. 
Berry man & Langley, Metro Markets, 
West Perth; 
Burridgc & Warren Ltd, 229 Stirling Hwy, 
Claremont, 6010; 
Scanlon &. Simper Ltd, Municipal Markets, 
Fremantle, 6160. 
James Hardie & Co Pty Ltd, 
Rutland Ave, Welshpooi, 6105. 

Cuming Smith & Mt. Lyell Farmers' 
Fertilizers Ltd, 133 St. George's Tee, Perth; 
Crcsco Fertilisers (WA) Ltd. 133 St. 
George's Tee, Perth. 
J Gadsden Pty Ltd, Ladner St, O'Connor, 
6163; 
Poveys Pty Ltd, 415 Scarborough Beach 
Road, Osbome Park, 6017. 
F.A. Hcnriques Ltd, 32 King St, Perth. 

Brown & Bums Ltd, 386 Hay St, Subiaco, 
6008. 
Foggitt Jones Pty Ltd, 
Clayton St, Bellevue, 6056; 
Watsons Supply Stores, 31 High St, Fre- 
mantle 6160. 
Joyce Bros (WA) Ltd, Forsyth St, O'Connor, 
6163. 
Joyce & Watkins, 10 High St, Fremantle, 
6160. 
Bruce Small Pty Ltd, 647 Murray St, Perth. 

WA Brushware Co Ltd, Duke St, East 
Fremantle, 6158 

J.S. Corden & Co Pty Ltd, 429 Murray St, 
Perth; 
Henry Berry & Co (A/Asia) Ltd, 
625 Wellington St, Perth. 
FederaJ Cardboard Box Manufacturing Co, 
F.C.B. Industries, 75 Canington St, Clare- 
mom, 6010. 
Pearse Bros Ltd, 139 Fitzgerald St, 
North Perth, 6006; 
Ezywalkins Ltd, 618 Hay St, Perth. 
W.A. Glass Manufacturers Ltd. 
G.P.O. Box 259, Cannington, 6107; 
Australian Glass Manufacturers Co, 
G.P.O. Box 259, Cannington, 6107. 
Westralian Box Co Ltd, 42 Swan St, 
North Fremantle, 6159. 
Metropolitan Brick Co Ltd, 
54 Havclock St, West Perth, 6005; 
Bristile Ltd, Lord St, Perth. 
Browne's Limited, 299 Charles St, 
North Penh, 6006; 
"Sunny-West" Dairies, 86 Radium St, 
Bcntley, 6102. 
A.B. Barker & Co, 130 William St, Perth; 
The Australian Seal Co Pty Ltd, 43 King St, 
Perth. 

Cinema Equipment Manu- 
facturing and/or Dealing 
Coke and Firewood 
Dealing and/or Selling 

Cake, Biscuit and/or 
Pastry Manufacturing 
and/or Dealing 
Cement Manufacturing 
and/or Dealing 
Cash Register Dealing 

Clothes Manufacturing 
and/or Dealing 

Confectionery, Chocolate 
and/or Cocoa Manufac- 
turing and/or Dealing 

Condensed Milk Manu- 
facturing and/or Dealing 

Dictaphones Dealing and/ 
or Selling 
Draper Dealing, Wholesale 

Directories Dealing and/ 
or Selling 
Drug and Chemical 
Manufacturing and/or 
Dealing 

Earthenware Manufac- 
turing and/or Dealing 
Electrical Supplies 
and/or Equipment and/or 
Apparatus Dealing and/or 
Selling 
Engineers Electrical 

Electroplating 

Engraving and/or 
Stamping 

Elevators, Installation 
and/or Dealing 

Engineers and/or Brass 
and/or Iron Founders 

Farm Implement Manufac- 
turing and/or Dealing 
Fibrous Plaster Goods 
Manufacturing and/or 
Dealing 

Fencing Manufacturing 
and/or Dealing 
Flour Milling and/or 
Dealing 

Fancy Goods Dealing 
Fruit Trading 

Frait Extract and/or 
Essences Manufacturing 
and/or Dealing 
Furniture and/or 
Cabinet and/or Chair 
Manufacturing and/or 
Dealing 
Gas and Electricity 
Supplying 
Grocery Manufacturing 
and/or Dealing 

55. Grain and Cereal Foods, 
Milling and/or Dealing 

56. Grain Agents, Handling 
and/or Grain Machinery 
Installation 

57. Hats and/or Cap Manu- 
facturing and/or Dealing 

Representative 
Western Electric Co, 2 William St, Perth. 

Fremantle Gas & Coke Co, Cantonment St, 
Fremantle, 6160; 
Perth Jarrah Mills Ltd, 255 Adelaide Tee, 
Perth. 
Mills & Wares Ltd, South Tee, Fremantle, 
6160 

Swan Portland Cement Ltd. Burswood Road, 
Rivervale, 6103. 
National Cash Register Co Pty Ltd. 
231 Adelaide Tee, Perth. 
Goode, Durrani & Murray Ltd, 
39 William St, Path; 
National Clothing Co Ltd, 43 King St, Perth; 
Paterson, Laine & Brace Ltd. 158a Murray 
St, Perth. 
MacRobertson (WA) Ltd, 523 Murray St, 
Perth; 
Plaistowe & Co Ltd, 155 Havelock St, 
West Perth. 
Nestles and Anglo Swiss Condensed Milk 
Co, 
(A/Asia) Ltd, 236 Railway Parade, West 
Leederville, 6007. 
Dictaphones Sales ami Service, 
Trinity Arcade, Path. 
G.R. Wills & Co Ltd, 573 Wellington St, 
Perth. 
H. Wise & Co Ltd, 135 Sl George's Tee, 
Perth. 
F.H. Faulding & Co Ltd, 493 Abcmethy 
Road, Kcwdale, 6105; 
Felton Grimwadc & Bickford Lai, 297 
Murray St, Perth. 
Stoneware Pipe & Pottery Co Ltd, 
41 Barrack St, Perth. 
GEC-AEI (Australia) Pty Ltd, 
589 Hay Sl Subiaco; 
Atkins (WA) Limited, Belmont Ave, 
Belmont, 6104 
M.J. Bateman Ltd, 359 Scarborough Beach 
Road, Osbome Park, 6017; 
Westate Thbe & Engineering Co Ltd, 
4 Bermundsey St, Leederville, 6007. 
Jason Industries Ltd, Piibara St, Welshpooi, 
6105. 
Sheridans Engraving and Stamp Co, 
Florence St, West Perth, 6005; 
J. Gibney & Son Ltd, 375 Hay St, Path. 
Waygood Otis Aust Pty Ltd, 
c/- Cms Elevators, 9 Cootgardic Tee, 
East Perth, 6000 
Hoskins & Co Ltd, 494 Murray St, Perth; 
Tomlinson & Co Ltd, Planet St, Carlisle, 
6101 
H.V. McKay Massey Harris Pty Ltd, 
344 Murray St, Perth. 
Ceilings Co W.A. H.B. Brady Co Ltd 
Railway Pde, Bayswater, 6053; 
Perth Modelling Works, Ciaisebrook Road, 
East Perth 
Cyclone Co of Australia Pty Ltd, 
Brown St, East Perth. 
Gl Southam Roller Flour Mills Ltd, 
Stirling Hwy, North Fremantle, 6160; 
Perth Roller Flour Mills, Havelock St, 
West Path. 
P. Falk & Co Ltd, 317 Murray St, Perth. 
Tropical Traders, (E.T.T. Ltd) c/- Stanford 
Securities, 168 Adelaide Tee. Perth; 
Paterson & Co Limited, 11 Cliff St, Fre- 
mantle, 6160. 
Plaimar Limited, 169 Havelock St, West 
Perth. 

Heam Bros and Stead, 346 Albany Hwy, 
Victoria Park, 6100; 
Lockes Limited. 793 Hay St, Perth. 

Perth City Electricity and Gas Department, 
132 Murray Sl Perth. 
Robert Harper & Co Ltd. 
Phillimore Sl Fremantle, 6160; 
D & J Fowler Limited, 378 South Sl 
O'Connor, 6163; 
J & W Bateman Ltd, 47 Henry Sl Fremantle, 
6160; 
G. Wood Son & Co Ltd, 352 Murray Sl 
Perth. 
Purina Grain Foods (WA) Ltd, Harvest 
Road, North Fremantle. 
Bunge (Aust) Pty Ltd, 98 Sl George's Tee, 
Perth; 

R.E. Davidson & Co Ltd, Council Ave. 
Penh. 
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Hardware—Ironmongery 
Dealing 

Iron Galvanised and/or 
Sheet Manufacturing 
and/or Dealing 
Ice-cream Manufacturing 
and/or Dealing 
Ice Manufacturing and/or 
Dealing and/or Cool 
Storage 
Knitted Goods Manufac- 
turing and/or Dealing 

Leather and/or Leather 
Goods Manufacturing 
and/or Dealing 

Lamps and/or Stoves 
and/or Heating Equipment 
Dealing 
Lingerie, Hosiery, Manu- 
facturing. Dealing 
and/or Selling 

Machine Bearing Dealing 
and/or Selling 
Macaroni Manufacturing 
and/or Dealing 
Machinery Manufacturing 
and/or Dealing 

Meat Treatment and/or 
Exporting and/or Dealing 
and/or Selling 
Match Making and/or 
Dealing 
Motor Accessories and/or 
Parts Dealing and/or 
Selling 
Motor Vehicle Assembling, 
Importing, Dealing and/ 
or Agents 

Nail Manufacturing and/or 
Dealing 
Optical Supplies 

Paper and/or Paper Bag 
Manufacturing and/or 
Dealing 
Produce Agents & 
Brokers 

Pipe Manufacturing 
and/or Dealing 

Panel Beating and Coach 
Building 
Paint and/or Glass 
Manufacturing and/or 
Dealing 

Preserved Foods, Manu- 
facturing, Canning and/ 
or Dealing 

Printers and/or Book 
Binders and/or Paper 
Rulers 

Printers' Supplies & 
Furniture 

Radio and/or Broadcasting 
Equipment, Dealing and/or 
Selling 
Refrigerators Dealing 
and/or Selling 

Representative 
Bamett Bros (1934), 203 Hay St, Path; 
Harris Scarfe and Sandovcrs Ltd, c/- San- 
dovcrs McLeans Ltd, P.O. Box 173, Clover- 
dale, 6105; 
W. Drabble Limited, 21 King Edward Road, 
Osbome Park, 6017; 
McLean Bros & Rigg Ltd, Ewing St, 
Bentiey, 6102. 
John Lysaghts (Aust) Ltd, 38 Norma Road, 
Myaree, 6154. 

Peters American Delicacy Co (WA) Ltd, 
110-120 Roe St, Perth. 
Fremantle Cold Storage Co Ltd, 
34 Queen Victoria St, Fremantle, 6160. 

Lincoln Mills (Aust) Ltd, 150 William St, 
Perth; 
W.A. Knitters Ltd, 59 Brewer St, East Perth. 
Basnett Garland Ltd, 47 King St, Perth; 
Hugo Fischer (1940) Pty Ltd, 
449 Orrong Rd, Kcwdale, 6105; 
Mallabone's, 619 Hay St, Perth; 
B. Rosenstam Pty Ltd, 61-65 King St, Perth. 
Aladdin Industries Pty Ltd, 
863 Wellington St, Perth. 

Bonds Industries Ltd, 98 Havelock St, 
West Perth, 6005; 
Franklin Hosiery Mills, 261-263 Hay St, 
Subiaco, 6008. 
Bearing Service Co of Aust (WA) Ltd, 
6 Gordon St, Perth. 
Atlas Macaroni Co Ltd, 5 Wellman St, 
Perth. 
Chamberlains Industries Ltd, 
Gt. Eastern Hwy, Guildford, 6055; 
Malloch Bros Ltd, 50=54 William St, Perth; 
Wigmores Limited, 128 Gt Eastern Hwy, 
Sth Guildford, 6056. 
Anchorage Butchers Ltd, Cockbura Road, 
Coogee, 6166. 

W.A. Match Co Limited, Havelock St 
West Perth, 6005. 
Coventry Motor Replacements Ltd, 
878 Hay St Perth. 

Ford Motor Co (Aust) Ltd, 
130 Stirling Hwy, Nth Fremantle, 6159; 
General Motors-Holden Ltd, Buckland Ave, 
Mosman Park, 6012; 
Winterbottom Motor Co Ltd, 3 Mill St 
Perth. 
Eilbeck and Sons Ltd, 27 Jackson St 
Bayswater, 6053. 
Arthur Cocks & Co Ltd, 177 Wellington St 
Perth. 
W.A. Paper Bag Co Ltd, 177 Wellington St 
Perth 

Hayncs & Clements, 45 Marquis St 
West Perth, 6005; 
F.W. Wright & Co, 609 Wellington St Perth. 
Humes Pipe Co (Aust) Ltd, 
89 Salvado Road, Wembley, 6014; 
Stewarts & Lloyds (Aust) Pty Ltd, 
140 Stirling Hwy, Nth Fremantle, 6159. 
Boltons Limited, Stone St West Perth, 6005. 

Clarksons (WA) Ltd, 877 Wellington St 
Perth; 
Lewis Berger & Sons (WA) Ltd, 443 
Scarborough Beach Rd, Osbome Park, 6017. 
F. Instone & Co, 19 Essex St Fremantle, 
6160; 
J & O Lyons & Co, 122 Charles St West 
Perth, 6005. 
H. Jones & Co Pty Ltd, 10 Briggs St 
Victoria Park, 6100; 
Mumzone Products Ltd, Railway Parade, 
East Cannington, 6107; 
Ocean Canning Co, Belmont Park, 6104; 
H. Rayner and Sons, 86 Railway Parade, 
West Perth, 6005. 
Imperial Printing Co Ltd, 280 Wellington St, 
Perth; 
Paterson's Printing Press Ltd, 56 Murray St, 
Perth; 
The People's Printing and Publishing Co of 
WA Ltd, 38 Stirling St Perth. 
R. Collie & Co Ltd, 106 Norma Road, 
Myaree, 6154; 
FJ. Wimble & Co Ltd, 339 Newcastle St, 
Perth. 
Phillips Electrical Industries of Aust Pty 
Ltd, Abemethy Road, Belmont 6104. 

A.J. Baker & Sons, 209 Stirling Hwy. 
Claremont 6010. 

Rubber Goods, Manufac- 
turing and/or Dealing 

Rope and Twine Manufac- 
turing and/or Dealing 
Salt Manufacturing and/ 
or Dealing 
Scales and Weights 
Dealing 
Soap and/or Candle Manu- 
facturing and/or Dealing 

Stone Quarrying 

Stone, Sand, Lime and/or 
Gravel Dealing 
Sheet Metal Goods and/or 
Manufacturing and/or 
Dealing 
(BLANK) 
Stationery Manufacturing 
and/or Dealing 

Sandalwood Dealing 

Slipper Manufacturing 
and/or Dealing 
Stove Making and/or 
Dealing 
Tobacco and/or Cigarette and/or 
Cigar Manufacturing and/or Deal- 
ing 

Typewriters and/or Other 
Office Machines and/or 
Requisites, Dealing 
Tea, Coffee and Cocoa 
Dealing 
Tools Dealing 

Wicker Manufacturing 
and/or Dealing 
Wire and Wire Netting 
Manufacturing and/or 
Dealing 
Windmill Dealing 

Wine and Spirits Manu- 
facturing and/or Dealing 

Representative 
Dunlop Rubber (Aust) Ltd, 
440 Hay St, Subiaco, 6008; 
Goodyear Tyre & Rubber Co (Aust) Ltd, 
17 Cart St, West Perth, 6005. 
W.A. Rope & Twine Co Pty Limited, 
Stirling Hwy, Mosman Park. 
F.B. Dungey, 19 Baker Ave, East Perth. 

Hamer & Co, 10-12 Irwin St, Perth. 

Soap Distributors Ltd, 
Thompson Road, North Fremantle, 6159; 
Lever Bros Pty Ltd, 67 King St, Perth. 
White Rock Quarries Ltd, C.M.L. Building, 
Perth. 
Balcana Lime and Stone Co 197 Lake St, 
Perth. 
Federal Tinware Manufacturing Co Ltd, 
36 Roe St, Perth. 

Lamson Paragon Limited, 112 George St, 
Queens Park, 6107; 
Spicers & Detroold Ltd, 78 Channon St, 
Queens Park, 6107; 
Sands & MacDougall Pty Ltd, 669 Hay St, 
Path. 
Australian Sandalwood Co Ltd, 229 Stirling 
Hwy, Claremont, 6010. 
Slipper Factory Co, 344-346 Hay St, Perth. 

Mctters Ltd, Salvado Road, Wembley, 6014. 

E.S. Lazarus £c Co Ltd, 442 Murray St, 
Perth; 
W.D. & H.O. Wills Aust Ltd, 466 Scarbor- 
ough Beach Road, Osbome Park, 6017, 
Burroughs Ltd, 639 Murray St, Perth; 
Ston and Hoare Typewriters Ltd, 
256 Murray St, Perth. 
Bushells Pty Ltd, President St, 
Kcwdale, 6105. 
Consolidated Pneumatic Tool Co Ltd, 
331 Murray St, Path. 
J.F. Brown, 339 Stirling St, 
Highgate Hill. 
Ryland Bros (Aust) Ltd, 37 St George's Tee, 
Perth. 

Southern Cross Windmill and Engine Co 
Ltd, 292 Railway Tee, Maylands, 6051. 
Distillers Agency Ltd, 32 Mounts Bay Road, 
Perth; 
B. Seppelt and Sons Ltd, 5 Pakenham St, 
Fremantle, 6160; 
Penfolds Wines Ltd, 109 James St Perth. 

Schedule II—Retail. 
Industry 

Auctioneering 

Bed and/or Bedding 
and/or Bedstead Dealing 
and/or Sdling 
Bicycle Dealing 

Boot and Shoe Dealing 
Book and Stationery 
Dealing and/or Selling 

China and Glass Dealing 
and/or Selling 
Clothes Dealing and/or 
Selling 
Drapery Selling, Retail 

Druggists and/or Pharma- 
ceutical Chemists 
Departmental Stores 

Electrical Supplies and/ 
or Apparatus Dealing 
and/or Selling 
Florists and/or Nursery- 
men 
Fish Dealing 

Fruit and Vegetable 
Dealing 
Furniture Dealing 
(including Upholstering) 

Representative 
Gregsons Auction Market 250 Beaufort St 
Perth; 
J&E Pell, 101-105 Murray St Perth. 
McMillans Ltd, 786 Hay St Perth. 

Swansea Cycle and Motor Co, 9 William St, 
Fremantle, 6160. 
Cecil Bros, 69 Barrack St Path. 
Alberts Book Shop, 16 Forrest Place, Perth; 
Carroll's Ltd, 566 Hay St Perth. 
Peerless Bread Manufacturers, 145 Fitzger- 
ald St West Perth, 6005. 
Nelson D'Raine, 189 Murray St Perth. 
Cans Bros Ltd, 688 Hay St Perth. 

Cox Bros (Aust) Ltd, 96 William St Perth; 
Walshs Ltd, 726 Hay St Perth. 
Economic Stores Ltd, Hay St Perth; 
Chas Moore & Co, Hay St Perth. 
Tilley's Ltd, 728 Hay St Perth. 

Boans Ltd, Wellington St Perth; 
Foy & Gibsons (WA) Ltd, Hay St Perth; 
Woolworths (WA) Ltd, 706 Hay St Perth. 
Electrolux Ltd, 162 Stirling Hwy, 
Claremont 6010. 

Wilson & John Limited, 74 Barrack St 
Perth. 
National Fisheries Ltd, Havelock St 
West Perth. 
Georgette Fur Co, 672 Hay St Perth. 
Ah Sam and Co, 112 Barrack St Perth. 

W Zimpel Ltd, 797 Hay St Perth. 



Industry Representative 
19. Grocery Dealing, Retail Charles Carter Ltd, 152 Stirling Hwy, Clare- 

mont, 6010; 
John Wills & Co Ltd, 419 Wellington St, 
Perth. 

20. Herbalist, Manufacturing 
and/or Dealing 

S.J. Taylor, 56 William St, Perth. 

21. Hardware—Ironmongery 
Dealing 

The Bairds Co Ltd, 491 Wellington St, Perth; 
Union Stores (WA) Ltd, 41 High St, Fre- 
mantle, 6160. 

22. Librarians Franceska Bookshop and Library, 506 Hay 
St, Perth 

23. Marble, Stone and/or 
Slate Dealing and/or 
Selling 

Wilson Gray & Co Ltd, 215 Newcastle St, 
Perth. 

24. Musical Instruments 
Dealing 

Musgroves Ltd, 874 Hay St, Perth. 

25. Mantles and/or Dresses 
Dealing 

Corot & Co Ltd, 874 Hay St, Perth. 

26. Milk Vendors Birkbeck's Ascot Dairy, 10 Servetus St, 
Swan bourne, 6010. 

27. Photographic Supplies, 
Dealing 

Kodak (A/Asia) Pty Ltd, 10 Chiver St, 
Kewdale, 6105. 

28. Refrigerators Dealing 
and/or Selling 

Nicholson's Ltd, 96 Barrack St, Perth. 

29. Rubber Goods Manufac- 
turing and/or Dealing 

Western Tyre Depot (1937) Ltd, 
4 Milligan St, Perth. 

30. Radio and/or Broad- 
casting Equipment 
Dealing and/or Selling 

W.J. Lucas Ltd, 20 Mount St, Perth; 
Wyper Howard Ltd, 671 Hay St, Perth. 

31. Sewing Machines Dealing Thomsons Ltd. 789 Hay St, Perth. 
32. Service Stations Tivoli Garage, 473 Murray St, Perth; 

Vetters and Co Ltd, 50 Murray St, Perth. 
33. Watchmaking and/or 

Jewellery Manufacturing 
and/or Dealing, 
Repairing 

Lcvinson & Sons, 713 Hay St, Path; 
Stewart Dawsons, 25 Plaza Arcade, Perth. 

Schedule III—Geraldton—Wholesale. 
Industry Representative 

1. Ale, Beer and Stout 
Brewing and/or Dealing 

The Globe Brewery Ltd, Geraldton, 6530. 

2. Aerated Water, Cordial 
Manufacturing and/or 
Dealing 

Chapman & Jose, 86 Francis St, Geraldton. 

3. Artificial Manure 
Manufacturing and/or 
Dealing 

Cuming Smith & Ml Lyell Farmers' 
Fertilisers Ltd, Geraldton. 

4. Building Construction Crothcrs Bros, Geraldton. 
5. Canning Geraldton Canneries Ltd, Geraldton. 
6. Engineering Wiltshire Bros, Fitzgerald St, Geraldton. 
7. Farm Implements and 

Machinery Merchants 
Sunshine Crooks & Brooker Co, 
65 Marine Tee, Geraldton. 

8. Flour Milling Dealing Victoria District Flour Milling Co Ltd, 
Geraldton. 

9. Grain Merchants Bogle Bros, Geraldton. 
10. Grocery Merchants Bums Philp & Co Ltd, 65 Durlacher St, Geraldton. 
n. Plumbing and/or 

Tinsmi thing 
Fitzpatrick & Co, 171 Eleanor St, 
Geraldton. 

12. Ice Manufacturing 
and/or Dealing 

Geraldton Ice Works, Geraldton. 

13. Newspaper Publishing 
and/or Dealing 

Geraldton Newspaper Ltd, Mortcr St, 
Geraldton. 

14. Tomato Pulping, Wool, 
Skin and Hide Merchants 

R. Webb, Geraldton. 

15. Wine and Spirit 
Merchants 

1 Herman and Co Ltd, Geraldton. 

Geraldton—Retail. 
1. Auctioneers W.P. Edwards, Geraldton. 
2. Bakers A.V. Davenport, Geraldton 
3. Bicycle and Accessories 

Dealing 
Bruce Small Pty Ltd, Geraldton. 

4. Books and/or Stationery 
Dealing and/or Newspaper 
Selling 

A.P. Rock, Geraldton. 

5. Butchers—Meat and By- 
products Dealing 

Waller & Son, 122 Augustus St, Geraldton. 

6. Clothiers and/or Drapery 
and/or Millinery Dealing 
and/or Selling 

Dowie's Drapery, Geraldton 

7. Druggists and/or Pharma- 
ceutical Chemists 

Veechia, Geraldton. 

8. Electrical Supplies 
Dealing and/or Selling 

R.M. Ellson, Geraldton. 

9. Furniture Dealing and/or 
Selling 

Lockes Ltd, Marine Tee, Geraldton. 

10. Grocery Dealing and/or 
Selling 

Geraldton Cash Stores, 26 Anzac Road, 
Geraldton. 

11. Hardware and/or 
Ironmongery 

Frank Green & Son, Geraldton. 

12. Motor Vehicle and/or 
Accessories and/or 
Parts Dealing and/or 
Selling. 

Young Motors Ltd, Cathedral Ave, 
Geraldton. 

Industry Representative 
13. Musical Instruments Dealing and/or Selling 

Lupp's Radio Centre, Geraldton. 

14. Service Stations Brady & Coblcy, Marine Tee, Geraldton. 

Schedule IV- -Albany—^Wholesale. 
Industry Representative 

1. Agents, Pastoralists 
and/or Stock and 
Station Owners 

C.E. Bolt & Co Ltd, Lower Stirling Tee, 
Albany, 6330 

2. Aerated Water Manufac- 
turing and/or Dealing 

Albany Aerated Water Factory, Albany. 

3. Bark and Mallet Dealing Henry Wills & Co Ltd, Stirling Tee, Albany. 
4. Bicycle and Accessories 

Dealing 
Great Southern Agency Ltd, Stirling Tee, 
Albany. 

5. Boot Manufacturing Cowdens Manufacturing Co, Albany. 
6. Butter Making and/or 

Cream and/or Milk 
Dealing 

Great Southern Co-op Butter Co, Albany. 

7. Engineering Wellman Engineering Works, Albany. 
8. Farm Implements Dealing Great Southern Agency Ltd, Stirling Tee, 

Albany. 
9. Gas Supplying Albany (WA) Gas Co, Albany. 
10. Grain Dealing C.E. Bolt & Co Ltd, Lower Stirling Tee, 

Albany. 
11. Musical Instrument and 

Radio and/or Broad- 
casting Equipment 
Dealing and/or Selling 

Great Southern Agency Ltd, Stirling Tee, 
Albany. 

12. Wheat and Produce 
Dealing 

R. Bell & Co, 168 Stirling Tee, Albany. 

13. Wool, Skin and Hide 
Dealing 

Henry Wills & Co Ltd, Stirling Tee, Albany. 

14. Wool Weaving and/or 
Cloth Manufacturing 

West Australian Worsted and Woollen 
Mills Ltd, Albany. 

Albany—Retail. 
1. Ale, Beer and Stout 

Dealing 
E. Bamett & Co Ltd. Albany. 

2. Auctioneers Arthur Johnson & Co, Albany. 
3. Bakers H.L. Day 8c Son, c/—Day Bros, Albany. 
4. Butchers—Meat and 

Bi-Products 
Cobley & Co, Albany. 

5. Books and/or Stationery 
Dealing and/or Newspaper 
Vendor 

Norman Bros, Stirling Tee, Albany. 

6. Clothes and/or Drapery 
and/or Millinery 
Dealing and/or Selling 

Beals Ltd, York St, Albany 

7. Grocery Dealing and/or 
Selling 

Timewell's Stores, Albany. 

8. Hardware and/or Iron- 
mongery Dealing and/or 
Selling 

Drew, Robinson 8c Co, 134 Stirling Tee, 
Albany, 

9. Newspaper Publishing 
and/or Dealing 

Albany Advertiser Ltd, 165 York St, 
Albany. 

10. Motor Vehicle and/or 
Accessories and/or 
Parts Dealing and/or 
Selling and/or Motor 
Service Stations 

Manley's Motor and Engineering Works, 
Albany. 

H. Wine and Spirit 
Dealing 

E. Bamett & Co Ltd, Albany. 

FITTERS (CONTINUOUS PROCESS WORK) 
HOSPITALS AWARD 1972 

No. 20 of 1971. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 21st day of September, 1993. 
J. CARRIGG, 

Registrar. 

Fitters (Continuous Process Work) Hospitals Award 1972 
Award No. 20 of 1971. 

1.—Title. 
This Award shall be known as the Fitters (Continuous 

Process Work) Hospitals Award 1972 and replaces Award 
No. 20 of 1961. 
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1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by die Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area, Scope and Term 
4. Rates of Pay 
5. Hours of Duty 
6. Overtime 
7. Paid Leave for English Language Training 
8. Application of Engineering Trades (Government) 

Award 
Schedule of Applicants 
Schedule of Respondents 

3.—Area, Scope and Term. 
This Award shall apply to Fitters employed on Continu- 

ous Process Work at hospitals operated by the respondents 
and shall operate for a period of twelve months from the date 
hereof. (The date of this award is the 11th day of August, 
1972). 

4.—Rates of Pay. 
It is a term of this Award that the Unions undertake for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or over award except when 
consistent with the State Wage Principles. 

(1) (a) Subject to this Schedule, an adult employee in a 
classification specified in the table set out below 
(other than an apprentice) shall be paid at the 
respective award wage rate per week assigned to 
that class of work. 

The base rate, supplementary payment and 
additional payment prescribed herein shall operate 
from the first pay period commencing on or after 
12 April 1990 and remain in force for a period of 
six months. 

An employee's award rate of pay is inclusive 
of the base rate of pay and the supplementary 
payment as prescribed. The total rate of pay is 
inclusive of the base rate, supplementary payment 
and additional payment, where applicable. 

The all purpose hourly rate for this Award shall 
be l/38th of the total rate prescribed herein. 

Classification Base Supple- Addi- Years of Total 
Rate mentary tional Service Wage 

Payment Payment Completed Per Wk 
$ $ $ $ 

Engineering 
Tradesperson: 356.30 50.70 18.40 — 425.40 

23.40 (1) 430.40 
27.70 (2) 434.70 

(b) Levels Classifications: 
Engineering Tradesperson 
Level 1—Fitter 

Provided that a fitter who holds a Boiler 
Attendant's Certificate and who, in addition to 
working as a Fitter is required to maintain and 
supervise the operation of a boiler, shall be paid 
an allowance per week at the rate of— 

(i) When employed at Royal Perth 
Hospital $10.20 

(ii) At any other Hospital $ 6.30 
(2) Tool Allowance: 

(a) Where an employer does not provide a tradesper- 
son with tools ordinarily required by that trade- 

sperson in the performance of work as a tradesper- 
son, the employer shall pay a tool allowance of 
$9.00 per week to such tradesperson for the 
purpose of supplying and maintaining tools 
ordinarily required in the performance of work as 
a tradesperson. 

(b) Any tool allowance paid pursuant to paragraph (a) 
of this subclause shall be included in, and form 
part of, the ordinary weekly wage prescribed in 
this clause. 

(c) An employer shall provide for the use of trade- 
spersons all necessary power tools, special pur- 
pose tools and precision measuring instruments. 

(d) A tradesperson shall replace or pay for any tools 
supplied by the employer, if lost through negli- 
gence. 

(3) Liberty to Apply: 
Leave is reserved to the Respondents to the Award to 

make application to vary the First Schedule—Wages 
consequent upon the outcome of the 1989-90 paid rates 
review conducted by the Australian Industrial Relations 
Commission. 

5.—Hours of Duty. 
(1) The hours of duty for continuous shift employees shall 

be an average of 38 hours per week to be worked in 
accordance with the following provisions: 

(a) Four Week Cycle: The ordinary working hours 
shall be worked in a 19 day four week cycle, 
Monday to Friday inclusive, being 19 working 
days of eight hours each and 0.4 of one hour on 
each day worked accruing as an entitlement to 
take the fourth Monday in each cycle as a paid day 
off; or 

(b) by agreement between the parties, the ordinary 
working hours shall be 76, worked over nine days 
per fortnight, exclusive of Saturdays and Sundays, 
with the tenth day to be taken as an unpaid 
rostered day off. 

(2) (a) The employer may require any employee to work 
reasonable overtime at overtime rates, and such 
employee shall work overtime in accordance with 
such requirements. 

(b) The Union, or employee or employees covered by 
this award, shall not in any way, whether directly 
or indirectly, be party to, or concerned in any ban, 
limitation or restriction upon the working of 
overtime in accordance with the requirements of 
this subclause. 

6.—Overtime. 
(1) All time worked in excess of or outside of the usual 

working hours shall be paid at the rate of time and a half 
for the first two hours after the usual stopping time, and 
double time thereafter. 

(2) When an employee is required for overtime duty in 
excess of one hour after the usual ceasing time, without 
being notified the previous day, such employee shall be 
supplied with any meal required or be paid $5.80 in lieu of 
that meal. This subclause shall not apply to employees 
residing within a radius of 800 metres of the workplace. 

(3) An employee called back after completing a day's 
work or called out on a Saturday or Sunday, shall be paid 
a minimum of three hours at overtime rates, but if he is 
called out more than once within any period of three hours 
of a call, he shall not be entitled to any further payment for 
time worked within the period of three hours from the time 
when he commenced work in response to his first call. 

(4) Overtime shall be computed at the rate applicable to 
the day on which the time is worked provided that double 
time (i.e. twice ordinary rate) shall be the maximum rate 
payable under any provision of the award. 

(5) Overtime on night or afternoon shifts shall be 
calculated on the basis of the rate paid for such shift. 

13334—6 
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7.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without loss of 

pay shall be granted to employees from a non-English 
speaking background, who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
employees, or are not able to meet the accepted production 
requirements of that particular occupation or industry, to 
attend English training conducted by an approved and 
authorised Authority. The selection of employees for 
training will be determined by consultation between the 
employer and the appropriate Unions. 

(2) Leave will be granted to enable employees selected 
to achieve an acceptable level of vocational English 
proficiency. In this respect the tuition content with specific 
aims and objectives incorporating the pertinent factors at 
subclause (3) hereof shall be agreed between the employer, 
the Unions and the Adult Migrant Education Service or 
other approved Authority conducting the training. 

(3) Subject to appropriate needs assessment participation 
in training will be on the basis of a minimum of 100 hours 
per employee per year. 

The agreed desired proficiency level will take account of 
the vocational needs of an employee in respect of 
communication, safety and welfare and productivity within 
his/her current position as well as those positions to which 
he/she may be considered for promotion or redeployment. 
It will also take account of issues in relation to training, 
retraining and multiskilling, award restructuring, industriS 
relations and safety provisions, and equal opportunity 
employment legislation. 

8.—Application of Engineering Trades 
(Government) Award. 

Except as to the provisions hereinbefore appearing, the 
provision of Award 29, 30, 31/1961 and 3/1962 as amended 
shall apply to employees covered by this Award. 

R.A.C. PATROL AND MECHANICAL SERVICES 
AWARD 1993 

No. A 14 & 1235 of 1988. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 30th day of September, 1993. 
J. CARRIGG, 

Registrar. 

R.A.C. Patrol and Mechanical Services Award 1993 
Award No. A 14 and 1235 of 1988. 

1.—Title. 
This Award shall be known as the R.A.C. Patrol and 

Mechanical Services Award 1993 and shall replace the 
R.A.C. Patrolmen's Award 1988. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Case Principles—June 1991 
3. Area 
4. Scope 

4A. Division of Award 
5. Definitions 

Part I—General 
6. Structural Efficiency 
7. Award Modernisation 
8. Annual Leave 
9. Long Service Leave 

10. Union Organisation 
11. Contract of Service 
12. Payment of Wages 
13. Uniforms 
14. First Aid Kit 
15. Representation 
16. Committee Representation 
17. Duration of Award 
18. Public Holidays 
19. Training 
20. Avoidance of Industrial Disputes 

Part II—Patrols 
21. Wages 
22. Hours 
23. Rosters 
24. Meals 
25. Overtime 
26. Penalty Rates 
27. Sick Leave 
28. Tools 
29. Transport 
30. Amenities 

Part III—Mechanical Services 
31. Wages 
32. Hours 
33. Postered Days Off 
34. Meals 
35. Overtime 
36. Sick Leave 
37. Tools and Equipment 
38. On-Site Inspections 

Schedule 1. Parties to Award 

2A.—State Wage Case Principles—June 1991. 
It is a term of this award, arising from the decision of the 

Western Australian Industrial Relations Commission in the 
State Wage Case on 17 June 1991, that the unions will not 
pursue, prior to 14 November 1991, any extra claims, award 
or over-award, except when consistent with the principles 
determined by the decision. 

3.—Area. 
This Award shall have effect over the State of Western 

Australia. 

4.—Scope. 
This award shall apply to the employees employed by the 

R.A.C. as Patrols, Senior Vehicle Inspectors, Vehicle 
Inspectors Special Services, Vehicle Inspectors, Booking 
Officers and Service Attendants. 

4A.—Division of Award. 
This Award shall be divided into three parts. 

Part I—General—which shall apply to all classifica- 
tions covered by this Award 

Part II—Patrols—which shall apply to Patrols only. 
Part III—Mechanical Services—which shall apply 

to Senior Vehicle Inspectors, Vehicle Inspectors 
Special Services, Vehicle Inspectors, Booking Officers 
and Service Attendants. 

5.—Definitions. 
(1) "Union" means the Metals and Engineering Workers' 

Union of Western Australia. 
(2) "R.A.C." means the Royal Automobile Club of WA 

(Incorporated). 
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(3) "Shop Committee" shall mean the union's site 
committee, consisting of Senior Shop Steward, Shop 
Steward and five elected members of the Metals and 
Engineering Workers' Union of Western Australia. 

(4) "Afternoon Shift" means any complete unbroken 
shift which commences at or after 3.00 p.m. 

(5) "Day Shift" means any complete unbroken shift 
which commences at or after 6.00 a.m. and before 
11.00 a.m. and finishes no later than 6.00 p.m. 

(6) "Night Shift" means any complete unbroken shift 
which commences at or after midnight. 

(7) "Employee" referred to herein means a person 
employed by the R.A.C. as a Patrol, Senior Vehicle 
Inspector, Vehicle Inspector Special Services, Vehicle 
Inspector, Booking Officer or Service Attendant. 

(8)' 'Day Employee'' means a patrolman who works from 
11.24 a.m. to 7.00 p.m. Monday to Friday—excluding 
public holidays. 

(9) "Patrolman" means a worker whose principal duties 
are to render assistance to motorists in accordance with the 
R.A.C.'s roadside service including the making of minor 
repairs and adjustments. Such duties to include any 
reasonable duties associated with the R.A.C.'s roadside 
service. 

(10) "Senior Vehicle Inspector" means an employee 
whose principal duties are to oversee Vehicle Inspectors and 
ensure that vehicle inspections are carried out and technical 
advice is given in an efficient manner. 

(11) "Vehicle Inspector Special Services" means an 
employee whose principal duties are to inspect and report 
on vehicle and components after accidents, failure or repair. 

(12) "Vehicle Inspector" means an employee whose 
principal duties are to inspect and report on vehicles on 
R.A.C. premises or elsewhere, and provide technical and 
motoring advice to members. 

(13) "Booking Officer" means an employee whose 
principal duties are the allocation of inspections, and the 
recording of inspection statistics, and who meets the 
requirements of a Vehicle Inspector. 

(14) "Service Attendant" means an employee whose 
principal duties are to assist the Vehicle Inspectors as 
required and clean the workshop and inspection equipment. 

PART I—GENERAL. 
6.—Structural Efficiency. 

(1) Arising out of the decision on 8 September 1989 in 
the State Wage Case and in consideration of the wage 
increases resulting from the first structural efficiency 
adjustment in Application No. 2627 of 1989 (R), employees 
are to perform a wider range of duties including work which 
is incidental or peripheral to their main tasks or functions. 

(2) The parties to this Award are committed to co- 
operating positively to increase the efficiency, productivity 
and competitiveness of the Royal Automobile Club and to 
enhance career opportunities and job security of Club 
employees. 

(3) Measures raised by the Royal Automobile Club, its 
employees or Union for consideration, consistent with the 
objectives of subclause (1) hereof, shall be processed 
through the consultative mechanism in Clause 16 of this 
Award. 

(4) Measures raised for consideration consistent with 
subclause (2) hereof shall be related to the facilitative 
provisions contained in this Award and, subject to Clause 
19.—Training, matters concerning training and, subject to 
subclause (5) hereof, any other measures consistent with the 
objectives of subclause (1) of this clause. 

(5) Without limiting the rights of either the R.A.C. or the 
Union to arbitration, any other measure designed to increase 
flexibility within the R.A.C. and sought by any party shall 
be notified to the Commission and, by agreement of the 
parties involved, shall be subject to the following require- 
ments: 

(a) the changes sought shall not affect provisions 
reflecting national standards recognised by the 

Western Australian Industrial Relations Commis- 
sion; 

(b) the majority of employees affected by the change 
must genuinely agree to the change; 

(c) no employee shall lose income as a result of the 
change; 

(d) the Union must be a party to the agreement; 
(e) the Union shall not unreasonably oppose any 

agreement; 
(f) any agreement shall be subject to approval by the 

Western Australian Industrial Relations Commis- 
sion and, if approved, shall operate as a schedule 
to this Award and take precedence over any 
provision of this Award to the extent of any 
inconsistency. 

(6) Any disputes arising in relation to the implementation 
of subclauses (2) and (3) hereof shall be subject to the 
Avoidance of Industrial Disputes provisions in Clause 20 of 
this Award. 

7.—Award Modernisation. 
(1) In accordance with subclause (5) in Clause 6.— 

Structural Efficiency, the parties are committed to moderni- 
sing terms of the Award. 

(2) The parties will discuss all matters raised which may 
lead to increased flexibility and efficiency within the R.A.C. 
and the removal of obsolete conditions to better reflect the 
realities of modem industry practices and assist the 
restructuring process. Any such discussion with the Union 
shall be on the premise that: 

(a) The majority of employees at the enterprise must 
genuinely agree; 

(b) No employee will lose income relative to ordinary 
hours worked as a result of the change; 

(c) The Union must be party to the agreement where 
matters require variations to the Award; 

(d) The Union will not unreasonably oppose any such 
agreements; 

(e) Agreements which require variations to the Award 
shall be filed in the Western Australian Industrial 
Relations Commission to be formally determined; 

(f) An agreed disputes procedure shall apply if 
agreement cannot be reached in the implementa- 
tion process of a particular issue. 

(3) Should agreement be reached pursuant to subclause 
(2) hereof and that agreement requires variation of the 
Award, the parties shall support such Award variation. 

(4) There shall not be limitations placed on any Award 
matter raised for discussion. 

(5) The parties agree that the Joint Committee will 
continue to meet with the aim of modernising the Award. 

8.—Annual Leave. 
Shift Patrols: 

(1) A period of five weeks annual leave shall be 
allowed to an employee after 12 months continu- 
ous service. 

(2) The composite rate of pay shall apply for the 
period of leave. 

(3) Gazetted public holidays, including those falling 
during the annual leave period, shall be calculated 
in accordance with Clause 26(4) and added to 
ordinary annual leave pay, which shall be paid 
before an employee takes his/her leave. 

(4) Annual leave shall be taken by the employee at the 
discretion of the employer but within three months 
of the due date. 

(5) After one month's continuous service an em- 
ployee whose services are terminated other than 
under Clause 11(2) hereof, or who resigns after 
giving notice shall be entitled to pro-rata leave for 
each complete month of service. 
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All other Employees: 
(1) A period of four weeks annual leave shall be 

allowed to an employee after 12 months continu- 
ous service. 

(2) For the period of leave the employee shall be paid 
his/her normal rate of pay plus the leave loading 
of seventeen and one half percent. 

(3) An employee is paid on a gazetted public holiday 
and not required to work the normal hours 
stipulated in Clause 5(8). When a public holiday 
falls during the employee's annual leave an 
additional day of leave will be granted in lieu. 

9.—Long Service Leave. 
The Long Service Leave provision set out in Volume 72 

of the Western Australian Industrial Gazette at pages 22-25, 
both inclusive, are hereby incorporated in and form part of 
this Award. 

10.—Union Organisation. 
(1) An accredited representative of the Union shall be 

permitted to interview new employees at a time mutually 
suitable to the R.A.C. and the Union. 

(2) In the case of a disagreement existing or anticipated 
concerning any of the provisions of this Award, an 
accredited representative of the Union shall be permitted to 
interview the employees during the recognised meal hours 
on the premises of the R.A.C. but this permission shall not 
be exercised without the consent of the R.A.C. more than 
once in any one week. 

(3) The Road Service Manager and the Chief Engineer 
will be kept infonned of accredited representatives of the 
Union. 

11.—Contract of Service. 
(1) The contract of service shall be weekly and shall be 

terminable by not less than one week's notice on either side 
given at any time. Provided that if the required notice is not 
given, one week's wages shall be paid by the R.A.C. or 
forfeited by the employee. 

(2) Any employee who is incompetent or guilty of 
misconduct, dishonesty or drunkenness may be dismissed at 
any time without payment in lieu of notice in which case 
wages shall be paid only up to the time of dismissal. 

(3) The R.A.C. shall be under no obligation to pay for any 
time not worked upon which the employee is required to be 
present for duty, except where such absence from work is 
due to illness and comes within the provisions of Clauses 
27 or 36 whichever is applicable or such absence is on 
account of holidays to which the employee is entitled under 
the provisions of this Award. 

12.—Payment of Wages. 
Wages shall be paid fortnightly on alternate Thursdays by 

Electronics Funds Transfer into a financial institution 
account nominated by the employee. 

13.—Uniforms. 
The existing customs relating to the supply and cleaning 

of uniforms by the R.A.C., as outlined in the memorandum 
given to new employees on appointment, shall continue to 
apply during the currency of this Award. 

14.—First Aid Kit. 
An adequate supply of first aid materials will be provided 

and constantly maintained by the R.A.C. at a place 
reasonably accessible to employees requiring its use. 

15.—Representation. 
The Shop Committee shall represent the Union in all its 

dealings with the R.A.C. concerning all matters affecting the 
employment of its members. Representatives of the Shop 
Committee who attend the Joint Consultative Committee 
meetings shall be allowed the necessary time during 
working hours to attend the Joint Consultative Committee 
meetings, or if attendance is required outside working hours, 
the time so spent shall be paid for at ordinary rates. 

73 W.A.I.G. 

16.—Committee Representation. 
(1) The aim of the Joint Consultative Committee will be 

to provide good communications and harmonious employer/ 
employee relations. 

(2) The Joint Consultative Committee shall be comprised 
of the General Manager Operations, Group Human Re- 
sources Manager, the Chief Engineer and the Road Service 
Manager, or their nominees, together with the duly elected 
Senior Shop Steward, two Shop Stewards, and two other 
members of the Shop Committee. 

(3) Operation of the Joint Consultative Committee shall 
be as per the agreed Constitution. 

(4) Subject to reasonable notice being given, a representa- 
tive of the Union or the Employer Body may attend Joint 
Consultative Committee meetings. 

(5) The role of the Joint Consultative Committee will be 
to consider, discuss and formulate proposals for considera- 
tion and approval by the Club and the Union in the following 
areas: 

(a) Implementation of workplace changes. 
(b) Training. 
(c) Matters affecting the industrial relationship be- 

tween the employer and employees within the 
scope of this Award. 

(d) Equipment, work organisation and club member 
relations. 

(e) Classification structures and definitions. 
(f) Wages and conditions. 

(6) The Joint Consultative Committee may refer industrial 
disputes to the Avoidance of Industrial Disputes procedure. 

(7) The Joint Consultative Committee shall meet when 
required by either party. 

17.—Duration of Award. 
(1) The term of this Award shall be for a period of three 

years from the beginning of the first pay period to 
commence on or after the 7th day of April, 1993. 

(2) This Award may be varied at any time by agreement 
between the parties upon either party giving to the other one 
month's written notice of their desire to negotiate a variation 
and stating details of the variation sought. 

(3) Three months before the expiration of this Award the 
parties shall enter into bona fide negotiations for a new 
Award. 

18.—Public Holidays. 
Public holidays will be New Year's Day, Australia Day, 

Good Friday, Easter Monday, Anzac Day, Queen's Birth- 
day, Foundation Day, Christmas Day, Boxing Day, Labour 
Day and any gazetted holidays proclaimed by the State 
Government. 

19.—Training. 
(1) The parties to this Award recognise that in order to 

maintain and develop efficiency and productivity of the 
Club, a continued commitment to training and skill 
development is required. Accordingly, the parties commit 
themselves to: 

(a) Maintaining and developing a skilled and flexible 
workforce. 

(b) Providing employees with career opportunities 
within the requirements of this award through 
appropriate training to acquire additional skills; 
and 

(c) Removing barriers to the utilisation of skills 
acquired. 

(2) By consultation through the Joint Consultative 
Committee a training programme shall be maintained and 
developed consistent with: 

(a) The current and future skill needs of the Club's 
activities. 

(b) The size, structure and nature of operations of the 
Club's activities. 
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(3) (a) Where employees are required to attend outside 
training courses during ordinary working hours there will be 
no loss of pay. 

(b) Any costs associated with standard fees for courses 
prescribed by the R. A.C. and prescribed books incurred with 
the undertaking of training shall be reimbursed by the 
R.A.C. upon evidence of such expenditure. Provided that 
reimbursement shall also be on an annual basis subject to 
the presentation of reports of satisfactory progress. 

(d) Travel costs incurred by an employee undertaking 
training in accordance with this clause which exceed those 
normally incurred in travelling to and from work, shall be 
reimbursed by the R.A.C. 

(4) (a) Patrols: 
In-house training will normally be conducted during 

ordinary working hours without loss of pay. 
(b) All Other Employees: 

In-house training will normally be conducted outside 
of ordinary working hours in which case prevailing 
overtime rates of pay will apply. 

Employees shall attend such training provided 
reasonable notice is given by the employer. 

20.—Avoidance of Industrial Disputes. 
(1) Subject to the provisions of the Industrial Relations 

Act 1979 as amended from time to time, the following 
procedure for the resolution of any grievance or industrial 
dispute relating to the interpretation or application of this 
Award shall apply. The objective of the procedure shall be 
to promote the resolution of disputes by measures based on 
consultation, co-operation and discussion; to reduce the 
level of industrial confrontation and to avoid interruption to 
the performance of work and the consequential loss of 
service to members and wages. 

(2) (a) Several stages of discussions are to be provided: 
(i) Discussions involving the employee(s) concerned. 

Shop Stewards(s) and the Road Service Manager, 
or the Chief Engineer. 

(ii) Discussions involving accredited representatives 
from the State branch of the Union and R.A.C. 
Management. 

(iii) Discussions involving Senior Union Officials, 
including the State Secretary or his/her nominee 
and Senior R.A.C. Management. 

(b) At any stage of an industrial dispute the matter may 
be referred to the Joint Consultative Committee for 
discussion and/or resolution. 

(c) There shall be a commitment by the parties to achieve 
adherence to this procedure. This should be facilitated by the 
earliest possible advice from one party to the other of any 
issue or problem which may give rise to a grievance or 
dispute. 

(d) Throughout all stages of the procedure all relevant 
facts shall be clearly identified and recorded. 

(e) Sensible time limits shall be allowed for the 
completion of the various stages of the discussions. At least 
seven days should be allowed for each stage of the 
discussions to be finalised. 

(f) Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted without the 
dispute being resolved, the parties shall jointly or individu- 
ally refer the matter to the Western Australian Industrial 
Relations Commission for assistance in resolving the 
dispute. 

(g) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid stoppages 
of work, lock-outs or any other bans or limitations on the 
performance of work while the procedures of negotiation 
and conciliation are being followed. 

(h) The employer and employees shall ensure that all 
practices applied during the operation of the procedures are 
in accordance with safe working practices and consistent 
with established custom and practices at the workplace. 

PART II—PATROLS. 

21.—Wages. 
(1) The weekly base rate for a Patrol shall be $442.50 per 

week with effect from the first pay period commencing on 
or after the 15th day of October 1991. 

(2) Notwithstanding the rate expressed in subclause (1) 
hereof a Patrol working shifts shall be paid a weekly rate 
of pay to be known as the "composite rate of pay" which 
shall be an amount equal to the weekly base rate plus the 
average of the amount payable for shift and weekend 
penalties worked by a Patrol for the period of the roster 
provided that the rate expressed in this clause shall be 
automatically adjusted according to variations from time to 
time in the shift roster. 

(3) Patrols holding the I.A.M.E. Certificate shall be paid 
an additional $2.00 per week. 

(4) A service payment will be paid to Patrols at the rate 
of $3.00 per week for each five years of continuous service 
up to a total of twenty years of continuous service. 

22.—Hours. 
(1) The ordinary hours of work for Patrols shall not 

exceed 38 in each week and shall be worked in no more than 
five shifts, or in the case of day Patrol five periods. In no 
case shall the ordinary hours of work on each shift exceed 
nine and one half hours or less than six hours. 

(2) No Patrol shall be rostered for more than five shifts 
within a week commencing on a Sunday, or for more than 
six consecutive shifts. 

(3) Except at regular changeover of shifts an employee 
will not be rostered for more than one shift in any 
twenty-four hours—provided that the hours off duty and the 
spread of hours specified in this clause may be varied by 
mutual consent between the R.A.C. and the Union. 

23.—Rosters. 
(1) The continuous work roster shall be advised and 

distributed to employees weekly. 
(2) Any changes to the rosters which may be considered 

by the R.A.C. will be discussed in accordance with the 
provisions in subclause (5) of Clause 16.—Committee 
Representation of this Award. 

(3) The work roster shall be recorded and kept on file by 
the R.A.C. 

24.—Meals. 
(1) A day Patrol will be allowed a thirty minute paid meal 

break during each day worked. 
(2) A thirty minute paid meal time shall be allowed on 

each shift. 
(3) Subject to paragraph (b) 

(a) Meal breaks shall be taken beginning between the 
four and five and a half hours after the commence- 
ment of the Patrol's shift. 

(b) Patrols commencing work at 11.24 a.m. will have 
a meal break beginning between 2.30 p.m. and 
4.00 p.m. 

(4) (a) Meal breaks to be taken from Monday to Friday 
excluding Public Holidays, between the hours of 10.24 a.m. 
and 4.30 p.m. shall be taken at either the R.A.C.'s depots, 
at agreed crib bases, or at the Patrolman's place of residence 
as directed by the R.A.C. 

The Depots and crib bases shall have adequate facilities 
for meals for the number of Patrols directed to take crib at 
such locations at any particular time. 

(b) Meal breaks to be taken at all other days than 
described in (a) and also those taken from Monday to Friday 
between the hours of 4.31 p.m. and 10.23 a.m. shall be taken 
at the R.A.C's depots or at the Patrol's place of residence, 
as directed by the R.A.C. 
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(c) The facilities provided in the depots and the crib bases 
shall be to the standard provided in Clause 30 of this Award 
except that showers are not required at the crib bases. 
Microwave ovens will be provided at the depots and crib 
bases. 

Patrols are to ensure that the premises used for meal 
breaks shall be left in a clean and tidy condition and that they 
are courteous to all other staff using the premises. Any 
complaints about the premises shall be made only to the 
Road Service Manager. 

(d) In the first two years of employment the Patrols shall 
be prepared, if directed by the R.A.C., to take crib breaks 
at the R.A.C.'s city depot. 

(5) When an employee is required for duty during any 
meal time as prescribed in subclause (1) or (2) of this clause 
whereby the meal time be postponed shall be paid at 
overtime rates until released to obtain a meal. 

(6) (a) A Patrol shall be paid $6.30 for a meal necessitated 
by two hours or more of overtime immediately following a 
rostered shift or the ordinary hours of work, and further 
meals at the rate of $4.30. 

(b) The rates are to be varied according to the Metal 
Trades (General) Award No. 13 of 1965 as amended. 

(c) If a Patrol is entitled to a meal allowance according 
to paragraph (a) hereof but due to work load required by the 
R.A.C. chooses not to take a meal break the meal allowance 
will still be paid. 

(7) A second meal break being necessitated by continuous 
overtime at the completion of a rostered shift or the ordinary 
hours of work for a day worker shall begin llVz hours after 
the commencement of duty. 

25.—Overtime. 
(1) (a) Subject as hereinafter provided all time worked by 

a Patrol on day shift or day work in excess of or outside the 
ordinary working hours prescribed in Clause 22.—Hours or 
on a day shift other than a rostered shift shall be paid for 
at the rate of double time. 

(b) All time worked by a Patrol on afternoon or night shift 
in excess of or outside the ordinary working hours 
prescribed in Clause 22.—Hours or on an afternoon or night 
shift other than a rostered shift shall be paid for at the rate 
of double time and one half and all time worked in excess 
of or outside the ordinary working hours prescribed in 
Clause 22.—Hours between midnight Friday and midnight 
Sunday or on a public holiday shall be paid for at the rate 
of treble time provided that double time and one half and 
treble time shall not apply to work carried out by a Patrol 
within a period of one hour before or after a rostered shift. 

(2) Overtime shall be calculated on the base rate 
prescribed in subclause (1) of Clause 21. 

(3) When necessary the R.A.C. may require any Patrol to 
work reasonable overtime at overtime rates and such Patrol 
shall work overtime in accordance with such requirement. 

(4) When a Patrol is required to remain ready for a call 
to work after ordinary hours, ordinary time shall be paid for 
the time so held in readiness. 

(5) When a Patrol is recalled to work after leaving the job, 
payment shall be paid for at least four hours at overtime 
rates. 

(6) (a) When overtime is necessary it shall wherever 
reasonably practicable be so arranged that the Patrol has at 
least ten consecutive hours off duty between the work of 
successive days. 

(b) A Patrol who works so much overtime between the 
termination of ordinary work on one day and the commence- 
ment of ordinary work the next day that the Patrol has not 
had at least ten consecutive hours off duty between those 
times, shall, subject to this subclause be released after 
completion of such overtime until the Patrol has had ten 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence, provided that 
overtime worked as a result of a recall shall not be regarded 
as overtime for the purpose of this clause. 

(c) If, on the instructions of the R.A.C., such a Patrol 
resumes or continues work without having had such ten 
consecutive hours off duty that person shall be paid at 
double rates until released from duty for such period and 
shall then be entitled to be absent for ten consecutive hours 
off duty without loss of pay for ordinary working time 
occurring during such absence. 

(7) All overtime carried out on weekends and public 
holidays, by day Patrols shall be paid at treble time. 

26.—Penalty Rates. 
(1) A Patrol working afternoon or night shift will be paid 

fifteen percent on the base rate in addition to his/her ordinary 
rate for the shift. 

(2) Sundays: For all ordinary hours worked on a Sunday 
the rate of pay shall be double time. 

(3) Saturdays: For all ordinary hours worked on a 
Saturday the rate of pay shall be time and one half. 

(4) Public Holidays 
Subject to the provisions of paragraph (b) hereof all hours 

worked on Public Holidays as prescribed in Clause 18 of this 
Award: 

(a) Day Patrols: The rate of pay shall be that 
prescribed in Clause 25(1 )(b) of this Award. 

(b) Shift Patrols: For the purpose of calculating the 
public holiday component of the composite rate 
for employees on continuous roster, the penalty 
component for such public holidays shall be 
calculated at one and one half times the daily base 
rate. 

(5) Calculation of Penalty and Overtime Rates: 
For the purpose of ascertaining the additional amount to 

be paid under this clause, the normal hourly rate shall be 
deemed to be the weekly base rate divided by 38 and the 
additional amounts payable under this clause or Clause 
25.—Overtime, shall be paid in respect of the hours to which 
this clause or Clause 25 applies and the rates for such hours 
shall be the rates specified herein in relation to the normal 
hourly rates. 

27.—Sick Leave. 
(1) A Patrol shall within eight hours of the commence- 

ment of any absence from duty inform the R.A.C. of any 
inability to attend for duty and shall state the reason for the 
absence and as far as is practicable its estimated duration. 

(2) Subject as hereinafter provided a Patrol shall be 
entitled to payment for non-attendance on the grounds of 
personal ill health for one-twelfth of a week for each 
completed month of service until the 31st December next 
following the date upon which the Patrol completes 12 
months' service with the R.A.C. and thereafter for two 
fifteenths of a week for each completed month of service. 
Payments hereunder may be adjusted at the end of each 
calendar year or at the time the employee leaves the service 
of the R.A.C. in the event of the employee being entitled by 
service subsequent to the sickness to a greater allowance 
than that made at the time the sickness occurred. This clause 
shall not apply where the worker is entitled to compensation 
under the Workers' Compensation and Assistance Act 1981. 

(3) A Patrol shall not be entitled to receive any wages 
from the R.A.C. for any time lost through the resit of an 
accident not arising out of or in the course of employment 
or for any accident, wherever sustained, arising out of wilful 
default or for sickness arising out of the wilful default. 

(4) No employee shall be entitled to the benefits of this 
clause unless satisfactory proof is provided to the R.A.C. of 
the sickness, but the R.A.C. shall not be entitled to a medical 
certificate unless the absence is for three days or more. 

(5) For the purpose of producing proof of sickness as 
required in subclause (4) of this clause, the R.A.C. may 
require the employee to consult a medical practitioner of the 
R.A.C.'s choice and at the R.A.C.'s expense. 

(6) Sick leave shall accumulate from year to year so that 
any balance of the period specified in subclause (2) of this 
clause which has in any year not been allowed to any Patrol 
by the R.A.C. as paid sick leave may be claimed by the 
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Patrol and subject to the conditions hereinbefore prescribed, 
shall be allowed by the R.A.C. in any subsequent year 
without diminution of the sick leave prescribed in respect 
of that year, provided that the sick leave which accumulates 
pursuant to this subclause shall be available to the Patrol for 
a period of five years but no longer from the end of the year 
in which it accrues. 

28.—Tools. 
An allowance of $9.20 per week shall be paid to each 

Patrol for the cost of replacing hand tools subject to each 
Patrol continuously carrying, as a minimum, the tools from 
time to time determined in accordance with the provisions 
of subclause (5) in Clause 16.—Committee Representation 
of this Award. 

29.—^Transport. 
(1) Subject to the availability of vehicles and to the 

requirement that the vehicle must be left securely locked the 
R.A.C. shall permit Patrols to use their service vehicles for 
transport between their usual place of residence and the 
R.A.C.'s place of business provided that in the case of a 
Patrol who has to leave the vehicle in for service the R.A.C. 
shall convey that Patrol to and from his/her residence. 

(2) On completion of their shift immediately prior to 
commencing annual leave Patrols shall be permitted to use 
their service vehicle for transport to their place of residence 
at which place Patrols shall remove their personal effects 
from the vehicle, lock the vehicle and leave it in a position 
readily accessible for the R.A.C. to collect. It is the 
responsibility of the R.A.C. to return vehicles to Patrol's 
places of residence in sufficient time to permit them to 
recommence duty at the expiration of their annual leave. 

30.—Amenities. 
(1) The R.A.C. shall provide suitable clothing lockers to 

be shared by Patrols on midnight shift. 
(2) The R.A.C. shall provide at its Road Service 

Headquarters, boiling water at meal times, cool drinking 
water in sufficient supply, hot for washing, hot and cold 
showers and adequate sanitary conveniences. 

PART III—MECHANICAL SERVICES. 
31.—Wages. 

(1) The weekly rate for employees shall be: 
$ 

(a) Senior Vehicle Inspector (Headquar- 546.50 
ters) 
Senior Vehicle Inspector (Myaree/Bal- 538.10 
catta) 

(b) Vehicle Inspector Special Services 526.50 
(c) Vehicle Inspector 522.10 
(d) Booking Officer 522.10 
(e) Service Attendant 399.80 

(2) A service payment will be paid to employees at the 
rate of $3.00 per week for each five years of continuous 
service up to a total of twenty years of continuous service. 

32.—Hours. 
(1) The ordinary hours of work shall be 37.5 hours per 

week to be worked in up to five days, Monday to Friday, 
excluding meal breaks. 

(2) Vehicle Inspectors undertaking on-site inspections 
shall operate directly from home and may use their 
discretion as to actual start and finish times, meal breaks etc, 
within the period 8.00 a.m. to 5.30 p.m.. 

33.—Rostered Days Off. 
(1) Time credits are accrued on 19 days of a 20 day cycle 

to permit a day to be taken as a Rostered Day Off (RDO) 
on the twentieth day. 

(2) Employees are entitled to take no more than 12 RDO's 
within any 12 month period. 

(3) Single public holidays have no effect on the 20 day 
cycle. When an RDO coincides with a public holiday, an 
alternative RDO shall be allotted if possible, but not 

necessarily, adjacent to the public holiday. In any event the 
RDO shall be taken as close as practicable to the twentieth 
day. 

(a) An RDO shall normally be taken on a Friday. 
(b) RDO's are not interchangeable between employ- 

ees. 
(c) RDO's shall not be swapped from one day to 

another except by prior agreement between the 
employee and management. 

34.—Meals. 
(1) Subject to the provisions of subclause (2) of Clause 

32 an unpaid meal break of 36 minutes shall be allowed, and 
taken at the discretion of the R.A.C., but not later than 5 
hours after commencement of work. 

(2) When providing the scheduled monthly training at the 
worksite, the R.A.C. shall provide a light meal which is to 
be taken within the period of training. 

(3) Employees working at Head Office and at metropoli- 
tan branches shall be allowed two tea breaks of ten minutes 
duration, one in the morning and one in the afternoon as 
directed by the Supervisor. 

35.—Overtime. 
(1) The R.A.C. may require any employee to work 

reasonable overtime at the rates prescribed in this clause, 
and employees shall work overtime in accordance with such 
requirement. 

(2) The rates of pay for all work done outside ordinary 
hours (including Saturdays), shall be time and a half for the 
first two hours and double time thereafter. Work on Sunday 
shall be paid for at double time. 

36.—Sick Leave. 
(1) An employee who is unable to attend work because 

of sickness must advise the Supervisor or Manager by the 
employee's normal commencement time on the first day of 
the absence the reason for the absence and, as far as is 
practicable, the estimated duration. 

(2) An employee who is unable to perform his/her duties 
on account of illness or accident not covered by Workers 
Compensation shall be entitled to 10 days sick leave per year 
without loss of pay. 

(3) No employee shall be entitled to the benefits of this 
clause unless that employee produces proof satisfactory to 
the R.A.C. of sickness, but the R.A.C. shall not be entitled 
to a medical certificate unless the absence extends beyond 
two consecutive days. 

(4) For the purpose of producing proof of sickness as 
required in subclause (3) of this clause, the R.A.C. may 
require the employee to consult a medical practitioner of the 
R.A.C.'s choice and at the R.A.C.'s expense. 

(5) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by an employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence, provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(6) Where an employee is absent on the working day 
before or after a public holiday without the R.A.C.'s 
consent, the employee shall be required to produce or 
forward evidence satisfactory to die R.A.C. that the 
non-attendance was due to personal ill-health or accident. 

37.—Tools and Equipment. 
The R.A.C. shall provide and maintain all tools required 

by Vehicle Inspectors and Service Attendants to adequately 
perform their duties. 

38.—On-Site Inspections. 
The Shop Steward representing Vehicle Inspectors shall, 

in consultation with the Supervisor or Senior Vehicle 
Inspector, arrange for sufficient Vehicle Inspectors to be 
available to meet the demand for on-site inspections. 
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Schedule 1. 
Parties to Award. 

The following shall be parties to this Award: 
Metals and Engineering Workers' 
Union—Western Australia 
1111 Hay Street 
WEST PERTH WA 6005 
Royal Automobile Club of W.A. (Inc) 
228 Adelaide Terrace 
PERTH WA 6000 

SHOW GROUNDS MAINTENANCE WORKER'S 
AWARD 1968 

No. 55 of 1968. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 23rd day of September, 1993. 
J. CARRIGG, 

Registrar. 

Show Grounds Maintenance Worker's Award 1968 No. 55 
of 1968. 

Award No. 55 of 1968. 

1.—Title. 
This award shall be known as the "Show Grounds 

Maintenance Worker's Award" No. 55 of 1968, as amended 
and consolidated. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Case Principles—September 1989 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Contract of Service 
8. Hours 
9. Overtime 

10. Meal Times 
11. Holidays 
12. Annual Leave 
13. Absence Through Sickness 
14. Higher Duties 
15. Payment of Wages 
16. Travelling Allowance 
17. Transportation of Workers 
18. Leave of Absence to Officers of the Union 
19. Under Rate Workers 
20. Record 
21. Board of Reference 
22. Preference to Unionists 
23. First Aid Kit 
24. Sanitary Facilities and Shelter Sheds 
25. Protective Clothing 
26. Extra Rates and Conditions 
27. Wages 

28. Long Service Leave 
29. Compassionate Leave 
30. Award Modernisation 
31. Structural Efficiency 
32. Superannuation 

2A.—State Wage Case Principles—September 1989. 
It is a term of this award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application 1940 of 1989 not to 
pursue any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3.—Scope. 
This award shall apply to workers eligible to belong to 

the union and employed by the respondent in the work to 
which the award relates. 

4.—Area. 
This award shall operate over the area comprised within 

a radius of twenty-five miles from the G.P.O., Perth. 

5.—Term. 
This award shall operate for a period of three years from 

the beginning of the first pay period commencing on or after 
the date hereof. (This award was delivered on the 16th 
December, 1968). 

6.—Definitions. 
(1) "Headquarters" shall mean and include a permanent 

place wherein are stored or kept plant, equipment and 
materials or a place where vehicles are parked. 

(2)' 'Casual hand'' shall mean a worker employed for less 
than one week. 

(3)' 'Overtime" shall mean all or any time worked on any 
one day or night in excess of the hours prescribed in Clause 
8 hereof. 

(4) "Wet ground" shall mean ground which in the 
opinion of the responsible officer-in-charge of the particular 
work is impracticable for workers to work without getting 
wet feet. 

In the event of any dispute arising under this subclause, 
the matter may be referred to the Board of Reference for 
determination. 

7.—Contract of Service. 
With the exception of workers mentioned in subclauses 

(2)(a) and (b) of clause 27. and whose contract of service 
shall be a weekly one, the contract of service of all other 
workers covered by this award shall be a daily one. 

8.—Hours. 
Thirty eight hours shall constitute a week's work to be 

worked on five or five and one half days at the option of the 
employer. 

9.—Overtime. 
(1) All time worked in excess of seven hours twenty 

minutes in any one day Monday to Friday inclusive or after 
the first three hours twenty minutes before 12 o'clock noon 
on Saturday in undertakings which work a five and one half 
day week, shall be paid for at the rate of time and a half for 
the first two hours and double time thereafter. 

(2) (a) All time worked in excess of eight hours in any 
one day Monday to Friday inclusive where a five day week 
is worked shall be paid for at the rate of time and a half for 
the first two hours and double time thereafter. 

(b) Where work is performed on Saturday overtime rates 
as under shall apply— 

(i) for the first four hours before 12 o'clock noon, 
time and a half and thereafter double time; 

(ii) after 12 o'clock noon, double time. 
(3) Where work is performed on Sunday, double time 

shall be paid. 
(4) All work performed on a holiday prescribed in 

subclause (1) of clause 11 hereof shall be paid for at the rate 
of double time and a half. 



(5) Work done in the meal hour or any portion thereof 
shall be paid for at the rate of double time, but this shall not 
apply to cases involving the completion of work commenced 
before the lunch period and not occupying more than fifteen 
minutes from the commencement of the lunch hour, in 
which case the lunch period may be extended by fifteen 
minutes beyond the ordinary time. 

(6) Where a worker is recalled to perform work after 
6 p.m. Monday to Friday inclusive, or on a Saturday where 
a five-day week is worked, or after 12 noon on a Saturday 
where a five and one half day week is worked, or on a 
Sunday, or a prescribed holiday, he shall be paid a minimum 
of three hours at the appropriate overtime rate. Time 
reasonably spent in getting to and from work shall be 
counted as time worked. 

(7) Subject to the provisions of subclause (8) of this 
clause, a worker required to work overtime for more than 
two hours shall be supplied with a meal by the employer or 
be paid $3.80 for a meal and, if owing to the amount of 
overtime worked, a second or subsequent meal is required 
he shall be supplied with each meal by the employer or be 
paid $2.60 for each meal so required. 

(8) The provisions of subclause (7) of this clause do not 
apply— 

(a) in respect of any period of overtime for which the 
worker has been notified on the previous day or 
earlier that he will be required; or 

(b) to any worker who lives in the locality in which 
the place of work is situated in respect of any meal 
for which he can reasonably go home. 

(9) If a worker to whom paragraph (a) of subclause (8) 
of this clause applies has, as a consequence of the 
notification referred to in that paragraph, provided himself 
with a meal or meals and is not required to work overtime 
or is required to work less overtime than the period notified, 
he shall be paid for each meal provided and not required, 
the appropriate amount prescribed in subclause (7) of this 
clause. 

(10) (a) An employer may require any worker to work 
reasonable overtime at overtime rates and such worker shall 
work overtime in accordance with such requirement. 

(b) No union or association party to this award, or worker 
or workers covered by this award, shall in any way, whether 
directly or indirectly, be a party to or concerned in any ban, 
limitation or restriction upon the working of overtime in 
accordance with the requirements of this subclause. 

10.—Meal Times. 
(1) Except as hereinafter provided one hour shall be 

allowed for any meal break which shall subject to subclause 
(5) of clause 9. be taken immediately after the completion 
of four hours' work. Provided that the time at which such 
meal shall be taken may be varied by agreement between 
the employer and the union. Provided further that a lesser 
period than one hour referred to herein may be allowed by 
agreement between the employer, a worker and the union. 

(2) A morning tea break of ten minutes duration on each 
day, to be counted as time worked, shall be allowed to 
workers without deduction of pay. The employer shall fix 
the time for the commencement of the tea break but as far 
as possible shall meet the wishes of the workers. 

11.—Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, subject to this subclause and to clause 9. be allowed 
as holidays without deduction of pay, namely New Year's 
Day, Australia Day, Union Picnic Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, State Foundation Day, 
Christmas Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between the 
parties in lieu of any of the days named in this subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday, and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 

observed on the next succeeding Tuesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place of 
business may be closed in which case a worker need not 
present himself for duty and payment may be deducted, but 
if work be done ordinary rates of pay shall apply. 

(3) This clause shall not apply to casual workers. 

12.—Annual Leave. 
(1) (a) Except as hereinafter provided a period of four 

consecutive weeks leave with payment as prescribed in 
paragraph (b) hereof shall be allowed annually to a worker 
by his employer after a period of twelve months continuous 
service with such employer which is completed on or after 
the first day of July, 1975. 

(b) A worker before going on leave shall be paid the 
wages he would have received in respect of the ordinary 
times he would have worked had he not been on leave during 
the relevant period. 

(c) (i) during a period of annual leave a worker shall 
receive a loading of 17.5 per cent calculated on the 
rate of wage prescribed in subclause (2) of clause 
27.—Wages hereof. 

(ii) the loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(d) The provisions of paragraphs (b) and (c) of this 
subclause shall commence to operate in respect of each 
completed month of service accruing on or after the 1st 
April, 1974. 

(2) (a) With respect to a period of twelve months 
continuous service which is completed before the first day 
of July, 1975, a worker shall be allowed:— 

(i) three consecutive weeks leave with payment of 
ordinary wages as prescribed if that period is 
completed before the first day of July, 1974. 

(ii) three consecutive weeks and one days leave with 
payment of ordiary wages as prescribed if that 
period is completed on or after the first day of 
September, 1974. 

(iii) three consecutive weeks and two days leave with 
payment of ordinary wages as prescribed if that 
period is completed on or after the first day of 
December, 1974. 

(iv) three consecutive weeks and three days leave with 
payment of ordinary wages as prescribed if that 
period is completed on or after the first day of 
February, 1975. 

(v) three consecutive weeks and four days leave with 
payment of ordinary wages as prescribed if that 
period is completed on or after the first day of 
May, 1975. 

(3) If after one months continuous service in any 
qualifying twelve monthly period a worker leaves his 
employment or his employment is terminated by the 
employer through no fault of the worker on or after the first 
day of July, 1975, the worker shall be paid one third of a 
weeks pay at his ordinary rate of wage in respect of each 
completed month of continuous service. 

If a worker leaves his employment or his employment is 
terminated before the first day of July, 1975, he shall be paid 
one quarter of a weeks pay at his ordinary rate of wage in 
respect of each completed month of continuous service. 

(4) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day, there 
shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) Annual leave shall be taken within six months of 
falling due at such time as the employer may decide but at 
least fourteen days notification of such decision shall be 
given to the worker. 
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(6) A worker who has been in the employment of an 
employer for the twelve months preceding the date of his 
annual leave shall be allowed a further one week's leave 
without pay if he so requests. 

(7) Any time in respect of which a worker is absent from 
work except time for which he is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by 
this award, shall not count for the purposes of determining 
his right to annual leave. 

(8) In the event of a worker being employed for a portion 
only of a year, he shall only be entitled subject to subclause 
(3) of this clause, to such leave on full pay as is 
proportionate to his length of service during that period with 
such employer and if such leave is not equal to the leave 
given to the other workers he shall not be entitled to work 
or pay whilst the other workers of such employer are on 
leave on full pay. 

(9) A worker who is justifiably dismissed for misconduct 
shall not be entitled to the benefit of the provisions of this 
clause. 

(10) In special circumstances and mutual consent of the 
employer, the worker and the union concerned, annual leave 
may be taken in not more than two periods. 

(11) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require a worker to 
take his annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(12) The provisions of this clause shall not apply to casual 
workers. 

13.—Absence Through Sickness. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions: 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services terminate 
if before the end of that year of service, to the extent that 
the worker has become entitled to further paid sick leave 
during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that die worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause that portion of the annual leave equivalent to 
the paid sick leave is hereby replaced by the paid sick leave 
and the replaced annual leave may be taken at another time 
mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 12.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 12—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the workers' Compensation Act nor to workers whose injury 
or illness is the result of the worker's serious and wilful 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

14.—Higher Duties. 
When the worker is called upon to perform work for 

which a higher rate is prescribed than his ordinary 
classification, for one hour or more in any one day, such 
worker shall be paid the higher rate for the day. 

15.—Payment of Wages. 
(1) When a worker has been discharged or has resigned 

before the usual pay day, he shall be paid all wages, holiday 
pay and sick pay to which he may be entitled within 
twenty-four hours of leaving the employer's service. 

(2) The employer shall not keep more than two days' pay 
in hand. 

(3) Wages shall be paid weekly. 

16.—^Travelling Allowance. 
A worker who is required to travel more than one and one 

half miles from his headquarters to his work shall be 
provided with travelling facilities or reimbursed any 
travelling expenses necessarily incurred. 

17.—^Transportation of Workers. 
As far as practicable, the employer shall endeavour, when 

transporting workers in wet weather, to ensure that such 
workers do not get unduly wet. 

18.—Leave of Absence to Officers of the Union. 
For the purpose of this award leave of absence from duty 

without prejudice and without pay shall be granted to the 
President or Secretary of the union provided that such 
officers shall first find satisfactory substitutes if so required 
by the employer. 



19.—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

20.—Record. 
(1) The employer shall keep or cause to be kept a record 

containing the following particulars:— 
(a) the name of each worker; 
(b) the class of work performed; 
(c) the time he starts and finishes work each day; 
(d) the total hours worked each day and each week; 
(e) all overtime worked; 
(f) the wages and overtime (if any) paid to each 

worker. 
(2) Such record shall be open for inspection during 

ordinary working hours, by the Secretary of the union or any 
other person duly authorised by the union. 

21.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
Regulation 52 of the Industrial Arbitration Act (Industrial 
Commission) Regulations, 1974 . 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving fixing, determining or 
dealing with any matter which under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

22.—Preference to Unionists. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 

23.—First Aid Kit. 
The employer shall provide at each workshop, store or 

depot an adequate first-aid kit for the use of his workers and 
shall keep same renewed and in proper condition. 

24.—Sanitary Facilities and Shelter Sheds. 
Where practicable, the employer shall provide where 

necessary, suitable sanitary facilities and shelter sheds. 

25.—Protective Clothing. 
(1) Overalls shall be supplied to men in a tree lopping 

and/or tree pruning gang and tractor mower drivers. 
(2) Water bags shall be supplied at the discretion of the 

officer in charge. 

26.—Extra Rates and Conditions. 
(1) Fifteen cents per day or portion thereof in addition to 

the prescribed rate shall be paid to— 
(a) Any worker working on wet ground. 
(b) Workers required to throw up metal or other 

materials with a shovel more than six feet above 
the level from which they are working. 

(c) Workers engaged in drying or screening metal. 
(2) Workers engaged on firefighting shall be paid at the 

rate of thirty cents per hour in addition to their prescribed 
rate for the time so employed. 

(3) The wage of any worker temporarily taking over the 
duties of another worker shall not be reduced whilst he is 
so employed. 

(4) Any worker who is called upon to clean out a septic 
tank or sullage well and who is required to enter a septic tank 
or sullage well to perform such work shall receive a margin 
at the rate of $20.90 per week plus twenty six cents per hour 
whilst so engaged. Provided that if such work is performed 

by mechanical means such worker shall be paid a margin 
at the rate of $20.90 per week. Gum boots, masks and 
overalls shall be supplied by the employer to workers 
engaged on such work. 

(5) A worker required to work the first three hours twenty 
minutes before 12 noon on a Saturday to complete his 
ordinary hours of work for the week, in undertakings which 
work a five and one-half day week, shall be paid at the rate 
of time and a quarter. 

(6) A casual worker shall be paid at the rate of fifteen per 
centum in addition to the rate prescribed by this award. 

27.—Wages. 
(1) The minimum rates of wages per week payable to 

workers covered by this award shall be the wages prescribed 
in subclause (2) of this clause. 

Rate 
Per Week 

$ 
(2) (a) Motor Vehicle Drivers— 

Not exceeding 25cwt capacity 327.40 
Exceeding 25cwt but not exceeding 
3 tons capacity 331.40 
Exceeding 3 tons but under 6 tons 
capacity 335.10 
Exceeding 6 tons and over but under 
7 tons capacity 338.50 
Exceeding 7 tons and over but under 
8 tons capacity 340.00 

(b) Machine Drivers— 
Operator-powered roller under 8 
tons 319.30 
Operator-powered roller 8 tons and 
over 326.50 
Operator-powered vibrating roller 
under 4 tons 319.30 
Operator-powered vibrating roller 4 
tons and over 326.50 
Operator-powered road roller pneu- 
matic tyred 8 tons and over 326.50 
Operator-tractor-pneumatic tyred 
without power operated attach- 
ments— 

(i) Classes 1 and 2 314.90 
(ii) Classes 3, 4, 5 and 6 (includ- 

ing tractors tilting or a one 
man hitch trailer) 319.30 

(iii) Over Class 6 326.50 
Operator-tractor-pneumatic tyred 
with power operated attachments— 

(i) Classes 1 and 2 319.30 
(ii) Classes 3, 4, 5 and 6 (not 

including tractors tilting or a 
one man hitch trailer) 326.50 

(iii) Over Class 6 and up to and 
including 230 engine horse- 
power 335.10 

(iv) Over Class 6 with power 
operated attachments in ex- 
cess of 230 engine horse- 
power 341.60 

Operator—Graders— 
(i) Drawn Graders 326.50 

(ii) Grader—power operated 
below 50 net engine horse- 
power 335.10 

(iii) Grader—power operated 50 
to 100 net engine horsepower 341.60 

(iv) Grader—power operated 
above 100 net engine horse- 
power 347.80 

Operator of portable petrol driven 
crosscut or circular saw 313.70 
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Rate 
Per Week 

S 
(c) Gardeners— 

Propagator 315.20 
Nurserymen, first class gardeners 
appointed as such by the employer 
and street tree primers 312.20 
Gardeners planting out and attending 
flower beds and assisting nursery- 
men 295.10 
Hand power motor mower 295.10 
Hand rotary hoe and operators of 
other machines 295.10 
Sprayers or fumigators of noxious 
weeds and/or pests vermin, mosqui- 
toes, or ants or workers employed in 
destroying blackberry bush or 
boxthom— 

(i) Hand operated 313.60 
(ii) Power Operated 317.80 

(d) General— 
Track hands 295.10 
Machine man (jackhammer) 312.20 
Concrete slab layer 320.60 
Concrete kerb layer 320.60 
Concrete finisher 322.90 
Others 293.20 

(3) For the purpose of paragraph (b) of subclause (2) of 
this clause— 

(a) Pneumatic tyred tractors up to 230 power take-off 
h.p. are classified as follows— 

Class Power Take-Off Horse Power 
1 Up to 15 
2 Over 15 up to 25 
3 Over 25 up to 35 
4 Over 35 up to 45 
5 Over 45 up to 60 
6 Over 60 up to 80 
7 Over 80 up to 100 
8 Over 100 

(b) Pneumatic tyred tractors over 230 power take-off 
h.p. are classified as indicated in the margins table 
of this clause. 

(c) Self-propelled rollers are classified by weight 
complete including maximum ballast 

(d) Back hoe when attached to a tractor shall be 
considered as a power operated attachment to the 
tractor. 

(4) (a) Leading hands placed in charge of not less than 
three or more than ten other workers shall be paid 
$15.00 per week above the rates of wage of the 
workers whose work they direct. 

(b) Leading hands placed in charge of more than ten 
but not more than 20 other workers shall be paid 
$22.70 per week above the rate of wage of the 
workers whose work they direct. 

(c) Leading hands placed in charge of more than 20 
other workers shall be paid $29.50 per week above 
the rate of wage of the workers whose work they 
direct. 

28.—Long Service Leave. 
1.—Right to Leave. 

A worker shall, as herein provided, be entitled to leave 
with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to such 

leave shall, subject as herein provided, be continuous service 
with one and the same employer. 

(2) Such service shall include service prior to the first day 
of April, 1958, if it continued until such time but only to the 
extent of the last twenty completed years of continuous 
service. 

(3) (a) Where a business has, whether before or after the 
coming into operation hereof, been transmitted from an 
employer (herein called "the transmittor") to another 
employer (herein called "the transmittee") and a worker 
who at the time of such transmission was an employee of 
the transmittor in that business becomes an employee of the 
transmittee—the period of the continuous service which the 
worker has had the transmittor (including any such service 
with any prior transmittor) shall be deemed to be service of 
the worker with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession whether voluntary or 
by agreement or by operation of law and '' transmitted'' has 
a corresponding meaning. 

(4) Where, over a continuous period, a worker has been 
employed by two or more companies each of which is 
related company within the meaning of Section 6 of the 
Companies Act 1961 the period of the continuous service 
which the worker has had with each of those companies shall 
be deemed to be service of the worker with the company by 
whom he is last employed. 

(Section 6 reads)— 
"6. (1) For the purposes of this Act, a corporation 

shall, subject to the provisions of subsection 
(3) of this section, be deemed to be a 
subsidiary of another corporation, if, 
(a) that other corporation— 

(i) controls the composition of the 
board of directors of the first 
mentioned corporation; 

(ii) controls more than half of the 
voting power in the first mentioned 
corporation; or 

(iii) holds more than half of the issued 
share capital of the first mentioned 
corporation excluding any part 
thereof which carries no right to 
participate beyond a specified 
amount in a distribution of either 
profits or capital); or 

(b) the first mentioned corporation is a 
subsidiary of any corporation which is 
that other corporation's subsidiary. 

(2) For the purpose of subsection (1) of this 
section, die composition of a corporation's 
board of directors shall be deemed to be 
controlled by another corporation if that 
other corporation by the exercise of some 
power exercisable by it without the consent 
or concurrence of any other person can 
appoint or remove all or a majority of the 
directors; and for the purposes of this 
provision that other corporation shall be 
deemed to have power to make such an 
appointment if— 
(a) a person cannot be appointed as a 

director without the exercise in his 
favour by that other corporation of such 
a power; or 

(b) a person's appointment as a director 
follows necessarily from his being a 
director or other officer of that other 
corporation. 

(3) In determining whether one corporation is a 
subsidiary of another corporation— 
(a) any shares held or power exercisable by 

that other corporation in a fiduciary 
capacity shall be treated as not held or 
exercisable by it; 
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(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power 
exercisable— 

(i) by any person as a nominee for that 
other corporation (except where 
that other corporation is concerned 
only in a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidi- 
ary of that other corporation, not 
being a subsidiary which is con- 
cerned only in a fiduciary capacity; 

shall be treated as held or exercisable 
by that other corporation; 

(c) any shares held or power exercisable by 
any person by virtue of the provisions 
of any debentures of the first-mentioned 
corporation or of a trust deed for 
securing any issue of such debentures 
shall be disregarded; and 

(d) any shares held or power exercisable by, 
or by a nominee for, that other corpora- 
tion or its subsidiary (not being held or 
exercisable as mentioned in paragraph 
(c) of this subsection) shall be treated as 
not held or exercisable by that other 
corporation if the ordinary business of 
that other corporation or its subsidiary, 
as the case may be, includes the lending 

of money and the shares are held 
or power is so exercisable by way 
of security only for the purposes of 
a transaction entered into in the 
ordinary course of that business. 

(4) A reference in this Act to the holding 
company of a company or other corporation 
shall be read as a reference to a corporation 
of which that last-mentioned company or 
corporation is a subsidiary. 

(5) Where a corporation— 
(a) is the holding company of another 

corporation; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company 

of another corporation, that first-men- 
tioned corporation and that other corpo- 
ration shall for the purposes of this Act 
be deemed to be related to each other." 

(5) Such service shall include— 
(a) any period of absence from duty on any annual 

leave or long service leave; 
(b) any period of absence from duty necessitated by 

sickness of or injury to the worker but only to the 
extent of fifteen working days in any year of his 
employment; 

(c) any period following any termination of the 
employment by the employer if such termination 
has been made merely with the intention of 
avoiding obligations hereunder in respect of long 
service leave or obligations under any award in 
respect of annual leave; 

(d) any period during which the service of the worker 
was or is interrupted by service— 

(i) as a member of the Naval, Military or Air 
forces of the Commonwealth of Australia 
other than as a member of the British 
Commonwealth Occupation Forces in Japan 
and other than as a member of the Permanent 
Forces of the Commonwealth of Australia 
except in the circumstances referred to in 
section 31 (2) of the Defence Act 1903-1956, 
and except in Korea or Malaya after 26th 
June, 1950; 

(ii) as a member of the Civil Construction Corps 
established under the National Security Act 
1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the worker as soon as reasonably practica- 
ble on the completion of any such service resumed or 
resumes employment with the employer by whom he was 
employed immediately before the commencement of such 
service. 

(6) Service shall be deemed to be continuous notwith- 
standing— 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as re- 
ferred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in paragraph 
(5) of this subclause; 

(d) any absence from duty authorised by the em- 
ployer; 

(e) any standing-down of a worker in accordance with 
the provisions of an award, industrial agreement, 
order or determination under either Common- 
wealth or State law; 

(f) any absence from duty arising directly or indi- 
rectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness of 
trade if the worker be re-employed by the same 
employer within a period not exceeding two 
months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if the 
worker is re-employed by the same employer 
within a period not exceeding six months from the 
date of such termination; 

(i) any reasonable absence of the worker on legiti- 
mate union business in respect of which he has 
requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause not 
specified in this clause unless the employer, 
during the absence or within fourteen days of the 
termination of the absence notifies the worker in 
writing that such absence will be regarded as 
having broken the continuity of service, which 
notice may be given by delivery to the worker 
personally or by posting it by registered mail to 
his last recorded address, in which case it shall be 
deemed to have reached him in due course of post. 

Provided that the period of absence from duty or the 
period of any interruption referred to in placita (d) to (j) 
inclusive of this paragraph shall not (except as set out in 
paragraph (5) of this subclause) count as service. 

3.—Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of 

this subclause:— 
Where a worker has completed at least fifteen 

years' service the amount of leave shall be— 
(a) in respect of fifteen years' service so com- 

pleted—thirteen weeks' leave; 
(b) in respect of each ten years' service com- 

pleted after such fifteen years—eight and 
two-thirds weeks' leave; 

(c) on the termination of the worker's employ- 
ment— 

(i) by his death; 
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(ii) in any circumstances otherwise than by 
his employer for serious misconduct; 

in respect of the number of years' service 
with the employer completed since he last 
became entitled to an amount of long service 
leave, a proportionate amount on the basis of 
thirteen weeks for fifteen years' service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least ten years' 
service but less than fifteen years' service since its 
commencement and his employment is terminated— 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his 

employer for serious misconduct; 
the amount of the leave shall be such proportion of thirteen 
weeks' leave as the number of completed years of such 
service beam to fifteen years. 

(4) In the cases to which paragraphs (2)(c) and (3) of this 
subclause apply the worker shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) A worker whose service with an employer commenced 
before 1st October, 1964, and whose service would entitle 
him to long service leave under this clause shall be entitled 
to leave calculated on the following basis:— 

(a) For each completed year of service commencing 
before the 1st October, 1964, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
twenty years' service; and 

(b) for each completed year of service commencing 
on or after the 1st October, 1964, an amount of 
leave calculated on the basis of thirteen weeks' 
leave for fifteen years' service. 

Provided that such worker shall not be entitled to long 
service leave until his completed years of service entitle him 
to the amount of long service leave prescribed in either 
paragraph (2)(a) or paragraph (2)(b) of this subclause as the 
case may be. 

(6) A worker to whom paragraphs (2)(c) and (3) of this 
subclause apply whose service with an employer com- 
menced before 1st October, 1964, shall be entitled to an 
amount of long service leave calculated on the following 
basis:— 

(a) For each completed year of service commencing 
before the 1st October, 1964, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
twenty years' service; and 

(b) for each completed year of service commencing 
on or after 1st October, 1964, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
fifteen years' service. 

4.—Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of leave to 
which he has become entitled or is deemed to have become 
entitled the rate of pay applicable to him at the date he 
commences such leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are prescribed by this 
award (or agreement), but in the case of casuals and 
part-time workers shall be the rate for the number of hours 
usually worked up to but not exceeding the prescribed 
standard. 

(3) Where by agreement between the employer and the 
worker the commencement of the leave to which the worker 
is entitled or any portion thereof is postponed to meet the 
convenience of the worker, the rate of payment for such 
leave shall be at the rate of pay applicable to him at the date 
of accrual, or, if so agreed, at the rate of pay applicable at 
the date he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for board 

and/or lodging or the like which is not provided 
and taken during the period of leave; 

(b) shall not include shift premiums, overtime, pen- 
alty rates, special rates, disability allowances, 
fares and travelling allowances or the like. 

(5) In the case of workers employed on piece or bonus 
work or any other system of payment by results the rate of 
pay shall be calculated by averaging the worker's rate of pay 
for each week over the previous three monthly period. 

5.—Taking Leave. 

(1) In a case to which placita (a) and (b) of paragraph (2) 
of subclause (3) apply:— 

(a) Leave shall be granted and taken as soon as 
reasonably practicable after the right thereto 
accrues due or at such time or times as may be 
agreed between the employer and the worker or 
in the absence of such agreement at such time or 
times as may be determined by the Special Board 
of Reference having regard to the needs of the 
employer's establishment and the workers' cir- 
cumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the worker or determined 
the Special Board of Reference the employer shall 
give to a worker at least one month's notice of the 
date from which his leave is to be taken. 

(c) Leave may be granted and taken in one continuous 
period or if the employer and the worker so agree 
in not more than three separate periods in respect 
of the first thirteen weeks' entitlement and in not 
more than two separate periods in respect of any 
subsequent period of entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Payment shall be made in one of the following 
ways:— 

(i) In full before the worker goes on leave; 

(ii) at the same time as his wages would have 
been paid to him if the worker had remained 
at work, in which case payment shall, if the 
worker in writing so requires, be made by 
cheque posted to an address specified by the 
worker; or 

(iii) in any other way agreed between the em- 
ployer and the worker. 

(f) No worker shall, during any period when he is on 
leave, engage in any employment for hire or 
reward in substitution for the employment from 
which he is on leave, and if a worker breaches this 
provision he shall thereupon forfeit his right to 
leave hereunder in respect of the unexpired period 
of leave upon which he has entered, and the 
employer shall be entitled to withhold any further 
payment in respect of the period and to reclaim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) 
of subclause (3) applies and in any case in which die 
employment of the worker who has become entitled to leave 
hereunder is terminated before such leave is taken or fully 
taken the employer shall, upon termination of his employ- 
ment otherwise than by death pay to the worker, and upon 
termination of employment by death pay to the personal 
representative of the worker upon request by the personal 
representative, a sum equivalent to the amount which would 
have been payable in respect of the period of leave to which 
he is entitled or deemed to have been entitled and which 
would have been taken but for such termination. Such 
payment shall be deemed to have satisfied the obligation of 
the employer in respect of leave hereunder. 
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6.—Granting Leave in Advance and Benefits to be Brought 
into Account. 

(1) Any employer may be agreement with a worker allow 
leave to such a worker before the right thereto has accrued 
due, but where leave is taken in such case the worker shall 
not become entitled to any further leave hereunder in respect 
of any period until after the expiration of the period in 
respect of which such leave had been taken before it accrued 
due. 

(2) Where leave has been granted to a worker pursuant 
to the preceding paragraph before the right thereto has 
accrued due, and the employment subsequently is termi- 
nated, the employer may deduct from whatever remunera- 
tion is payable upon the termination of the employment such 
amount as represents payment for any period for which the 
worker has been granted long service leave to which he was 
not at the date of termination of his employment or prior 
thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long service 
leave scheme not under the provisions hereof granted to a 
worker by his employer in respect of any period of service 
with the employer shall be taken into account whether the 
same is granted before or after the coming into operation 
hereof and shall be deemed to have been leave taken and 
granted hereunder in the case of leave with pay to the extent 
of the period of such leave and in the case of payment in 
lieu thereof to the extent of a period of leave with pay 
equivalent thereof of the entitlement of the worker hereun- 
der. 

7.—Records to be Kept. 
(1) Each employer shall, during the employment and for 

a period of twelve months thereafter, or in the case of 
termination by death of the worker for a period of three years 
thereafter, keep a record from which can be readily 
ascertained the name of each worker, and his occupation, the 
date of the commencement of his employment and his 
entitlement to long service leave and any leave which may 
have been granted to him or in respect of which payment 
may have been made hereunder. 

(2) Such record shall be open for inspection in the manner 
and circumstances prescribed by this award (or agreement) 
with respect to the time and wages record. 

8.—Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes and 
matters arising hereunder shall be referred and the Board 
shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the functions 
of— 

(a) the settlement of disputes of any matters arising 
hereunder; 

(b) the determination of such matters as are specifi- 
cally assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefore nominated from time 
to time by the Confederation of Western Australian Industry 
(Incorporated) and one representative or substitute nomi- 
nated from time to time by the Trades and Labor Council 
of Western Australia together with a chairman to be 
mutually agreed upon by the organisations named in this 
paragraph. 

9.—State Law. 
(1) The provisions of any State Law to the extent to which 

they have before the coming into operation hereof conferred 
an accrued right on a worker to be granted a period of long 
service leave in respect of a completed period of fifteen or 
more years' service or employment or an accrued right on 
a worker or his personal representative to payment in respect 
of long service leave shall not be affected hereby and shall 
not be deemed to be inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in respect 
of a period of service with the employer completed after the 
period in respect of which the long service leave referred to 
in paragraph (1) of this subclause accrued due shall be in 
accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause, the 
entitlement to leave hereunder shall be in substitution for 
and satisfaction of any long service leave to which the 
worker may be entitled in respect of employment of the 
worker by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of that 
law as at the first day of April, 1958, shall in respect of the 
workers covered by such exemptions be exempt from the 
provisions hereof. 

10.—^Exemptions. 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there is 
an existing or prospective long service scheme which, in its 
opinion, is, viewed as a whole, more favourable for the 
whole of the employees of that employer than the provision 
hereof. 

29.—Compassionate Leave. 
When it is necessary for a worker to be absent from his 

employment for the purpose of attending a funeral or 
arranging therefor a worker (other than a casual worker) 
shall be entitled to a maximum of two days' leave at his 
ordinary rate of wages as prescribed on each occasion and 
on production of satisfactory evidence of the death within 
Australia of the workers' Wife, Husband, Father, Mother, 
Brother, Sister or Child. Wife or Husband as referred to in 
this clause shall include defacto Wife or Husband. 

30.—Award Modernisation. 
(1) The parties are committed to modernising the terms 

of the Award so that it provides more flexible working 
arrangements, improves the quality of working life, en- 
hances skills and job satisfaction and assists positively in the 
restructuring process. 

(2) The parties commit themselves to the following 
principles as part of the structural efficiency process and 
have agreed to participate in a testing process in accordance 
with the provisions of this clause— 

(a) Acceptance in principle that the new award skill 
level definitions will be more suitable for the 
needs of the employer, sometimes more broadly 
based, in other matters more truly reflective of the 
different skill levels of the tasks now performed, 
but which shall incorporate the ability for an 
employee to perform a wider range of duties 
where appropriate. 

(b) The parties will create a genuine career path for 
employees which allows advancement based on 
accreditation and access to training. 

(c) Co-operation in the transition from the old 
structure to the new structure in an orderly manner 
without creating false expectations or disputation. 

31.—Structural Efficiency. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the Society and to enhance career opportunities and 
job security of employees of the Society. 

(2) The parties shall establish a working group for the 
testing or trial of various skill levels and to enable proper 
consultation with both employees and the employer on 
matters consistent with the objectives of subclause (1) 
hereof. The parties shall process any such matters through 
that working group. 

(3) Measures raised for consideration consistent with 
subclause (2) hereof shall be related to implementation of 
a new classification structure, any facilitative provisions 
contained in this award and matters concerning training. 
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(4) Without limiting the rights of either the employer of 
the union to arbitration, any other measure designed to 
increase flexibility on-site sought by either party shall be 
notified to the working group and by agreement of the 
parties involved shall be implemented, subject to the 
following requirements— 

(a) The changes sought shall not affect provisions 
reflecting national standards recognised by the 
Western Australian Industrial Relations Commis- 
sion. 

(b) The working party will consider the implications 
of the proposed measures for existing on-site 
arrangements. 

(c) The majority of employees affected by the change 
at the site must genuinely agree to the change. 

(d) No employee shall lose income as a result of the 
change. 

(e) The relevant union or unions must be a party to 
the agreement. 

(f) Any agreement shall be subject, where appropri- 
ate, to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a Schedule to this award and take 
the precedence over any provision of this award 
to the extent of any inconsistency. 

(5) Award restructuring should be given its wider 
meaning and not be confined only to the restructuring of 
classifications buy may extend to the review of other 
restrictive provisions which currently operate. To that end, 
such restrictive provisions will be reviewed on an on-going 
basis. 

(6) The parties to this Award recognise that in order to 
increase the efficiency and productivity of the employer, a 
greater commitment to training and skUl development is 
required. Accordingly, the parties commit themselves to— 

(a) developing a more highly skilled workforce; 
(b) providing employees with career opportunities 

through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(7) Any disputes arising in relation to the implementation 
of this clause shall be subject to the provisions of Disputes 
Procedure set out at Schedule B of the award. 

32.—Superannuation. 
(1) Employer Contributions 
The employer respondent to this award shall, subject to 

subclause (4), contribute to an approved Fund a minimum 
of 3 percent of ordinary time earnings for each eligible 
employee. 

(2) Definitions 
"Approved Fund" shall mean a superannuation fund 

which complies with the Occupational Superannuation 
Standards Act 1987. 

"Ordinary time earnings" shall mean the salary, wage or 
other remuneration regularly received by the employee in 
respect of the time worked in ordinary hours and shall 
include shift work penalties, any over award payments or 
any other rate paid for all purposes of the award to which 
the employee is entitled for ordinary hours of work. 
Provided that "ordinary time earnings" shall not include 
any payment which is for vehicle allowances, fares or 
travelling time allowances (including payments made for 
travelling related to distant work), or overtime. 

(3) Fund Variation 
If the employer intends to cease participation in one 

approved Fund and execute an agreement to become a 
participating employer in an alternative approved Fund, at 
least 30 days notice of that intention shall be forwarded to 
the union by the employer. 

Where the union objects to the proposed new Fund it shall 
refer the issue to the Western Australian Industrial Commis- 
sion for determination within the above 30 days notice 

period, and the employer shall not implement the proposed 
change until the issue is determined by the Commission. 

(4) Contributions 
(a) Contributions shall continue whilst a member of 

a Fund is absent on paid annual leave, sick leave, 
long service leave and public holidays. 

(b) No contributions shall be made for 
(i) Periods of unpaid leave or unauthorised 

absences; or 
(ii) any other payments paid out on termination 

including annual leave. 
(c) The respondent employer shall make such contri- 

butions monthly or at such times as may be agreed 
in writing between the trustees of the Fund, the 
employer and the union from time to time. 

(d) Part-time and casual employees shall not be 
entitled to receive the employer contribution 
unless they are paid $50.00 per week or more. 

(e) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(f) Subject to subclause (5) no contributions shall be 
payable for an employee during the first month of 
their employment with their employer, provided 
that upon completion of the qualifying period, 
contributions on behalf of each eligible employee 
shall apply from the date of commencement of 
employment of such employee. 

(5) Employee Entry into Fund 
(a) The employer must provide an employee with an 

application to join the Fund and documentation 
explaining the Fund within 14 days of the 
operative date of this clause or within 14 days of 
an employee's commencing employment, which- 
ever is the later. 

(b) If the employee fails to return to the employer a 
completed application to join the Fund within 14 
days of receipt, the employer shall send to the 
employee by certified mail, a letter setting out 
relevant superannuation information, the letter of 
denial set out in this subclause and an application 
to join the Fund. 

(c) Where the employee: 
(i) completes and returns the letter of denial; or 

(ii) 14 days following the employer's advice 
referred to at paragraph (b) of this subclause, 
the employee has not returned the completed 
form 

the employer shall be under no obligation to make 
superannuation payments on behalf of that em- 
ployee. 

Provided that if at any time an employee returns 
a signed application form, notwithstanding a 
previous failure to return such form or the return 
of a letter of denial, the employer shall make 
contributions on behalf of that employee from the 
date of return of the signed application form. 

(d) If the employer fails to provide the employee with 
the application form referred to in subclause (1) 
within the time prescribed the employer shall be 
obliged to make contributions as if the application 
had been provided within the prescribed time, 
provided that the employee returns the application 
within 14 days of being provided with the 
application by the employer. 

(c) The letter of denial shall be in the following form: 
"To (employer) 
I have received an application for member- 

ship of the non-contributory Superannuation 
Fund and understand: 

(i) that should I sign such form you will 
make contributions on my behalf; and 

(ii) that I am not required to make contribu- 
tions of my own; and 
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(iii) that no deductions will be made from 
my wages for superannuation without 
by consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature Date 

Name 

Address 

Classification 

Dated at Perth this 16th day of December, 1968. 

TRAINING ASSISTANTS' AND COMMUNITY 
SUPPORT STAFF (SPASTIC WELFARE) AWARD 

1987 
No. A 16 of 1986. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 23rd day of September, 1993. 
J. CARRIGG, 

Registrar. 

Training Assistants' and Community Support Staff (Spastic 
Welfare) Award 1987 

Award No. A 16 of 1986. 
1.—Title. 

This award shall be known as the Training Assistants' and 
Community Support Staff (Spastic Welfare) Award 1987. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by die Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Annual Leave 
6. Hours 
7. Holidays 
8. Fares and Travelling Time 
9. Sick Leave 

10. Contract of Service 
11. Part Time Employees 
12. Long Service Leave 
13. Payment of Wages 
14. Wages 
15. Rest Pauses and Meal Breaks 
16. Bereavement Leave 
17. Definitions 
18. Maternity Leave 
19. Residential Camps 
20. Leave to Attend Union Business 

21. General Conditions 
22. No Reduction 
23. Liberty to Apply 
24. Payroll Deduction of Union Dues 
25. Dispute Setdement Procedures 
26. Introduction to Change 
27. Structural Efficiency Implementation Tasks 

Schedule A—Parties to the Award 

3.—Area and Scope. 
This award shall have effect throughout the State of 

Western Australia and shall be binding on Training 
Assistants and Community Support Staff employed by the 
Spastic Welfare Association of Western Australia. 

4.—Term. 
This award shall operate for a period of one year from the 

beginning of the first pay period to commence on or after 
1 January 1987. 

5.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave shall be allowed to an employee 
by the employer after each period of 12 months' continuous 
employment with such employer. 

(2) (a) Prior to commencing leave each employee shall 
be paid for that period of leave at the rate of wage shown 
in Clause 14.—Wages of this award for the class of work 
and in addition be paid a loading of 17.5% of that wage. 

(b) Provided that the 17.5% loading prescribed by this 
subclause shall not be paid on proportionate annual leave on 
termination. 

(3) (a) Except as provided in part (b) of this subclause if 
after one month's continuous employment an employee 
lawfully terminates employment or employment is termi- 
nated by the employer through no fault of the employee, the 
employee shall be paid 2.92 hours' pay (at the rate 
prescribed by subclause (2) of this clause) in respect of each 
completed week of continuous service for which annual 
leave has not already been taken. 

(b) An employee who is dismissed for a misconduct 
which occurred after the completion of a 12 monthly 
qualifying period, but before taking annual leave in respect 
of that qualifying period shall, subject to Clause 10.— 
Contract of Service of this award, be given payment for the 
leave accrued but not taken. 

(4) (a) The annual leave prescribed in subclause (1) of this 
clause may be split into more than one portion: 

(i) Where the 12 accrued days off are taken in 
conjunction with annual leave, by the employee 
once per annum provided that no portion is less 
than two weeks. 

(ii) By agreement between the employer and em- 
ployee. 

(5) Any time in respect of which an employee is absent 
from work, except time for which that employee is entitled 
to claim paid sick leave or unpaid sick leave up to three 
months, or the first calendar month of any absence on 
workers' compensation, or any absence on annual leave, 
long service leave, compassionate leave or unpaid stand- 
down time during school vacation periods shall not count 
for the purpose of determining annual leave entitlements. 

(6) The annual leave prescribed in subclause (1) of this 
clause shall be taken during school vacation periods. 

(7) Before going on annual leave each employee shall be 
given at least two weeks' notice of the date leave is to be 
taken, unless the employee and the employer agree to a 
lesser period. 

(8) (a) The annual leave prescribed by this clause may be 
given and taken before the completion of 12 months' 
continuous service as prescribed by subclause (1) of this 
clause. 

(b) If the services of an employee terminate and the 
employee has taken a period of leave in accordance with this 
subclause and if the period of leave so taken exceeds that 
which would become due pursuant to subclause (3) of this 
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clause the employee shall be liable to pay the amount 
representing the difference between the amount received by 
him for the period of leave taken in accordance with this 
subclause and the amount which would have accrued in 
accordance with subclause (3) of this clause. The employer 
may deduct this amount from moneys due to the employee 
by reason of the other provisions of this award at the time 
of termination. 

(9) When an employee proceeds on annual leave there 
will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclause (1) and (2) of Clause 6.—Hours of 
this award. 

(10) Where an employee's hours of work have varied 
during the qualifying period, the employee shall be paid the 
average of such hours worked during the qualifying period. 

(11) The provisions of this clause shall not apply to casual 
employees. 

6.—Hours. 
(1) The ordinary working hours shall be an average of 38 

hours per week over any five days of the week, with no more 
than 10 hours per shift, worked over any one of the following 
cycles: 

(a) A four week cycle of nineteen days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the twentieth 
day in each cycle as a day off and paid for as 
though worked. 

Provided that an employee who, at the comple- 
tion of a 20 day work cycle, has not accrued 
sufficient hours to enable him/her to take a full 
paid shift off duty, shall continue past the 20 day 
work cycle until sufficient hours have accrued to 
enable him/her to take a full paid shift off duty. 

(b) Actual hours of 76 hours over nine days per 
fortnight with the tenth day to be taken as an 
unpaid rostered day off. 

(c) Actual hours of 40 per week or 80 per fortnight 
with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 

For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at a time mutually acceptable to the 
employer and the employee; or 

As single day absences at a time suitable to the 
employer and subject to 48 hours' clear notice 
given to the employee in accordance with this 
award. 

Notwithstanding the provisions of paragraph 
(c)— 
— where an employer and employee mutually 

agree Accrued Days Off may be taken in 
single day absences; 

— at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
in a period of less than one day provided that 
the period of time off work shall be taken 
from the commencement of the employee's 
normal rostered shift or up to the conclusion 
of the employee's normal rostered shift. 

(2) In addition to subclause (1) by agreement between the 
employer and the Union a work cycle of 38 hours per week 
or 76 hours per fortnight or any other method agreed may 
be worked. 

(3) Any change in rostering arrangements will be 
designed to improve productivity, efficiency and cost 
effectiveness in the workplace. 

(a) Any proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned and to the Union who will consider 
them. 

(b) The affected parties (i.e. site management and 
employees) will then consult with each other with 
a view to agreeing to the proposed roster. 

Provided that where the majority of employees 
affected by the proposed change agree the Union 
will not unreasonably withhold its agreement. 

(c) Where agreement cannot be reached, the issues 
will be referred to the Western Australian Indus- 
trial Relations Commission for conciliation and, 
if necessary, arbitration. 

(4) At the discretion of the employer employees may be 
paid a rate of pay using a divisor of 38 hours per week in 
lieu of Accrued Days Off under the following conditions: 

(a) Where the employee work no more than 16 hours 
per week or two shifts per week; or 

(b) At the request of the employee. The employee 
may withdraw the request within 14 days of 
submitting it to the employer after which time it 
shall be binding on the employee. Such agreement 
shall remain in force for the period of employ- 
ment, provided that it can be revoked by agree- 
ment between the employer and employee. 

(5) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take off 
for another day in which case the Accrued Day Off shall 
become an ordinary working day. 

(6) The provisions of this clause apply to a part time 
employee in the same proportion as the hours normally 
worked bear to a full time employee. The employer shall not 
alter the hours of any employee employed at 1 November 
1986 other than by agreement with that employee. 

(7) An employee who commences after 12.00 noon and 
finishes after 6.00 pm shall be paid a shift work loading of 
12.5% for all hours worked. 

(8) An employee who works hours additional to or outside 
the ordinary hours for that employee shall be granted time 
off in lieu of payment for overtime proportionate to the 
payment to which he/she would be entitled if overtime were 
paid at the rate of time and one half for the first two hours 
and double time thereafter. 

(9) Any dispute between an employer and the Union 
concerning the operation of this clause shall be referred to 
the Western Australian Industrial Relations Commission. 

The following provisions shall apply in lieu of the 
foregoing for the period commencing with the beginning of 
the first pay period commencing on or after 1 January 1990 
and concluding with the first pay period ending on or after 
1 January 1991. 

(7) An employee who commences after 12.00 noon and 
finishes after 6.00pm shall be paid a shift work loading of 
15% for all hours worked. 

7.—Holidays. 
(1) A Training Assistant shall not be required to present 

him/herself for duty on any day observed by the Education 
Department as a vacation period or any day observed as a 
public service holiday. 

(2) An employee shall be paid his/her ordinary wages for 
any public service holiday on which he/she is relieved of the 
obligation to present him/herself for work. 

(3) Any employee required to work on any day observed 
as a holiday shall be paid for the time worked at the rate of 
double time and one half. 

8.—Fares and Travelling Time. 
(1) Where an employee is required during his/her normal 

working hours by his/her employer to work outside his/her 
usual place of employment, the employer shall pay the 
employee any reasonable travelling expenses incurred 
except where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2) Where an employee is required and authorised to use 
his/her own motor vehicle in the course of his/her duties 
he/she shall be paid an allowance not less than that provided 
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for in the schedules set out hereunder. Notwithstanding 
anything contained in this subclause the employer and the 
employee may make any other arrangement as to car 
allowance not less favourable to the employee. 

Schedule 1—Motor Car Allowance. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600 cc 1600 cc 

2600 cc -2600 cc & Under 
Metropolitan Area 47.2 42.2 36.7 
South West Land Division 48.3 43.3 37.7 
North of 23.5" South Latitude 53.0 47.7 41.5 
Rest of the State 49.9 44.7 38.8 

Schedule 2—Motor Cycle Allowance. 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 16.3 

Motor cars with rotary engines are to be included in the 1600-2600cc 
category. 

(3) The allowances prescribed in this clause may be 
varied in accordance with any movement in the allowances 
in the Public Service Motor Vehicle Allowance Award, 
1976 on application by the Union. 

9.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for non 

attendance on the ground of personal ill health or injury at 
the rate of one day's pay for each four weeks which the 
employee was employed to actually work. 

(b) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(c) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time die employee leaves the service 
of the employer, in the event of the employee being entitled 
by service subsequent to the incapacity in that year to a 
greater allowance than that made at the time the incapacity 
occurred. 

(2) This clause shall not apply when an employee is 
entitled to compensation under the Workers' Compensation 
and Assistance Act 1981. 

(3) No employee shall be entitled to the benefits of this 
clause unless he/she produces proof to the satisfaction of the 
employer or the employer's representative of such incapac- 
ity, provided that the employer shall not be entitled to a 
medical certificate for absence of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

(4) No payment shall be made for any absence due to the 
employee's own fault, neglect or misconduct. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he/she is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his/her place of residence or a hospital as 
a result of his/her personal ill health or injury for a period 
of seven consecutive days or more and he/she produces a 
certificate from a registered medical practitioner that he/she 
was so confined. Provided that the provisions of this 
paragraph do not relieve the employee of the obligation to 
advise the employer in accordance with subclause (3) of this 
clause if he/she is unable to attend for work on the working 
day next following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he/she proceeded on 
annual leave and shall not be made with respect to fractions 
of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause that portion of die annual leave equivalent to 
the paid sick leave is hereby replaced by the paid sick leave 

and the replaced annual leave may be taken at another time 
mutually agreed to by the employer and the employee or, 
failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
5.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 5.—Annual Leave shall be deemed to have been paid 
with respect to the replaced annual leave. 

10.—Contract of Service. 
(1) The contract of service period shall be— 

(a) one hour for casual employees 
(b) two weeks for all other employees 

(2) An employee may be engaged on a probationary 
period of not longer than three months, during which time 
it will be possible for either the employer or employee to 
terminate the contract of service with one day's written 
notice. 

(3) The contract of service may be terminated by either 
the employer or employee by giving— 

(a) notice of one hour for casual employees 
(b) written notice of two weeks for all other employ- 

ees 
(4) Where an employee does not give the required period 

of notice of termination of services the wages payable for 
the contract of service period may be forfeited at the 
discretion of the employer. 

(5) The employer may pay the wages payable for the 
contract of service period in lieu of notice of termination 
being given by either the employer or employee. 

(6) The services of an employee may be terminated for 
serious misconduct without prior notice. In such circum- 
stances the employer is required to pay all moneys owing 
up to the date of dismissal. 

(7) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training provided that such duties are not 
designed to promote de-skilling. 

(b) An employer may direct, pursuant to paragraph (a) of 
this subclause, an employee to carry out such duties and use 
such tools and equipment as may be required provided that 
the employee has teen properly trained in the use of such 
tools and equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall te consistent 
with the responsibility of the employer to provide a safe and 
healthy working environment in accordance with the 
provisions of the Occupational Health, Safety and Welfare 
Act 1987 and Regulations. 

11.—Part Time Employees. 
(1) Notwithstanding anything contained in this award 

employees may be regularly employed to work less hours 
per week than are prescribed in Clause 6.—Hours. 

(2) A part time employee employed under the provisions 
of this clause shall receive payment for sick leave, annual 
leave and long service leave on a pro rata basis in the 
proportion which their hours of work tear to the hours fixed 
by Clause 6.—Hours of this award. 

12.—Long Service Leave. 
The conditions governing the granting of long service 

leave to government wages employees generally shall apply 
to employees covered by this award. Provided that any day 
referred to in Clause 7.—Holidays of this award, on which 
the employee is relieved of the obligation to present 
him/herself for work shall be deemed to be 'service' for the 
purpose of those conditions. 

13.—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer or cash 

at die employer's discretion following consultation with the 
employees. 
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(2) (a) (i) Where the employer requires the employee 
to establish an account for the purpose of 
receiving his/her wages the employee shall 
pay the costs associated with the establish- 
ment and maintenance of such accounts. 

(ii) The employer may require such an account 
to be established at a major bank or building 
society. 

(b) In respect of transfer fees associated with the transfer 
of funds from the employer's bank to any other bank or 
financial institution, such fees shall be paid by the employer. 

(3) In the case of payment by cheque the employer shall 
arrange encashment facilities at a branch of a bank in close 
proximity to the place of work. Where it is impractical for 
the employee to cash the cheque on pay day, reasonable 
access to the facility shall be allowed by the employer, 
during working time. 

(4) If, for reasons within the control of the employer, 
wages are not available at the nominated time and the 
employee is kept waiting for a period exceeding 30 minutes, 
overtime rates shall apply, provided that in the case of an 
employee rostered for duty on that day, the 30 minute period 
shall commence from the employee's finishing time. 

(5) No deduction shall be made from an employee's 
wages unless the employee has agreed to such deduction in 
writing, or the deduction is authorised by the award. 

(6) Each employee shall be provided with a pay advice 
slip on each day that wages are paid. The pay advice slip 
shall detail: 

(a) The rate of wage. 
(b) The hours worked, including overtime. 
(c) The gross wage. 
(d) The net wage. 
(e) Any allowances paid. 
(f) Any deductions made. 
(g) The composition of any annual leave, sick leave 

or long service leave payment. 
(h) The composition of any termination payment. 

(7) Wages shall be paid fortnightly, provided that by 
agreement between the employer and the Union, wages may 
be paid at other intervals. 

(8) Subject to subclause (9) hereof, upon termination of 
employment, the employer shall pay to the employee all 
moneys earned by or payable to the employee before the 
employee leaves the centre or the same shall be forwarded 
to the employee by post on the next working day following 
the termination. 

(9) Where the employee terminates his/her employment 
without notice as required in subclause (2) of Clause 
10.—Contract of Service of this award, the employer shall 
forward as soon as reasonably possible all moneys earned 
by or payable to such employee to the employee by post. 

(10) If an employee fails to collect his/her wages on the 
appointed day, such wages shall thereafter be available for 
collection (at previously notified times) during office hours. 

14.—Wages. 
(1) TRAINING ASSISTANTS AND 

SUPPORT STAFF: Per Week 
$ 

1st year of employment 395.90 
2nd year of employment 407.30 
3rd year of employment 422.20 
4th year of employment 434.50 

(2) Senior Community Support Staff: 
Employees who are required to co-ordinate the activities 

of Community Support Staff shall be designated as Senior 
Community Support Staff and they shall be paid an 
in-charge allowance of $678.90 per annum in addition to the 
rates of pay specified in subclause (1) of this clause. 

(3) Junior Training Assistants and Community Support 
Staff: 

A Junior Training Assistant or Community Support 
Assistant shall be paid the following percentage of the rate 
prescribed for a Training Assistant in their first year of 
employment. 

% 
At or under 17 years of age 70 
At 18 years of age 80 
At 19 years of age 90 
At 20 years of age Adult Rates 

(4) An employee who has had previous experience 
relevant to employment covered by this award may have that 
experience taken into account in determining the year of 
employment at which an employee is appointed and paid. 

(5) A casual employee shall be paid 20% in addition to 
the rates prescribed in this clause. 

(6) Where the term "year of employment" is used in this 
clause, it shall mean all service whether full-time or 
part-time and regardless of the class of work with that 
employer. Such service shall be calculated in periods of 
calendar years from the date of commencement of work with 
the employer and by automatic progression subject to 
satisfactory service. Provided that in determining the rate of 
wage of an employee 19 years of age and over, service prior 
to attaining the age of 19 years shall not be counted in 
determining the total service of an employee for the purpose 
of this clause. 

(7) The hourly rate for an employee working an average 
of 38 hours per week shall be calculated by dividing the 
weekly rate herein expressed by 40. 

(8) The hourly rate for an employee actually working 38 
hours shall be calculated by dividing the weekly rate herein 
expressed by 38. 

15.—Rest Pauses and Meal Breaks. 
(1) All employees shall be allowed a tea break of 10 

minutes daily between the second and third hour from 
starting time each day. Such tea break shall be counted as 
time worked. 

(2) All employees shall be allowed a meal break of not 
less than 30 minutes nor more than one hour between the 
hours of 12.00 noon and 2.00 pm. Such time shall not count 
as time worked. 

(3) A paid afternoon tea break shall be allowed to an 
employee who works longer than 6.25 hours in a day. 

16.—Bereavement Leave. 
(1) An employee shall, on the death of a spouse, de facto 

spouse, parent, brother, sister, child or stepchild, be entitled 
on notice to leave up to and including the day of the funeral 
of such relation and such leave shall be without deduction 
of pay for a period not exceeding the number of hours 
worked by the employee in two ordinary working days. 
Proof of such death shall be furnished by the employee to 
the satisfaction of his/her employer. 

(2) Provided that payment in respect of bereavement leave 
is to be made only where the employee otherwise would 
have been on duty and shall not be granted in any case where 
the employee concerned would have been off duty in 
accordance with his/her roster, or on long service leave, 
annual leave, sick leave, workers' compensation, leave 
without pay or on a public holiday. 

17.—Definitions. 
"Casual Employee" means an employee who is engaged 

to work for less than four weeks. 

18.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 
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For the purposes of this clause: 
(a) An employee shall include a part time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by die 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to die employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which die leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) she shall be entided to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entided, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entided and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entided and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclause (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entided to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entidements 
Provided that aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Tfermination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entided 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
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positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

19.—Residential Camps. 
(1) Training Assistants who attend residential camps in 

the course of their employment shall be paid eight hours' 
pay at the ordinary rate of pay for each day while attending 
such camp in lieu of the payment the employee would have 
received for working his/her ordinary hours. 

(2) The provisions of this clause do not apply to a 
Training Assistant who expressly offers to attend a camp as 
a volunteer. Such volunteer shall be paid only the wage 
which would be paid had the camp not been attended. 

20.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) Who is required to give evidence before any 

industrial tribunal. 
(ii) Who as a union nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the Union and em- 
ployer. 

(iii) When prior agreement between the Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings. 

(iv) Who as a union nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved: 

(i) Where an application for leave has been submitted 
by an employee a reasonable time in advance. 

(ii) For the minimum period necessary to enable the 
Union business to be conducted or evidence to be 
given. 

(iii) For those employees whose attendance is essen- 
tial. 

(iv) When the operation of the organisation is not 
being unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

21.—General Conditions. 
(1) Protective safety clothing shall be provided and shall 

include suitable wet weather gear as required for employees 
to perform their duties. 

(2) Laundering, repair and replacement of such protective 
gear shall be the responsibility of the employer. 

22.—No Reduction. 
Nothing contained in this award shall entitle the employer 

to reduce the salary or conditions of employment of any 
employee who at the date of this award is receiving higher 
than the minimum prescribed. 

23.—Liberty to Apply. 
Liberty is reserved to the Union in respect of the 

following: 
(1) Cleaning and use of association vehicles and 

associated issues. 
(2) Rates for employees left in charge. 
(3) Uniform and clothing allowances. 

24.—Payroll Deduction of Union Dues. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. The procuration 
form on the Union Application for Membership form shall 
be deemed to comply with the requirements of this 
subclause. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's payclerk. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deducation Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) and (8) of 
this clause or until the Authority is cancelled in writing by 
the employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover the 
subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 
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(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

(8) Notwithstanding the above— 
(a) deductions shall be at the employers' discretion. 
(b) deductions shall only be made if the employer and 

the Union can agree on a commission rate. 
(c) the employer may stop deductions in the event of 

Union commencing industrial action. 
(d) an exemption from the provisions of this clause 

shall be granted to an employer who notifies the 
Industrial Registrar that they object to the provi- 
sions of this clause being applied to them and 
forward a copy of such notice to the Union. 

(e) an existing employer wishing exemption from the 
provisions of this clause shall notify the Industrial 
Registrar as provided in subclause (1) hereof 
within 3 months of the coming into operation of 
this clause. 

25.—Dispute Settlement Procedures. 
(1) Subject to the provisions of the Industrial Relations 

Act 1979 (as amended) any grievance, complaint or dispute, 
or any matter raised by the Union or a respondent and 
employees, shall be settled in accordance with the procedure 
outlined in this clause. 

(2) These procedures have been developed by agreement 
between the parties. The Union recognises the right and 
responsibility of Private Health Employers to provide 
uninterrupted and efficient services to the Community. The 
employer recognises the rights and responsibilities of the 
Union to represent its members in compliance with its rules. 

(3) The procedure is also intended to provide effective and 
speedy means for resolution of employee difficulties and 
problems. 

(4) Depending on the issues involved, the size of the 
organisation and the union membership of the employees 
concerned, a procedure involving the following stages of 
discussion shall apply. These are: 

(a) discussions between the employee/s concerned 
and the immediate supervisors; 

(b) discussions involving the employee/s concerned, 
(and an elected on site union representative if 
requested), the employer representative or senior 
officer; 

(c) senior officer to resolve issue, if unable to refer 
to Senior Management. Employee may notify 
Union at this stage if desired; 

(d) discussions involving union officials and/or site 
union representatives and senior management 
representative(s). 

(5) Sensible time limits shall be allowed for the 
completion of the various stages of the discussions. At least 
seven days should be allowed for all stages of the 
discussions to be finalised. 

(6) Emphasis shall be places on a negotiated settlement. 
However, if the negotiation process is exhausted without the 
dispute being resolved the parties may jointly or individu- 
ally refer the matter to the Western Australian Industrial 
Relations Commission for assistance in resolving the 
dispute. 

(7) Where the employer seeks to discipline an employee, 
or terminate an employee the following steps shall be 
observed: 

(a) In the event that an employee commits a misde- 
meanour, the employee's immediate supervisory 
or any other staff member so authorised, may 
exercise the employer's right to reprimand the 
employee so that the employee understands the 
nature and implications of their conduct. 

(b) The first two reprimands shall take the form of 
warnings and, if given verbally, shall be con- 
firmed in writing as soon as practicable after the 
giving of the reprimand. 

(c) Should it be necessary, for any reason, to 
reprimand an employee three times in a period not 
exceeding twelve months' continuous service, the 
contract of service shall, upon the giving of that 
third reprimand, be terminable in accordance with 
the provisions of this award. 

(d) The status quo (i.e. the conditions applying prior 
to the issue arising will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(8) In resolving issues of an industry wide nature 
discussions which may be initiated at the level specified in 
paragraph (d) of subclause (4) of this clause between the 
appropriate Union official and the Employer, shall then be 
referred to the Health Care Management Committee of the 
Confederation of W.A. Industry by either or both parties. 

(9) For the purposes of this procedure: 
"employer" means the relevant officer nominated 

at each work site. 
"senior officer" means an officer nominated by 

management. 
"industry wide issues" include issues affecting 

more than one work site or claims seeking variations 
to an award. 

"work site" means as agreed between the parties. 
(10) The parties to this award are committed to 

implementing a new wage and classification structure. 
To allow this to occur in an orderly and efficient manner 

the parties agree that when the award is varied to insert a 
new wage and classification structure, the disputes settling 
procedure clause will be varied to provide a mechanism for 
dealing with claims by existing employees on the appropri- 
ateness of their classification in the new structure. 

(11) The parties acknowledge that this procedure formed 
part of the package which justified the payment of the 
increases available under the Structural Efficiency Principle. 

(12) Accordingly, the parties agree that if either party is 
of the view that the other party is in breach of this procedure, 
the matter will be referred to the Western Australian 
Industrial Relations Commission for it to determine: 

(a) whether a breach of the procedure has occurred; 
and 

(b) subject to 12(a) above, the appropriateness of the 
continued provision of the benefits provided under 
the Structural Efficiency Principle or any other 
action considered appropriate by the Commission. 

26.—Introduction to Change. 
(1) Where an employer has made a definite decision to 

introduce major changes that are likely to have significant 
effects on employees, the employer shall notify employees 
who may be affected, and their Union. 

(2) As soon as practicable the employer shall enter into 
discussions with employees on issues involved in the 
changes. 

(3) The employer shall discuss with the Union any matters 
raised in relation to the changes. 

27.—Structural Efficiency Implementation Tasks. 
(1) The parties to this award are committed to co- 

operating positively to increasing efficiency and quality of 
care in the industry and to enhancing the career opportunities 
and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No. 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of die Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 



(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and classification 
structure; 

• an examination of skills in the industry; 
• minimum rates adjustments; and 
• the drafting of an appropriate award clause on 

enterprise consultation, as soon as reasonably practi- 
cable, and consistent with the relevant State Wage 
Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

TRANSPORT WORKERS' (EASTERN GOLDFIELDS 
TRANSPORT BOARD) AWARD 1976 

No. 23 of 1976. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 
Dated at Perth this 20th day of September, 1993. 

J. CARRIGG. 
Registrar. 

Transport Workers' (Eastern Goldfields Transport Board) 
Award 1976 

Award No. 23 of 1976. 

1.—Title. 
This Award shall be known as the Transport Workers' 

(Eastern Goldfields Transport Board) Award 1976 and 
replaces Award No. 22 of 1965 as amended. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by die Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Principles—September 1989 
3. Area and Scope 
4. Tferm 
5. Hours 
6. Spread of Hours 

6A. Implementation of 38 Hour Week 
6B. Procedures for In-Plant Discussions 
6C. Hours Transition Provision 

7. Meals 
8. Duty Roster 

9. Days Off 
10. Signing On and Off 
11. Reports 
12. Recall 
13. Private Hire 
14. Sick Leave 
15. Payment of Wages 
16. Annual Leave 
17. Public Holidays 
18. Long Service Leave 
19. Uniforms and Protective Clothing or Equipment 
20. Contract of Service 
21. Change Money 
22. Drivers & Bus Licence 
23. Free Transport 
24. Amenities 
25. Shop Steward 
26. Disputes 
27. Definitions 
28. Time & Wages Record 
29. Board of Reference 
30. Bereavement Leave 
31. District Allowance 
32. Posting of Award & Union Notices 
33. Structural Efficiency 
34. Wages 
35. Dispute Settlement Procedures 
36. Training Leave 
37. Consultative Committee 

2A.—State Wage Principles—September 1989. 
It is a term of this award that the union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not to pursue 
any extra claims award or overaward except when consistent 
with the State Wage Principles. 

3.—Area and Scope. 
This award shall apply to workers employed by the 

respondent in the classifications described in Clause 
34.—Wages of this award within the area and under the 
power conferred upon the respondent by the Eastern 
Goldfields Transport Act 1946. 

4.—Term. 
The term of this award shall be for a period of twelve 

months from the beginning of the first pay period 
commencing on or after the date hereof. 

5.—Hours. 
(1) Subject to the provisions of this subclause and Clauses 

6A.—Implementation of 38 Hour Week, 6B.—Procedures 
for In-Plant Discussions and 6C,—Hours Transition Provi- 
sion, of this award the ordinary hours of work shall be an 
average of 38 per week to be worked on one of the following 
basis. 

(i) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
fourteen consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 
twenty-one consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 
twenty-eight consecutive days. 

(2) (a) The ordinary hours of work may be worked on any 
or all days of the week, Monday to Sunday 
inclusive. 

(b) The ordinary hours of work shall not exceed 10 
hours on any day. 

Provided that in any arrangement of ordinary working 
hours, where such ordinary hours are to exceed 8 hours on 
any day, the arrangement of hours shall be subject to the 
agreement between the employer and the majority of 
employees in the plant or section or sections concerned. 

(3) All work performed in excess of the ordinary hours 
on any day, Monday to Friday, shall be paid for at the rate 
of time and one half for the first two hours and double time 
thereafter. 



(4) All ordinary hours on a Saturday shall be paid for at 
the rate of time and one half with a minimum rostered shift 
of four hours. All time in excess of ordinary hours on 
Saturday shall be paid for at the rate of time and a half for 
the first two hours and double time thereafter, provided that 
all time in excess of rostered ordinary hours after 12 noon 
Saturday shall be paid for at the rate of double time. 

(5) All time worked on a Sunday shall be paid for at the 
rate of double time. 

(6) All time worked on any of the public holidays 
prescribed in clause 17.—Public Holidays of this award 
shall be paid for at the rate of double time and a half. 

(7) All time worked outside the usual roster shall be paid 
for at overtime rates. 

(8) (a) A worker who accepts a recall to work on his 
rostered day or days off shall be offered all work 
that would have been available on that day to the 
worker whom he is relieving. 

(b) All time worked on a rostered day or days off shall 
be paid for at the rate of time and one half for the 
first two hours and double time thereafter with a 
minimum payment as for three hours. 

(9) Any ordinary hours worked prior to 6.30 a.m. or after 
5.30 p.m. shall receive a loading of fifteen per cent in 
addition to the ordinary rate as prescribed. 

(10) Where any of the foregoing overtime and penalty 
rates overlap, the highest of such rates shall be paid. 
Payment shall not be made twice for the same period of 
overtime or penalty. 

(11) The employer may require any worker to work 
reasonable overtime at overtime rates and such worker shall 
work overtime in accordance with such requirements. 

6.—Spread of Hours. 
(1) The spread of hours from the beginning to the end of 

the days work shall not exceed ten consecutive hours 
without the payment of the penalties referred to in subclause 
(3) of this clause. 

(2) This provision does not apply to such workers not 
exceeding twenty per cent of the whole number (or such 
other proportion as may be allowed by the Board of 
Reference) as are required to do duty on broken shifts. In 
their case, the spread of hours shall not exceed twelve 
consecutive hours without the payment of the penalties 
referred to in subclause (3) of this clause. 

(3) All time worked in excess of the respective spread of 
hours referred to in subclauses (1) and (2) of this clause shall 
be paid for at the rate of double time. 

(4) This clause shall not apply to call forward and call 
back duty covered by Clause 12.—Recall of this award. 

6A.—^Implementation of 38 Hour Week. 
(1) Except as provided in subclause (4) of this clause, the 

method of implementation of the 38 hour week may be any 
one of the following:— 

(a) by employees working less than 8 ordinary hours 
each day; or 

(b) by employees working less than 8 ordinary hours 
on one or more days each week; or 

(c) by fixing one day of ordinary working hours on 
which all employees will be off duty during a 
particular work cycle; or 

(d) by rostering employees off duty on various days 
of the week during a particular work cycle so that 
each employee has one day of ordinary working 
hours off duty during that cycle. 

(e) any day off duty shall be arranged so that it does 
not coincide with a holiday prescribed in sub- 
clause (1) of Clause 17.—Public Holidays of this 
Award. 

(2) An assessment should be made as to which method 
of implementation best suits the business and the proposal 
shall be discussed with the employees concerned, the 
objective being to reach agreement on the method of 
implementation prior to September 14, 1986. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special anomalous or extraordinary 
problems shall be applied in accordance with Clause 
35.—Dispute Settlement Procedures of this award. The 
procedure shall be applied without delay. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of employees 
in the plant or establishment concerned. 

(5) Notice of Days Off Duty. 
Except as provided in subclause (6) of this clause, in cases 

where, by virtue of the arrangement of his ordinary working 
hours, an employee, in accordance with paragraphs (c) and 
(d) of subclause (1) of this clause, is entitled to a day off duty 
during his work cycle, such employee shall be advised by 
the employer at least four weeks in advance of the day he 
is to take off duty. 

(6) (a) An employer, with the agreement of the majority 
of employees concerned, may substitute the day 
an employee is to take off in accordance with 
paragraphs (c) and (d) of subclause (1) of this 
clause, for another day in the case of a breakdown 
in machinery or a failure or shortage of electric 
power or to meet the requirements of the business 
in the event of rush orders or some other 
emergency situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 

(c) An employer and employee may, by agreement, 
allow rostered days off work to accumulate, and 
such accumulated days shall be taken at a 
mutually convenient time. 

(7) Should agreement not be reached between the 
employer and any employee pursuant to paragraph (c) of 
subclause (6) of this clause then accumulated rostered days 
off shall be taken in conjunction with the next period of 
annual leave with a duration of one week or more to be taken 
by the employee. 

6B.—Procedures for In-Plant Discussions. 
(1) Procedures shall be established for in-plant discus- 

sions, the objective being to agree on the method of 
implementing a 38-hour week in accordance with Clauses 
5.—Hours and 6A.—Implementation of 38 Hour Week of 
this award and shall entail an objective review of current 
practices to establish where improvements can be made and 
implemented. 

(2) The procedures should allow for in-plant discussions 
to continue even though all matters may not be resolved by 
September 14, 1986. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and methods of 
communicating agreements and understandings to all 
employees, including the overcoming of language difficul- 
ties. 

(4) The procedures should allow for the monitoring of 
agreements and understandings reached in-plant. 

(5) In cases where agreement cannot be reached in-plant 
in the first instance or where problems arise after initial 
agreements or understandings have been achieved in-plant, 
a formal monitoring procedure shall apply. The basic steps 
in this procedure shall be as provided in Clause 35.— 
Dispute Settlement Procedures of this award. 

6C.—Hours Transition Provision. 
(1) The concept of a 38-hour week shall operate from June 

14, 1986 however in recognition of the difficulties associ- 
ated with its introduction die employer may implement the 
38-hour week after that date provided that such implementa- 
tion shall occur no later than September 14, 1986. 

(2) Where the employer implements the 38-hour week at 
a date later than June 14, 1986 an employee shall become 
entitled to a payment at the date of implementation which 
shall accrue at the rate of two ordinary hours' pay for each 
week of 40 ordinary hours that is worked after June 14,1986. 
Provided that in any such week where less than 40 ordinary 
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hours are worked then the rate of two ordinary hours' pay 
shall be reduced proportionately except where an employee 
is absent from duty in a circumstance that entitled him to 
payment for the absence pursuant to other provisions of this 
award. 

7.—Meals. 
(1) No employee shall work more than five and a quarter 

hours without receiving a meal break of not less than forty 
minutes. 

(2) Any employee required by the employer to work more 
than five and a quarter hours without a meal break shall be 
paid overtime rates until he receives such meal break. 

(3) Subject to the provisions of subclause (4) of this 
clause, a worker required to work overtime for more than 
two hours shall be supplied with a meal by the employer or 
be paid $5.80 for meal and if owing to the amount of 
overtime worked, a second or subsequent meal is required, 
he shall be supplied with each such meal by the employer 
or be paid $3.90 for each meal so required. 

(4) The provisions of subclause (3) do not apply— 
(a) in respect of any period of overtime for which the 

employee has been notified on the previous day 
or earlier that he will be required; or 

(b) to any employee who lived in the locality in which 
the place of work is situated in respect to any meal 
for which he can reasonably go home. 

8.—Duty Roster. 
(1) No worker shall be called upon for duty until he has 

had at least ten hours off duty between work on successive 
days except (to facilitate the weekly change in shift) or in 
the case of a contingency that the employer could not 
reasonably foresee but in no case shall such period be less 
than eight hours. 

(2) If, on the instructions of his employer such a worker 
resumes or continues work without having had such eight 
consecutive hours off duty, he shall be paid at double rates 
until he is released from duty for such period and he shall 
then be entitled to be absent until he has had eight 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. This subclause 
shall not apply to recall duty covered by Clause 12 of this 
award. 

(3) No worker shall be called upon to work more than five 
night shifts consecutively. 

(4) Workers (except such as work broken shifts) shall 
have their duty on day shifts and on night shifts in each 
consecutive week. 

(5) When a worker is required by roster or directed to 
attend duty and attends, he shall be paid for his hours of 
duty, but not less in any case than four hours. This shall not 
apply to any case where the Board has given to the worker 
two hours before the time fixed, a notice stating that he is 
not required. 

(6) (a) The Board shall post a work roster or rosters as 
the case may be showing the regular rostered work 
to be performed during each week, which shall be 
exhibited in each depot concerned in such a place 
as may be conveniently and readily seen by each 
worker concerned. Where any substantial or 
general alterations are made to such daily periods 
of work, such alterations shall be posted at least 
fourteen days before coming into operation. 

(b) Before 1 p.m. each Thursday the Board shall post 
a notice showing the work allotted to each worker 
in the following week. Any alterations to such 
notice shall be posted at the depot concerned not 
later than 1 p.m. on the day preceding the day 
upon which the alteration takes effect, or if not 
posted by such time, shall be drawn to the personal 
attention of the worker concerned at least a 
reasonable time before it becomes effective. 

(7) The Board shall have the right, subject to the usual 
staff being insufficient to meet requirements, to call on any 
worker to act as an emergency driver in the event of any 
ordinary driver failing to appear for duty owing to sickness 
or other causes, or in cases of exceptional traffic. 

(8) Workers may be called upon to do vehicle body 
cleaning or other work in the depot. 

(9) Workers arriving late for duty shall report to the 
inspector on duty, who shall instruct whether they will be 
required or not. If detained for duty the worker may be 
allowed at the first opportunity to take up his rostered shift, 
the time actually lost to be deducted from the day's 
minimum. Should a shift other than the worker's rostered 
shift be worked, he shall be paid for the actual time worked. 

9.—Days Off. 
(1) Each worker shall be entitled to four days off duty in 

each fortnight without pay. 
(2) A worker may change a shift by mutual consent. 

Provided an application signed by both parties is supplied 
to and approved by the Manager and provided that each 
worker receives payment as if he had done his normal shift. 

10.—Signing On and Off. 
Drivers shall be allowed fifteen minutes for signing on 

and off and for the purpose of checking fuel, oil, water, tyres 
and for paying in any cash. 

11.—Reports. 
Any time a worker is required to complete reports for 

accidents or any other incident such worker shall be paid for 
the time at the rate applicable. 

When a worker is recalled to work after leaving the job 
other than on his rostered day or days off he shall be paid 
for at least three hours at the appropriate overtime rate. Time 
reasonably spent in getting to and from work shall be 
counted as time worked. 

13.—Private Hire. 
(1) Workers shall receive payment before leaving the 

depot for expenses likely to occur, such as meal moneys and 
overnight expenses. 

(2) Workers shall be deemed to be at work if waiting for 
a party to return. 

(3) All meals shall be paid at $5.80 per meal and all 
accommodation and expenses shall be paid by the Board. 

14.—Sick Leave. 
(1) (a) An employee who is unable to attend or remain 

at his place of employment during the ordinary 
hours of work by reason of personal ill health or 
injury shall be entitled to payment during such 
absence in accordance with the provisions of this 
clause. 

(i) Employee who actually work 38 ordinary 
hours each week 
An employee whose ordinary hours of work 
are arranged in accordance with paragraph 
(a) or (b) of subclause (1) of Clause 6A.— 
Implementation of 38 Hour Week of this 
award so that he actually works 38 ordinary 
hours each week shall be entitled to payment 
during such absence for the actual ordinary 
hours absent. 

(ii) Employee who works an average of 38 
ordinary hours each week 
An employee whose ordinary hours of work 
are arranged in accordance with paragraph 
(c) or (d) of subclause (1) of Clause 6A.— 
Implementation of 38 Hour Week of this 



award so the he works an average of 38 
ordinary hours each week during a particular 
work cycle shall be entitled to pay during 
such absence calculated as follows:— 

duraHon of absence appropriate weekly rate 
  X   
ordinary hours normally 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury nor 
will his sick leave entitlement be reduced if 
such ill health or injury occurs on the week 
day he is to take off duty in accordance with 
paragraph (c) of (d) of subclause (1) of 
Clause 6A.—Implementation of 38 Hour 
Week of this award. 

(b) Notwithstanding the provisions of paragraph (a) 
of this subclause an employer may adopt an 
alternative method of payment of sick leave 
entitlement where the employer and the majority 
of his employees so agree. 

(c) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground 
of personal ill health or injury for a period longer 
than his entitlement to paid sick leave, payment 
may be adjusted at the end of that year of service, 
or at the time the employee's services terminate, 
if before the end of that year of service, to the 
extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid leave 
in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reasons of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inabOity to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. 

Provided that such advice, other than in extraordinary 
circumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
absences in any year of service the employer requests in 
writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who 
suffers personal ill health or injury during the time 
when he is absebt on annual leave and a worker 
may apply for and the employer shall grant paid 
sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
worker was confined to his place of residence or 
an hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the worker of the 

obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the worker was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with the paragraphs (a), 
(b) and (c) of this subclause that portion of the 
annual leave equivalent to the paid sick leave is 
hereby replaced by the paid sick leave and the 
replaced annual leave may be taken at another 
time mutually agreed to by the employer and the 
workers or, failing agreement, shall be added to 
the worker's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 16.— 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 16—Annual Leave 
shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
clause (2) of the Long Service Leave provisions published 
in Volume 60 of the Western Australian Industrial Gazette 
at pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmitter shall stand to the credit of the worker at the 
commencement of service with the transmittee and may ne 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
illness or injury is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

15.—Payment of Wages. 

(1) (a) Wages shall be paid in the employee's time on a 
particular day to be determined by the employer. 
The day having been so determined shall not be 
altered more than once in three months. All wages 
shall be paid enclosed in an envelope, which shall 
be clearly endorsed on the outside with the 
particulars enumerated hereunder: 

(i) Name 
(ii) Hourly Rate 

(iii) Overtime 
(iv) Allowance 
(v) Penalties 

(vi) Gross Wage 
(vii) Deductions 

(viii) Nett Wage 

Provided that at the option of the employer, the 
particulars mentioned may be stated on a slip of 
paper and included in the envelope. 

(b) All overtime, allowances and penalty rates pre- 
scribed by this award shall be paid within five 
days of the expiration of the week in which they 
accrue. 

(2) Each employee shall be paid the appropriate rate 
shown in Clause 34.—Wages of this award. Subject to 
subclause (3) of this clause payment shall be pro rata where 
less than the full week is worked. 
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(3) From the date that a 38-hour week system is 
implemented by an employer wages shall be paid as 
follow s 

(a) Actual 38 ordinary hours 

In the case of an employee whose ordinary hours 
of work are arranged in accordance with paragraph 
(a) or (b) of subclause (1) of Clause 6A.— 
Implementation of 38 Hour Week of this award so 
that he works 38 ordinary hours each week, wages 
shall be paid fortnightly according to the actual 
ordinary hours worked each week. 

(b) Average of 38 ordinary hours 

Subject to subclauses (3) and (4) of this clause, in 
the case of an employee whose ordinary hours of 
work are arranged in accordance with paragraph 
(c) or (d) of subclause (1) of Clause 6A.— 
Implementation of 38 Hour Week of this award, 
so that he works an average of 38 ordinary hours 
each week during a particular work cycle, wages 
shall be paid fortnightly according to a weekly 
average of ordinary hours worked even though 
more or less than 38 ordinary hours may be 
worked in any particular week of the work cycle. 

SPECIAL NOTE—Explanation of Averaging 
System 

As provided in paragraph (b) of this subclause 
an employee whose ordinary hours may be more 
or less than 38 in any particular week of a work 
cycle, is to be paid his wages on the basis of an 
average of 38 ordinary hours so as to avoid 
fluctuating wage payments each week. An expla- 
nation of the averaging system of paying wages 
is set out below: 

(i) Clause 6A.—Implementation of the 38 Hour 
Week in subclause (1) paragraphs (c) and (d) 
provides that in implementing a 38-hour week die 
ordinary hours of an employee may be arranged 
so that he is entitled to a day off, on a fixed day 
or rostered day basis, during each week cycle. It 
is in these circumstances that the averaging 
system would apply. 

(ii) If the 38-hour week is to be implemented so as to 
give an employee a day off in each work cycle this 
would be achieved if, during a work cycle of 28 
consecutive days (that is, over four consecutive 
weeks) the employee's ordinary hours were 
arranged on the basis that for three of the four 
weeks he worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary hours. 
That is, he would work for 8 ordinary hours each 
day, Monday to Friday inclusive for three weeks 
and 8 ordinary hours on four days only in the 
fourth week—a total of 19 days during die work 
cycle. 

(iii) In such a case the averaging system applies and 
the weekly wage rates for ordinary hours of work 
applicable to the employee shall be the average 
weekly wage rates set out for the employee's 
classification in Clause 34.—Wages of this award, 
and shall be paid each week even though more or 
less than 38 ordinary hours are worked that week. 

In effect, under the averaging system, the em- 
ployee accrues a "credit" each day he works 
actual ordinary hours in excess of the daily 
average which would otherwise be 7 hours 36 
minutes. This "credit" is carried forward so that 
in the week of the cycle that he works on only four 
days, his actual pay would be for an average of 38 
ordinary hours even though, that week, he works 
a total of 32 ordinary hours. 

Consequently, for each day an employee works 8 
ordinary hours he accrues a "credit" of 24 
minutes (0.4 hours). The maximum "credit" the 
employee may accrue under this system is 0.4 
hours on 19 days; that is, a total of 7 hours 36 
minutes. 

(iv) As provided in subclause (3) of this clause, an 
employee will not accrue a "credit" for each day 
he is absent from duty other than on annual leave, 
long service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave. 

(4) Absences from Duty 

(a) An employee whose ordinary hours are arranged 
in accordance with paragraph (c) or (d) of 
subclause (1) of Clause 6A.—Implementation of 
38 Hour Week of this award and who is paid 
wages in accordance with paragraph (a) of 
subclause (2) of this clause and is absent from duty 
(other than on annual leave, long service leave, 
holidays prescribed under this award, paid sick 
leave, workers' compensation or bereavement 
leave) shall, for each day he is so absent, lose 
average pay for that day calculated by dividing his 
average weekly wage rate by 5. 

An employee who is so absent from duty for part 
of a day shall lose average pay for each hour is is 
absent by dividing his average daily pay rate by 
8. 

(b) Provided when such an employee is absent from 
duty for a whole day he will not accrue a''credit'' 
because he would not have worked ordinary hours 
that day in excess of 7 hours 36 minutes for which 
he would otherwise have been paid. Conse- 
quently, during the week of the work cycle he is 
to work less than 38 ordinary hours he will not be 
entitled to average pay for that week. In that week, 
the average pay will be reduced by the amount of 
the "credit" he does not accrue for each whole 
day during the work cycle he is absent. 

The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave) is to be calculated as fol- 
lows:— 

Total of "credits" not 
accrued during cycle x average weekly pay 

38 

Examples 

(An employee's ordinary hours are arranged so 
that he works 8 ordinary hours on five days of each 
week for 3 weeks and 8 ordinary hours on four 
days of the fourth week). 

1. Employee takes one day off without authorisa- 
tion in first week of cycle. 

Week of Cycle Payment 
1st week = average weekly pay 

less one day's pay 
(i.e. l/5th) 

2nd & 3rd = average weekly pay each 
weeks week 
4th week = average pay less credit not accrued on 

day of absence 
_ average pay 

less 0.4 hours x average 
weekly pay 

38 

4th week 
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2. Employee takes each of the 4 days off without 
authorisation in the 4th week. 
Week of Cycle Payment 
1st, 2nd & 3rd = average pay each week 
weeks 
4th week = average pay 

less 4/5th of average pay 
for the four days absent 
less total of credits not 
accrued that week 

Week of Cycle Payment 
= l/5th average pay 

less 4 x 0.4 hours x aver- 
age weekly pay  

38 
= l/5th average pay 

less 1.6 hours x average 
weekly pay 

38 
(5) Alternative Method of Payment 
An alternative method of paying wages to that prescribed 

by subclauses (3) and (4) of this clause may be agreed 
between the employer and the majority of the employees 
concerned. 

(6) Day Off Coinciding with Pay Day 
In the event that an employee, by virtue of the 

arrangement of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, where the 
employer is able to make suitable arrangements, wages may 
be paid on the working day preceding pay day. 

(7) Payment by Cheque or Deposit into Account 
Where the employer and the employee agree, wages may 

be paid by cheque of by direct transfer of wages into an 
account nominated by the employee. 

(8) Termination of Employment 
An employee who lawfully leaves his employment or is 

dismissed for reasons other than misconduct shall be paid 
all moneys due to him at the termination of his service with 
the employer. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Clause 6A.—Implementation of 38 Hour 
Week of this award and who is paid average pay and who 
has not taken the day off due to him during the work cycle 
in which his employment is terminated, the wages due to 
that employee shall include a total of credits accrued during 
the work cycle as detailed in the Special Note following 
paragraph (b) of subclause (2) of this clause. 

Provided further, where the employee has taken a day off 
during the work cycle in which his employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued during the 
work cycle. 

(9) Calculation of Hourly Rate 
Except as provided in subclause (3) of this clause the 

ordinary rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

16.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks leave with payment of ordinary wages as 
prescribed shall be allowed annually to a worker by his 
employer after a period of twelve months continuous service 
with that employer. 

(2) (a) During a period of annual meave a worker shall 
be paid a loading of 17.5% calcualted on his 
ordinary wage as prescribed. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day, there 
shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(4) Any time in respect of which a worker is absent from 
work, except time for which he is entitled to claim sick pay, 
or time spent on holidays or annual leave as prescribed by 
this award, shall not count for the purpose of determining 
his right to annual leave. 

(5) (a) A worker whose employment terminates after he 
has completed a twelve monthly qualifying period 
and who has not been allowed the leave prescribed 
under this clause in respect of that qualifying 
period shall be given payment in lieu of that leave 
or, in a case to which subclause (7) of this clause 
applies, in lieu of so much of that leave as has not 
been allowed, unless: 

(i) he has beenjustifiably dismissed for miscon- 
duct; and 

(ii) the misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(b) If, after one month's continuous service in any 
qualifying twelve monthly period, a worker 
lawfully leave his employment or his employment 
is terminated by the employer through no fault of 
the worker the worker shall: 

(i) if such termination occurs before September 
14, 1986 be paid 3.08 hours' pay at the rate 
of wage prescribed by subclause (1) of this 
clause, divided by forty, in respect of each 
completed week of continuous service; or 

(ii) if termination occurs on or after September 
14, 1986 be paid 2.923 hours' pay at the rate 
of wage prescribed by subclause (1) of this 
clause, divided by thuty-eight, in respect of 
each completed week of continuous service. 

(6) In the event of a worker being employed by an 
employer for portion only of a year, he shall only be entitled, 
subject to subclause (5) hereof to such leave on full pay as 
is proportionate to his length of service during that period 
with such employer and if such leave is not equal to the leave 
given to the other workers he shall not be entitled to work 
or pay whilst the other workers of such employer are on 
leave on full pay. 

(7) In special circumstances and by mutual consent of the 
employer, the worker and the union, annual leave may be 
taken in not more than two periods. 

(8) An employee may request and with the consent of the 
employer, take short term annual leave, not exceeding four 
days in any calendar year at a time or times separate from 
any of the periods determined in accordance with subclause 
(7) of this clause. 

(9) The provisions of this clause shall not apply to casual 
workers. 

17.—Public Holidays. 
(1) (a) The following days or the days observed in lieu 

shall be allowed as holidays without deduction of 
pay, namely— 
New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. 
Provided that another day may be taken as a 
holiday by arrangement between the parties in lieu 
of any of the days named in this subclause. 

(b) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday 
and when Boxing Day falls on a Sunday or a 
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Monday the holiday shall be observed on the next 
succeeding Tbesday. In each case the substituted 
day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be 
a holiday. 

(c) When any of the above holidays falls on a 
worker's rostered day off he shall be paid as if it 
is an ordinary working day. 

18.—Long Service Leave. 
(1) All full-time workers after serving the Eastern 

Goldfields Transport Board continuously for ten years, as 
from and including the 1st December, 1947, will be entitled 
subject to the following conditions, to three months' long 
service leave on full pay, to be granted at the convenience 
of the employer. Any worker who served the Board 
continuously for a period not less than three years and who 
leaves the Board for the reason that— 

(a) he has been retrenched; or 
(b) he is retired on reaching the age limit; or 
(c) he is unable to continue such service by reason of 

ill-health, such ill-health to be proven by a 
doctor's certificate; 

shall be entitled to be paid for long service leave pro rata 
at the date of such cessation of service. Provided that any 
worker who has served for less than ten years whose service 
with the Board terminates for any reason other than 
retrenchment, age-retirement or ill-health, shall not be 
entitled to such pro rata payment. 

(2) Workers will be similarly entitled to a further period 
of three months' long service leave in respect of every 
subsequent ten years' service. 

(3) Long Service Leave is granted solely for recuperative 
purposes. During long Service leave, no worker shall 
undertake any form of employment for hire or reward. 
Contravention of this condition will be followed by 
dismissal. 

(4) Workers shall be paid their wages in advance at the 
rate of pay equal to the weekly wage rate at the time of 
commencement of long service leave, provided that in 
assessing the weekly wage rate overtime and penalty rates 
will not be included. 

(5) If a public holiday as set out in Clause 17(1) hereof 
falls within the period of a worker's long service leave, such 
public holiday shall be added to the period of long service 
leave. 

19.—Uniforms and Protective Clothing or Equipment. 
(1) Should the Board require or request employees to wear 

uniforms, it shall provide same to the employees free of cost. 
Such uniforms or wearing apparel shall remain the property 
of the Board but when replaced by new items, the replaced 
items will be marked "cancelled" and may be retained by 
the employee. Providing any employee who resigns within 
one year of the date of issue of a new uniform shall pay to 
the Board or forfeit from any moneys due to him from the 
Board. Such sum of money and on such scale (according to 
service and uniform cost etc) as shall be agreed upon 
between the parties to this award or, in the event of no such 
agreement being reached, as shall be determined by a Board 
of Reference. 

(2) The Board shall have available protective clothing or 
equipment for use by its employees when engaged on work 
for which some protective clothing or equipment is 
reasonably necessary. 

(3) The Board may require an employee to sign an 
acknowledgement of receipt of any article of protective 
clothing or equipment and he shall return same to the Board 
when he has finished using it or on termination of 
employment with the Board. 

(4) During the time any article of clothing is on issue to 
an employee or on loan to another employee as provided in 
subclause (4) of this clause, the employee to whom the issue 
is made or the employee to whom the issue is loaned as the 

case may be, shall be responsible for any loss or damage 
thereto. Fair wear and tear attributable to ordinary use 
excepted. 

(5) In the event of a dispute arising between the parties 
as to whether protective clothing or equipment is reasonable 
necessary it may be referred to the Board of Reference for 
determination. 

20.—Contract of Service. 
(1) The services of a worker other than casual workers or 

those employed until the completion of specific work shall 
not be terminated for other than misconduct without one 
week's notice in writing or one week's pay in lieu thereof: 
and a worker shall give the Management one week's notice 
in writing of his intention to terminate his employment or 
in lieu thereof one week's pay may be forfeited to the Board. 

The Management and the worker may by mutual consent 
agree to waive the notice required to be given by this clause. 

(2) The Board shall be under no obligation to pay for any 
day not worked upon which the worker is required to present 
himself for duty except where such absence from work is 
due to illness and comes within the provisions of clause 14., 
or such absence is on account of holidays to which the 
worker is entitled under the provisions of this award. 

(3) The Board shall be entitled to deduct payment for any 
day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it or by any other Association or union 
or through the Board's machinery or any stoppage of work 
by any cause which the Board cannot reasonably prevent. 

(4) (a) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employee's skill, competence and training consis- 
tent with the classification structure of this award, 
provided that such duties are not designed to 
promote de-skilling. 

(b) An employer may direct an employee to carry out 
such duties and use such tools and equipment as 
may be required, provided that the employee has 
been trained in the use of such tools and 
equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) shall be consistent with the 
employer's responsibilities to provide a safe and 
healthy working environment. 

21.—Change Money. 
Each worker shall be supplied by the employer with $7.00 

in small change for each shift requiring fare collection. 

22.—Drivers & Bus Licence. 
The Board shall pay for the renewal of all driving and bus 

licenses required. 

23.—Free Transport. 
The worker shall at all times be allowed free transport on 

the Board's buses subject to such conditions as the Board 
may from time to time impose. 

24.—Amenities. 
The employer shall provide the following amenities;— 

(1) Lunchroom 
(2) Hot and cold showers 
(3) Water cooler 
(4) Hand basin 
(5) Fridge 

25.—Shop Steward. 
The workers shall elect a shop steward who, in any 

dispute, shall be entitled to approach officers of the Board 
on any matter pertaining to the employment of workers 
under this award. 

26.—Disputes 
When a charge is made against a worker by any person, 

the worker shall be notified forthwith of the charge in 
writing and shall be permitted to give and call for evidence 
in his or her defence and shall be confronted with his or her 
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accuser. Workers who have been summonsed in respect of 
charges, shall unless the charge be established, be entitled 
to payment for the time attending at applicable rates and to 
payment of any expenses reasonably incurred by the 
witness. The Shop Steward is entitled to be present during 
the course of the foregoing proceedings. 

27.—^Definitions. 
(1) "Omnibus driver" shall mean any person employed 

to drive a passenger carrying vehicle other than a taxi car. 
(2) "Casual worker" shall mean a worker engaged and 

paid as such. A casual worker shall be paid a loading of 20 
per cent in addition to the ordinary rate as prescribed. 

Provided— 
(a) that the ratio of casual workers to permanent 

workers employed at any time shall not exceed 
one to four. 

(b) notwithstanding this ratio, where a permanent 
employee is rostered off duty the employer may 
use extra casuals on that day but only for the 
purpose of performing the usual duties which the 
permanent employee would have performed had 
he been on duty. 

28.—Time and Wages Record. 
(1) Each employer shall provide a time and wages record 

to be kept in a place where it is easily accessible to both the 
employer and the worker. Such record shall show the name 
of die worker, the time he starts and finishes work each day, 
the number of hours worked by and wages and overtime paid 
to each worker and his signature for same. The employer and 
the worker shall be severally responsible for the proper 
posting of such record daily. Provided that an employer may 
at his option in lieu of a time record provide a mechanical 
clock for the purpose of recording any of the aforementioned 
information. 

(2) The Secretary of the Union or any other person 
authorised in writing by him shall be at liberty to inspect 
such record no more than once in any week at the place 
where such record is kept or at some other convenient place. 

29.—Board of Reference. 
(1) The Commission hereby appoints, for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
regulation 52 of the Industrial Arbitration Act (Western 
Australian Industrial Commission) Regulations, 1974, as 
amended. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter of difference between the parties in 
relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

30.—Bereavement Leave. 
(1) A worker, other than a casual worker, shall, on the 

death within Australia, of a wife, husband, father, mother, 
brother, sister, child or stepchild, be entitled on notice of 
leave up to and including the day of the funeral of such 
relation and such leave shall be without deduction of pay for 
a period not exceeding the number of hours worked by the 
worker in two ordinary working days. Proof of such death 
shall be furnished by the worker to the satisfaction of his 
employer. 

(2) Payment in respect of bereavement leave is to be made 
only where the worker otherwise would have been on duty 
and shall not be granted in any case where the worker 
concerned would have been off duty in accordance with any 
shift roster or on long service leave, annual leave, sick leave, 
workers' compensation, leave without pay or on a Public 
holiday. 

(3) For the purposes of this clause the pay of a worker 
employed on shift work shall be deemed to include any usual 
shift allowance. 

31.—District Allowance. 
(1) For the purposes of this clause the following terms 

shil have the following meaning: 
"Dependant" in relation to an employee means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on the 
employee for their main support; who does not 
receive a district or location allowance of any 
kind. 

' 'Partial Dependant'' in relation to an employee means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on the 
employee for their main support; who receives a 
district or location allowance of any kind less than 
that applicable to an employee without dependants 
under any award, agreement or other provision 
regulating the employment of the partial depen- 
dant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as 
the husband or wife of the employee on a bona fide 
domestic basis, although not legally married to 
that person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall be as described hereunder and as 
delineated on the plan at subclause (16) of this clause. 

District: 
1. The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Territory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Tferritory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of subclause (6) of this 
clause, for the district in which the employee's headquarters 
is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of 
subclause (6), the employee shall be paid a district 
allowance at the rate appropriate to that town or place as 
prescribed in Column IV of subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for the district, town or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this clause 
plus an allowance equivalent to the difference between the 
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rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full-time capacity under the award, agreement or other 
provision regulating the employment of the partial depen- 
dant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) of this clause shall be 
as follows: 

COLUMN COLUMN COLUMN HI COLUMN IV 
i n 

DISTRICT STAN- EXCEPTIONS TO STAN- RATE 
DARD DARD RATE 
RATE 

Town or Place $ Per Week 

Nil Nil 
Fitzroy Crossing 55.40 
Halls Creek 
Timer River Camp 
Nullagine 
Liveringa (Cam- 51.60 
ballin) 
Marble Bar 
Wittenoom 
Karratha 48.60 
Port Hedland 45.10 
Warburton Mission 55.90 
Carnarvon 19.50 
Meekatharra 20.70 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 
Kalgoorlie 3.10 
Boulder 
Ravensthorpe 12.40 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 
Nil Nil 

Note: In accordance with subclause (4) of this clause 
employees with dependants shall be entitled to 
double the rate of district allowance shown. 

The allowances prescribed in this subclause 
shall operate from the beginning of the first pay 
period commencing on or after 1 Januaty 1991. 

(7) Where an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling transfer or relieving expenses or camping allow- 
ance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which allowance is so 
payable, the employee shall be paid for the whole of such 
period a district allowance at the appropriate rate pursuant 
to subclauses (3), (4) or (5) of this clause, for the district in 
which the employee spends the greater period of time. 

(12) When an employee is provided with free board and 
lodging by the employer or a Public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. The 
allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the award under which the employee is 
employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 1st day 
of July, 1988 was in receipt of district allowance at a rate 
which was greater than the amount to which the employee 
is entitled under this clause shall have the difference reduced 
in accordance with the following: 

(i) As from the first pay period commencing on or 
after July 1, 1988 the difference shall be reduced 
by thirty-three and one third (33 1/3%) per cent; 
and 

(ii) As from the first pay period commencing on or 
after January 1, 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is otherwise 
entitled under this clause shall be reduced by fifty 
(50%) per cent; and 

(iii) As from the first pay period commencing on or 
after July 1, 1989 payment shall be in accordance 
with the employee's entitlement under this clause. 

(15) The rates expressed in subclause (6) of this clause 
shall be adjusted every twelve (12) months ending on 
December 31 in accordance with the official ' 'Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 

(16) District Allowance Boundaries Map immediately 
after the Location Allowance clause. 

32.—Posting of Award & Union Notices. 
The Board shall provide a notice board for the posting of 

a copy of this award and union notices. 

33.—Structural Efficiency. 
(1) Commitment: 

(a) The parties will negotiate to ensure that as part of 
the transport industry the Eastern Goldfields 
Transport Board may operate as flexibly as 
possible in order to meet customer demand. 

(b) Employees within each grade are to perform a 
wider range of duties including work which is 
incidental or peripheral to their main tasks or 
functions. 

(c) Subject to agreement at enterprise level, employ- 
ees are to undertake training for the wider range 
of duties and for access to higher classifications. 

(d) The parties will not create barriers to advancement 
of employees within the award structure or 
through access to training. 

(e) The parties will co-operate in the transition from 
the old structure to the new structure in an orderly 
manner without creating false expectations or 
disputation. 

$ Per 
Week 

6 50.40 
5 41.20 



(2) Award Modernisation: 
(a) The parties are committed to modernising the 

terms of the award so that it provides for more 
flexible working arrangements, improves the 
quality of working life, enhances skills and job 
satisfaction and assists positively in the restructur- 
ing process. 

(b) In conjunction with testing the new award 
structure, the union is prepared to discuss all 
matters raised by the employer for increased 
flexibility. As such any discussion with the union 
must be premised on the understanding that— 

(i) The majority of employees at the Board must 
genuinely agree. 

(ii) No employee will lose income as a result of 
the change. 

(iii) The Union must be party to the agreement, 
and in particular, where enterprise level 
discussions are considering matters requiring 
any award variation, the Union must be 
invited to participate. 

(iv) The Union will not unreasonably oppose any 
agreement. 

(v) Agreements will be ratified by the Commis- 
sion. 

(vi) The disputes procedure will apply if agree- 
ment cannot be reached in the implementa- 
tion process on a particular issue. 

(c) Should an agreement be reached with the Board 
pursuant to paragraph (b) of this subclause and 
that agreement requires variation of the award, the 
parties will not oppose that award variation for 
that particular provision. 

(d) The parties agree that under this heading any 
award matter can be raised for discussion. 

(e) The parties agree that working parties will meet 
and continue to meet with the aim of modernising 
the award. 

34.—Wages. 
The following shall be the minimum rates of wages 

payable to employees covered by this award— 
Per Week 

$ 
(1) Adult Omnibus Driver— 

First year of service 430.60 
Second year of service 435.30 
Third year of service 441.70 

(2) Leading hands shall be paid at a rate exceeding the 
highest rate of workers he supervises by an amount of 
$16.20 per week. 

35.—Dispute Settlement Procedures. 
(1) Any grievance, complaint, claim or dispute, or any 

matter which is likely to result in a dispute, between any 
party to this award, shall be subject to discussion procedures 
which ensure that the parties are promptly and fully 
informed of the issues involved, and any differences arising 
therefrom shall be discussed with a view to avoid industrial 
action. 

(2) The employer shall advise the accredited representa- 
tive of the union of any proposed changes in the normal 
pattern of working arrangements affecting members and if 
the matter is not resolved the general machinery provisions 
of this clause shall apply. 

(3) Where an employee or the job steward has submitted 
a request concerning any matter directly connected with 
employment to a foreman, or a more senior representative 
of management, and that request has been refused, the 
employee may, if he so desires, ask the job steward to submit 
the matter to management and the matter may then be 
submitted by the job steward to the depot or area supervisor. 

(4) If not settled at this stage the matter shall be the 
subject of formal discussions between the union and the 
employer. 

(5) Should the issue remain in dispute either party may 
refer the matter to the Western Australian Industrial 
Relations Commission for arbitration. 

(6) The settlement procedures provided by this clause 
shall be applied to all manners of dispute referred to in 
subclause (1)j of this clause, and no party, or individual, or 
group of individuals, shall commence any other action, of 
whatever kind, which may frustrate a settlement in any 
accordance with its procedures. Observance of these 
procedures shall in no way prejudice the right of any party, 
or individual, in dispute to refer the matter for resolution by 
the Western Australian Industrial Relations Commission. 

36.—^Training Leave. 
(1) The parties to this award recognise that in order to 

increase efficiency, productivity and to ensure mobility 
within the industry generally, a greater commitment to 
training and skill development is needed. Accordingly, the 
parties commit themselves to: 

(a) developing a more highly skilled and flexible 
workforce; 

(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) Following proper consultation, or through the estab- 
lishment of a training committee, the employer shall develop 
a training programme consistent with: 

(a) the current and future skill needs of the enterprise; 
(b) the size, structure and nature of the operations of 

the enterprise; 
(c) the need to develop vocational skills relevant to 

the enterprise through courses conducted by 
accredited educational institutions and providers. 

(3) Where it is agreed that a training committee be 
established, such training committee shall be constituted by 
equal numbers of employer and employee representatives 
and have a charter which clearly states its role and 
responsibilities. For example— 

(a) formulation of a training programme and availa- 
bility of training courses and career opportunities 
to employees; 

(b) dissemination of information on training program- 
mes and availability of training courses and career 
opportunities to employees; 

(c) recommendation of individual employees for 
training and reclassification; 

(d) monitoring and advising management and em- 
ployees on the ongoing effectiveness of the 
training. 

37.—Consultative Committee. 
(1) An Enterprise Consultative Committee shall be 

established within the Eastern Goldfields Transport Board 
(the Enterprise). 

(2) Role of the Enterprise Consultative Committee: 
(a) The role of the Enterprise Consultative Commit- 

tee shall include, but is not limited to, the 
following: 
• Oversee and review the role and work of any 

training committees, occupational health, 
safety and welfare committees or other commit- 
tees which may be established within the 
enterprise from time to time. 

• Will conduct and oversee information gathering 
necessary before effective negotiations on any 
issues begin. 

• Will negotiate award issues that are of a specific 
enterprise nature. 

• Be the focal point of the collection and 
dissemination of information as it relates to the 
enterprise. 

13334—7 
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• Will negotiate any major change in production, 
training programmes, organisation structure or 
technology. 

• Implement and oversee changes agreed to and 
identify problems which may arise on implem- 
entation. 

• Raise issues of regional concern and seek their 
resolution. 

• Resolve issues arising out of this process where 
possible—or refer issues to the Transport 
Workers Union and the Department of Produc- 
tivity and Labour Relations. 

• Shall be used to discuss any issue which 
impacts on work practices and/or the socio- 
economic status of TWU members. 

• Maintain minutes and records of meetings. 
® Inform employees of developments being con- 

sidered by the Committee. 
(b) The Enterprise Consultative Committee: 

• Will consist of TWU representatives and 
management representatives as agreed in the 
enterprise. 

• Once established the Committee may invite 
participation from other employees as required 
or as deemed desirable by the Committee. 

• The Enterprise Consultative Committee will 
meet monthly unless otherwise agreed to by the 
parties in the enterprise. 

TRANSPORT WORKERS (MOBILE FOOD 
VENDORS) AWARD 1987. 

No. A 3 of 1986. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 23rd day of September, 1993. 
J. CARRIGG, 

[L.S.] Registrar. 

Transport Workers (Mobile Food Vendors) Award 1987. 
Award No. A 3 1986. 

1.—Title. 
This award shall be known as the "Transport Workers 

(Mobile Food Vendors) Award 1987". 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Principles—June 1991 
2B. Commitment 

3. Scope 
4. Area 
5. Term 
6. Liberty to Apply 
7. Wages 
8. Extra Rates 

9. Hours 
9A. Implementation of 38 Hour Week 
9B. Procedures for In-Plant Discussions 
10. Overtime 
11. Time and Wages Record 
12. Meals 
13. Holidays 
14. Annual Leave 
15. Sick Leave 
16. Contract of Service 
17. Payment of Wages 
18. Location Allowance 
19. Definitions 
20. Learning Round 
21. Long Service leave 
22. Bereavement Leave 
23. Maternity Leave 
24. Air Conditioning 
25. Trade Union Training Leave 
26. Representative Interviewing Employees 
27. Leave to Attend Union Business 
28. Shortages and Change Money 
29. Dispute Settlement Procedures 
30. Award Modernisation 
31. Training Leave 

Schedule of Respondents 

2A.—State Wage Principles—June 1991. 
It is a term of this Award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Matter No. 704 of 1991 not to 
pursue any extra claims, award or overaward, except where 
consistent with the the State Wage Principles. 

2B.—Commitment. 
(1) The parties will negotiate to ensure that as part of the 

food industry, companies operate as flexibly as possible in 
order to meet customer demand. 

(2) Employees within each grade are to perform a wider 
range of duties including work which is incidental or 
peripheral to their main tasks or functions. 

(3) Subject to agreement at enterprise level, employees 
are to undertake training for the wider range of duties and 
for access to higher classifications. 

(4) The parties will not create barriers to advancement of 
employees within the Award structure or through access to 
training. 

(5) The parties accept in principle the new Mobile Food 
Vendors Award in which descriptions will be based on gross 
vehicle mass. 

(6) The parties will co-operate in the transition from the 
old structure to the new structure in an orderly manner 
without creating false expectations or disputation. 

3.—Scope. 
This award shall apply to the employees following the 

vocations referred to in Clause 7—Wages of this award and 
who are eligible for membership of the applicant organisa- 
tion and who are employed in the industry of mobile food 
vending. 

4.—Area. 
This award shall operate throughout the State of Western 

Australia. 

5.—Term. 
The term of this award shall be for a period of three years 

from the beginning of the first pay period commencing on 
or after the 29th day of January, 1987. 

6.—Liberty to Apply. 
Liberty is reserved to either party to apply at any time to 

vary Clause 9.—Hours and Clause 17.—Annual Leave of 
this Award. 

In addition. Liberty is reserved to either party to apply at 
any time to vary subclause (4) of Clause 16.—Contract of 
Service as to an appropriate allowance. 



7.—Wages. 
The following shall be the minimum rates of wages 

payable to employees covered by this award. 
(1) Classification: 

Mobile Canteen Operators $ 
Grade 1 
Driver of Rigid Vehicle to 4.5 
tonnes GVM or GCM 359.10 
Grade 2 
Driver of Rigid Vehicle to 4.5 
to 13.9 tonnes GVM or GCM 365.60 

(2) Leading Hands 
A leading hand appointed as such by the employer and 

placed in charge of— 
(a) Not less than three and not more than ten other 

employees shall be paid $17.90 per week extra. 
(b) More than ten and not more than twenty other 

employees shall be paid $26.70 per week extra. 
(c) More than twenty other employees shall be paid 

$33.90 per week extra. 
(3) Junior Employees 

(a) Rates of pay (per cent of the total wage payable 
to an adult employee for the class of work 
performed) 

% 
Under 19 years of age 70 
Under 20 years of age 80 
20 years of age 100 

(b) No person under seventeen years of age shall be 
permitted to have sole charge of a motor vehicle. 

(c) A junior employee who is required to have a B 
Class Motor Drivers Licence shall be paid the Full 
Adult Rate. 

(4) Casual employees: Casual employees, being employ- 
ees who are dismissed through no fault of their own before 
the expiration of one week of employment shall be paid 
twenty per cent in addition to the relevant ordinary rate of 
wage prescribed in this clause. 

8.—Extra Rates. 
(1) Employees who handle cash or cheque during any 

week or portion of a week as part of their duties and account 
for it shall be paid, in addition to the rate of wage prescribed 
by Clause 7.—Wages, of this award, as follows:— 

For any amount handled up to $ 20 .74c per week 
Over $ 20 but not exceeding $ 200 $1.40 per week 
Over $ 200 but not exceeding $ 600 $2.50 per week 
Over $ 600 but not exceeding $1000 $3.55 per week 
Over $1000 but not exceeding $1200 $5.10 per week 
Over $1200 but not exceeding $1600 $7.30 per week 
Over $1600 but not exceeding $2000 $8.55 per week 
Over $2000  $9.75 per week 

(2) An employee required to act as salesperson of goods 
in his or her vehicle shall be paid an extra $1.50 per week. 

(3) An employee who, in the course of his or her 
employment, drives a vehicle with self-loading equipment 
which requires the possession of a certificate of competency, 
shall be paid an extra $9.00 per week. 

9.—Hours. 
(1) Subject to the provisions of this subclause and Clauses 

9A.—Implementation of 38 Hour Week, 9B.—^Procedures 
for In-Plant Discussions and 9C.—Hours Transition Provi- 
sion of this award the ordinary hours of work shall be an 
average of 38 per week to be worked on one of the following 
basis. 

(i) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
fourteen consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 
twenty-one consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 

twenty-eight consecutive days. 
(2) The ordinary hours of work may be worked on any or 

all days of the week, Monday to Friday inclusive, and shall 
be worked between the hours of 6.30 a.m. and 6.30 p.m. 
Provided that the spread of hours may be altered by 
agreement between the employer and the organisation 
applicant to this award. 

(3) Where an employer desires to vary or change the 
starting and finishing time of ordinary hours of any 
employee or employees covered by subclause (2) of this 
clause, he/she shall give one week's notice of such variation 
or change to such employee or employees and post a notice 
of the intended change at the depot, garage or yard. 

(4) The ordinary hours of work shall not exceed 10 hours 
on any day. 

Provided that in any arrangement of ordinary working 
hours, where such ordinary hours are to exceed 8 hours on 
any day, the arrangement of hours shall be subject to the 
agreement between the employer and the majority of 
employees in the plant or section or sections concerned. 

(5) Liberty to apply is reserved to either party to apply 
to vary this clause at any time for the purpose of providing 
for shift work. 

9A.—Implementation of 38 Hour Week. 
(1) Except as provided in subclause (4) of this clause, the 

method of implementation of the 38 hour week may be any 
one of the following— 

(a) by employees working less than 8 ordinary hours 
each day; or 

(b) by employees working less than 8 ordinary hours 
on one or more days each week; or 

(c) by rostering employees off duty on various days 
of the week during a particular work cycle so that 
each employee has one day or ordinary working 
hours off duty during that cycle. 

(d) Any day off duty shall be arranged so that it does 
not coincide with a holiday prescribed in sub- 
clause (1) of Clause 13.—Holidays of this award. 

(2) In each plant, an assessment should be made as to 
which method of implementation best suits the business and 
the proposal shall be discussed with the employees 
concerned, the objective being to reach agreement on the 
method of implementation prior to 19th day of December 
1986. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special anomalous or extraordinary 
problems shall be applied in accordance with Clause 
29.—Dispute Settlement Procedures of this award. The 
procedure shall be applied without delay. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of employees 
in the plant or establishment concerned. 

(5) Notice of Days Off Duty. 
Except as provided in subclause (6) of this clause, in cases 

where, by virtue of the arrangement of his/her ordinary 
working hours, an employee, in accordance with paragraphs 
(c) and (d) of subclause (1) of this clause, is entitled to a day 
off duty during his/her work cycle, such employee shall be 
advised by the employer at least four weeks in advance of 
the day he or she is to take off duty. 

(6) (a) An employer, with the agreement of the majority 
of employees concerned, may substitute the day 
an employee is to take off in accordance with 
paragraphs (c) and (d) of subclause (1) of this 
clause, for another day in the case of a breakdown 
in machinery or a failure or shortage of electric 
power or to meet the requirements of the business 
in the event of rush orders or some other 
emergency situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 

(c) An employer and employee may, by agreement, 
allow rostered days off work to accumulate, and 
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such accumulated days shall be taken at a 
mutually convenient time. 

9B.—Procedures for In-Plant Discussions. 
(1) Procedures shall be established for in-plant discus- 

sions, the objective being to agree on the method of 
implementing a 38-hour week in accordance with Clauses 
9.—Hours and 9A.—Implementation of 38 Hour Week of 
this award and shall entail an objective review of current 
practices to establish where improvements can be made and 
implemented. 

(2) The procedures should allow for in-plant discussions 
to continue even though all matters may not be resolved by 
19th day of December 1986. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and methods of 
communicating agreements and understandings to all 
employees, including the overcoming of language difficul- 
ties. 

(4) The procedures should allow for the monitoring of 
agreements and understandings reached in-plant. 

(5) In cases where agreement cannot be reached in-plant 
in the first instance or where problems arise after initial 
agreements or understandings have been achieved in-plant, 
a formal monitoring procedure shall apply. The basic steps 
in this procedure shall be as provided in Clause 29.— 
Dispute Settlement Procedures of this award. 

10.—Overtime. 
(1) Subject to subclause (4) of this clause, all time 

worked— 
(a) outside the ordinary hours of work prescribed for 

any day in Clause 9.—Hours of this award; or 
(b) outside the ordinary hours of work prescribed for 

any week by Clause 9.—Hours of this award but 
which time would not be outside the ordinary 
hours for any day; 

shall stand alone and be paid for at the rate of time and a 
half for the first two hours and double time thereafter in 
addition to the ordinary weekly wage. Provided that all 
overtime worked on Sunday and Saturday after 12 noon 
shall be paid for at the rate of double time. 

(2) An employee required for work on a day other than 
his or her ordinary working day or recalled to work after 
leaving his employer's business premises shall be paid for 
a minimum of three hours' work at the appropriate rate. 

(3) Notwithstanding anything contained in this award— 
(a) an employer may require any employee work 

reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirements; 

(b) the union or any employee or employees covered 
by this award shall not in any way, whether 
directly or indirectly, be a party to or concerned 
in any ban, limitation or restriction upon the 
working of overtime in accordance with the 
requirements of this subclause. 

(4) (a) (i) When overtime work is necessary it shall, 
wherever reasonably practicable, be so ar- 
ranged that employees have at least ten 
consecutive hours off duty between the work 
of successive days. 

(ii) An employee (other than a casual employee) 
who works so much overtime between the 
termination of his or her ordinary work on 
one day and the commencement of ordinary 
hours on the next day, that he or she has not 
at least ten consecutive hours off duty 
between those times, shall, subject to this 
subclause be released after completion of 
such overtime until he or she has had ten 
consecutive hours off duty without loss of 
pay for ordinary working time occurring 
during such absence. 

(iii) If, on the instruction of his or her employer, 
such an employee resumes or continues work 
without having had such ten consecutive 
hours off duty he or she shall be paid at 
double rates until he or she is released from 
duty for such period and he or she shall then 
be entitled to be absent until he or she has had 
ten consecutive hours off duty without loss 
of pay for ordinary working time occurring 
during such absence. 

11.—Time and Wages Record. 
(1) Each employer shall provide a time and wages record 

to be kept in a place where it is easily accessible to both the 
employer and the employee. Such record shall show the 
name of the employee, the time he or she starts and finishes 
work each day, the number of hours worked by the wages 
and overtime paid to each employee and his or her signature 
for same. The employer and the employee shall be severally 
responsible for the proper posting of such record daily, 
provided that an employer may at his or her option in lieu 
of a time record provide a mechanical clock for the purpose 
of recording any of the aforementioned information. 

(2) The secretary of the union or any other person 
authorised in writing by him/her shall after giving reasona- 
ble notice be at liberty to inspect such record at the place 
where such record is kept or at some other convenient place. 

(3) Notwithstanding the foregoing, north of the 27th 
parallel or where an employee is engaged on driving over 
distances in excess of two hundred miles in a complete 
journey, such record shall be posted weekly or to suit the 
convenience of the employer's business at the completion 
of each trip and the employer and the employee shall be 
severally responsible for the proper posting of such record. 

12.—Meals. 
(1) An employee required to work overtime for two hours 

or more shall be supplied with a reasonable meal by the 
employer or paid $5.45 for a meal. 

(2) If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the employer shall 
provide such meals or pay an amount of $3.70 for each 
second or subsequent meal. 

(3) No such payments need to be made to an employee 
living in the same locality as his or her place of work who 
can reasonably return home for such meals. 

(4) If an employee as a consequence of receiving such 
notice has provided himself or herself with a meal or meals 
and is not required to work overtime, or is required to work 
less overtime than notified, he or she shall be paid the 
amount above prescribed in respect of the meals not then 
required. 

(5) Every employee shall be allowed each day a meal 
break of not less than 30 minutes nor more than one hour, 
to commence at any time between the end of the third and 
end of the fifth hour of the day's employment. 

(6) When an employee is required by his or her employer 
for duty during any meal time whereby his or her meal time 
is postponed for more than one half hour, he or she shall be 
paid at overtime rates until he or she gets his or her meal. 

13.—Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall, subject to this clause, be allowed as holidays 
without deduction of pay, namely. New Year's 
Day, Australia Day, Good Friday, Easter Monday, 
Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day. 
Provided that another day may be taken as a 
holiday by arrangement between the parties in lieu 
of any of the days named in this subclause. 

(b) When any of the days mentioned in paragraph (a) 
of this subclause falls on a Saturday or a Sunday 
the holiday shall be observed on the next 
succeeding Monday and when Boxing Day falls 
on a Sunday or a Monday the holiday shall be 
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observed on the next succeeding Thesday. In each 
case the substituted day shall be a holiday without 
deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(2) Subject to subclause (5) of this clause all time worked 
on a holiday prescribed in subclause (1) of this clause shall 
be paid for at the rate of double time and a half. 

(3) When an employee is required for duty on a holiday 
he or she shall be paid for a minimum of four hours at the 
rate appropriate to the day. 

(4) When an employee is on duty or is available for duty 
on the working day immediately preceding a holiday, or 
resumes duty or is available for duty on the whole of the 
working day immediately following a holiday, as prescribed 
in subclause (1) of this clause he or she shall be paid for such 
holiday. 

(5) By agreement in writing between any employee and 
the employer work may be performed on any of the 
foregoing holidays at time and a half in which case an 
addition^ day shall be added to the Annual Leave for each 
day so worked. 

(6) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place of 
business may be closed in which case an employee need not 
present himself or herself for duty and payment may be 
deducted but if work be done ordinary rates of pay shall 
apply. 

14.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks leave with payment of ordinary wages as 
prescribed shall be allowed annually to an employee by the 
employer after a period of twelve months continuous service 
with that employer. 

(2) (a) During a period of annual leave an employee shall 
be paid a loading 1772% calculated on his or her 
ordinary wage as prescribed. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each holiday observed as aforesaid. 

(4) Any time in respect of which an employee is absent 
from work, except time for which he or she is entitled to 
claim sick pay, or time spent on holidays or annual leave 
as prescribed by this award, shall not count for the purpose 
of determining his or her right to annual leave. 

(5) (a) An employee whose employment terminates after 
he or she has completed a twelve monthly 
qualifying period and who has not been allowed 
the leave prescribed under this clause in respect 
of that qualifying period shall be given payment 
in lieu of that leave or, in a case to which 
subclause (7) of this clause applies, in lieu of so 
much of that leave as has not been allowed 
unless— 

(i) he or she has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he or she has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(b) If, after one month's continuous service in any 
qualifying twelve monthly period, an employee 
lawfully leaves his or her employment, or his or 
her employment is terminated by the employer 
through no fault of the employee, the employee 
shall be paid 3.08 hours' pay at the ordinary rate 
of wage in respect of each completed week of 
continuous service. 

(6) In the event of an employee being employed by an 
employer for portion only of a year, he or she shall only be 
entitled, subject to subclause (5) of this clause to such leave 
on full pay as is proportionate to his or her length of service 
during that period with such employer and if such leave is 

not equal to the leave given to the other employees he or she 
shall not be entitled to work or pay whilst the other 
employees of such employer are on leave on full pay. 

(7) In special circumstances and by mutual consent of the 
employer, the employee and the union, annual leave may be 
taken in not more than two periods. 

(8) The provisions of this clause do not apply to casual 
employees. 

(9) (a) An employer may observe a Christmas close- 
down of not more than five days for the purpose 
of granting annual leave to employees. 

(b) In the event of an employee being employed by 
an employer for portion only of a year he/she shall 
only be entitled to such leave on full pay as is 
proportionate to the length of service during that 
period with such an employer. 

15.—Sick Leave. 
(1) (a) An employee who is unable to attend or remain 

at his or her place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the following 
provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of 
service with the employer. 

(c) If in the first or successive years of service with 
the employer an employee is absent on the ground 
of personal ill health or injury for a period longer 
than his or her entitlement to paid sick leave, 
payment may be adjusted at the end of that year 
of service, or at the time the employee's services 
terminate, if before the end of that year of service, 
to the extent that the employee has become 
entitled to further paid sick leave during that year 
of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the time 
of die absence. Provided that an employee shall not be 
entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall, as soon as reasonably practicable, 
advise the employer of his/her inability to attend for work, 
the nature of the illness or injury and the estimated duration 
of the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
not less than one hour prior to the employee's normal 
commencement time. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa- 
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the • 
time when he or she is absent on annual leave and 
an employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave, 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his or her place of 
residence or a hospital as a result of his or her 
personal ill health or injury for a period of seven 
consecutive days or more and he or she produces 
a certificate from a registered medical practitioner 
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that he or she was so confined. Provided that the 
provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer 
in accordance with subclause (3) of this clause if 
he or she is unable to attend for work on the 
working day next following his or her annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time he 
or she proceeded on annual leave and shall not be 
made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 14.— 
Annual Leave of this award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 14.—Annual Leave 
of this award shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2.—Long Service of the Long Service Leave 
provisions of this award the paid sick leave standing to the 
credit of the employee at the date of transmission from 
service with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

(9) Payment for a period of absence where an entitlement 
exists and which is supported by a doctor's certificate will 
only be made in that pay period provided the doctor's 
certificate is presented prior to the end of that pay period. 

16.—Contract of Service. 
(1) Except for casual employees, one week's notice at any 

time on either side shall be given to terminate the 
employment. If an employer or an employee fails to give the 
required notice, one week's wages shall be paid by the 
employer or forfeited by the employee, provided that an 
employer may at any time dismiss an employee for refusal 
or neglect to obey orders, misconduct, carelessness in the 
performance of his or her duties, or if after receiving one 
week's notice he or she does not carry out his or her duties 
in the same manner as he or she had prior to such notice. 

(2) The employer shall be under no obligation to pay for 
any day not worked on which the employee is required to 
present himself for work except when such absence from 
work is due to illness and comes within the provisions of 
the sick leave clause or such absence is on account of 
holidays to which an employee is entitled under the 
provisions of this award. Provided further that the employer 
shall be entitled to deduct payment for any day or portion 
of a day upon which the employee cannot be usefully 
employed because of any strike by the union. 

(3) Casual employees shall be notified at the end of the 
day if their services are not required next day. Failing such 
notice, a full day's wages shall be paid. 

(4) An employer may direct an employee to canvass for 
new clients and to call on businesses to discuss and 
encourage those businesses to allow the food vendors to call 
on a regular basis. 

(5) An employer may direct an employee to be reasonably 
groomed and to wear apparel suitable for the purpose of their 
employment. 

17.—Payment of Wages. 
(1) (a) Wages shall be paid in the employee's time on a 

particular day to be determined by the employer. 
The day having been so determined shall not be 
altered more than once in three months. All wages 
shall be paid enclosed in an envelope, which shall 
be clearly endorsed on the outside with the 
particulars enumerated hereunder:— 

(i) Name 
(ii) Hourly Rate 

(iii) Overtime 
(iv) Allowance 
(v) Penalties 

(vi) Gross Wage 
(vii) Deductions 

(viii) Nett Wage 
Provided that at the option of the employer, the particulars 

mentioned may be stated on a slip of paper and included in 
the envelope. 

(b) All overtime, allowances and penalty rates pre- 
scribed by this award shall be paid within five 
days of the expiration of the week in which they 
accrue. 

(c) Provided that employees employed on work north 
of the 27th parallel of south latitude shall be paid 
at least fortnightly. 

(2) Where the employer and the employee agree, the 
employee may be paid their wages by cheque or direct credit 
transfer. For the purposes of direct transfer, the employee 
shall nominate the account in a recognised financial 
institution. All costs associated with payment of wages in 
the manner prescribed above shall be bome by the employer. 

18.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Agnew 
Argyle (see subclause 12) 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
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Koolyanobbing 6.70 
Kununurra 36.10 
Laverton 14.10 
Learmonth 19.80 
Leinster 14.00 
Leonora 14.10 
Madura 14.60 
Marble Bar 34.30 
Meekatharra 12.20 
Mt Magnet 15.10 
Mundrabilla 15.10 
Newman 13.40 
Norseman 11.70 
Nullagine 34.20 
Onslow 23.50 
Pannawonica 18.00 
Paraburdoo 17.80 
Port Hedland 19.00 
Ravensthorpe 7.50 
Roeboume 26.00 
Sandstone 14.00 
Shark Bay 11.30 
Shay Gap 12.90 
Southern Cross 6.70 
Teller 31.90 
Teutonic Bore 14.00 
Tom Price 17.80 
Whim Creek 22.50 
Wickham 22.00 
Wiluna 14.30 
Wittenoom 30.40 
Wyndham 34.20 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24 July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 

period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

19.—Definitions. 
(1) "Gross Combination Mass" means: 

(a) In the case of an articulated truck or trailer 
combination— 

the maximum permissible mass (whether 
described as the gross train mass or other- 
wise) for the motor vehicle and the trailer(s) 
or semi-trailer(s) attached to it, together with 
the load carried on each, as stated in any 
certificate that is issued in respect of the 
motor vehicle by the relevant Authority or by 
the corresponding authority of another State 
or Territory or that is required by law to be 
painted or displayed on die motor vehicle. 

(b) in any other case— 
the maximum permissible mass (whether 
described as the gross vehicle mass or 
otherwise) for the motor vehicle and its load 
(including any trailer and its load) as stated 
in a certificate of registration or other 
certificate that is issued in respect of the 
motor vehicle by the relevant Authority or by 
the corresponding authority of another State 
or Territory or that is required by law to be 
painted or displayed on die motor vehicle. 
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(c) this definition is inclusive of that for "Gross 
Vehicle Mass". 

(2)'' Saturday'' for the purpose of this award means either 
Saturday or the other day on which the half holiday is 
observed. 

(3) "Junior Employee" shall mean any person under the 
age of twenty years in receipt of less than the adult wage. 

20.—Ixaming Round. 
(1) During the first working week that an adult employee 

is employed by the employer, the employer shall be 
permitted to reduce the prescribed wage to the basic wage 
whilst the employee is learning the round. 

(2) During the first working week that a junior employee 
is employed by an employer the employer shall be permitted 
to reduce the prescribed wage by fifty per cent whilst the 
employee is learning the round. 

(3) The foregoing shall apply only where the employee 
learning the round is accompanied by some other person for 
the purpose of teaching such employee the round. 

21.—Long Service Leave. 
The Long Service Leave provisions published in Volume 

66 of the Western Australian Industrial Gazette at pages 1 
to 4 both inclusive are hereby incorporated in and shall be 
deemed to be part of this award. 

22.—Bereavement Leave. 
(1) An employee, other than a casual employee, shall, on 

the death within Australia of a wife, husband, which 
expression shall include a defacto husband or wife, father, 
mother, which expression shall include foster father or foster 
mother as the case may be, brother, sister, child or stepchild, 
be entitled on notice of leave up to and including the day 
of the funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the 
number of hours worked by the employee in two ordinary 
working days. Proof of such death shall be furnished by the 
employee to the satisfaction of his or her employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the employee otherwise would have been 
on duty and shall not be granted in any case where the 
employee concerned would have been off duty in accor- 
dance with any shift roster or on long service leave, annual 
leave, sick leave, employees' compensation, leave without 
pay or on a public holiday. 

23.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) of this clause, the 

period of maternity leave shall be for an unbroken 
period of from 12 to 52 weeks and shall include 
a period of six weeks' compulsory leave to be 
taken immediately before the presumed date of 
confinement and a period of six weeks' compul- 
sory leave to be taken immediately following 
confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
of this subclause if such failure is occasioned by 
the confinement occurring earlier than the pre- 
sumed date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 



(c) For the purposes of subclauses (7), (8) and (9) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3) 
of this clause, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which she held 
immediately before proceeding on maternity leave 
or, in the case of an employee who was transferred 
to a safe job pursuant to subclause (3) of this 
subclause, to the position which she held immedi- 
ately before such transfer. Where such position no 
longer exists but there are other positions availa- 
ble for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage to that of her former 
position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 

in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

24.—Air Conditioning. 
(1) Subject to the exclusions contained in subclause (3) 

of this clause, where the employer commences to lease or 
renew a lease or first purchase a motor vehicle after January 
1, 1987, for use by an employee working under the terms 
of this award, such motor vehicle shall be fitted with and 
continue to be fitted with a refrigerated air conditioning unit 
in reasonable working order. 

(2) Subject to the exclusions contained in subclause (3) 
of this clause, where the employer commenced to lease or 
renewed a leave or first purchased a motor vehicle before 
January 1, 1987, for use by an employee working under the 
terms of this award, such motor vehicle shall be fitted with 
an air conditioning unit in reasonable working order before 
January 1, 1990. 

(3) Provided that subclauses (1) and (2) of this clause shall 
not apply:— 

(a) if the employer, the employee and the union 
mutually agree in writing that an air conditioning 
unit should not be provided in respect of a 
particular vehicle. A copy of any such agreement 
shall be provided to the employer, the employee 
and the union. 

(b) to an employer in respect to an employee using a 
motor vehicle where such employee works solely 
outside of the summer months of the year. 

(c) to an employer in respect to an employee using a 
motor vehicle in any sector of Western Australia 
south of the 26th parallel of latitude in respect of 
which the provision of an air conditioning unit is 
mutually agreed in writing between the employer, 
the employee and the union to be inappropriate. 
Where no agreement is reached the matter shall 
be determined by the Commission. 

(d) to an employer in respect to an employee using a 
motor vehicle in any sector of Western Australia 
south of the 26th parallel of latitude where the 
nature of deliveries in the industry involves a 
substantial number of short duration stops which 
significantly effect the capability of an air 
conditioning unit in reducing the heat disability. 
This exclusion applies to van driver/salesmen of 
all descriptions and small order deliveries and 
pickups of all descriptions. Any dispute as to the 
application of this paragraph shall be determined 
by the Commission. 

25.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause— 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their union to 
attend courses conducted by the Australian Trade 
Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days' paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 
of absence in excess of five days and up to ten days may be 
granted in any one calendar year provided that the total leave 
being granted in any one calendar year provided that the 
total leave being granted in that year and in the subsequent 
year does not exceed ten days. 
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(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, 
penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working 
a 38-hour week) falls during the duration of a 
course, a day off in lieu of that day will not be 
granted. 

(4) Subject to subclause (3) of this clause, shift employees 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave, pursuant to the provisions of 
subclause (1) of this clause, is subject to the operations of 
the organisation not being unduly affected and to the 
convenience of the employer. 

(6) (a) Any application by an employee shall be submit- 
ted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be accompanied by 
a statement from the relevant union indicating that 
the employee has been nominated for the course. 
The application shall provide details as to the 
subject, commencement date, length of course, 
venue and the authority which is conducting the 
course. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade 
union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time, in normal 
working hours, immediately before or after the 
course. 

26.—Representative Interviewing Employees. 
(1) Accredited representatives of the Union shall be 

permitted to interview employees on the business premises 
of the employer during non-working times or meal breaks. 

(2) In the case of a dispute between the union and an 
employer, which is likely to leave to a cessation of work or 
to an application to the Western Australian Industrial 
Relations Commission and which involves the inspection of 
employees or of machines in the process of production, such 
union representatives shall have the right of entry into the 
factory at any time during which the employees or machines 
concerned are working, but this permission shall not be 
exercised, without the consent of the employer, more than 
once in any one week. 

27.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee— 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as a union-nominated representative of 

the employees, is required to attend negotia- 
tions and/or conferences between the union 
and employer; 

(iii) when prior agreement between the union and 
employer has been reached for the employee 
to attend official union meetings preliminary 
to negotiations or industrial hearings; 

(iv) who, as a union-nominated representative of 
the employees, is required to attend joint 
union/management consultative committees 
or working parties. 

(b) The granting of leave, pursuant to paragraph (a) 
of this subclause shall only be approved— 

(i) where an application for leave has been 
submitted by an employee a reasonable time 
in advance; 

(ii) for the minimum period necessary to enable 
the union business to be conducted or 
evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall dimmish the existing 
arrangements relating to the granting of paid leave 
for union business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

28.—Shortages and Change Money. 
(1) An employee with a shortage debited against him/her 

shall be allowed to check his/her books and sheets and any 
previous relevant books or sheets. 

(2) The employer shall advise employees of any shortages 
on a daily basis or the next working (toy. 

(3) If shortages exceed $50.00 in any week the employer 
may agree to allow such shortage to carry over for one week 
before being deducted from wages to be paid to the 
employee and shortages existing at the time of an employee 
ceasing employment may be deducted from any moneys 
owed to the employee. 

(4) In the absence of consent, referred to in subclause (3) 
of this clause, such shortages shall be deducted on a weekly 
basis. 

(5) An employee shall not be required to use, nor shall 
he/she use, his own money for the purpose of giving change. 

29.—Dispute Settlement Procedures. 
(1) Any grievance, complaint, claim or dispute, or any 

matter which is likely to result in a dispute, between any 
party to this award, shall be subject to discussion procedures 
which ensure that the parties are promptly and fully 
informed of the issues involved, and any differences arising 
therefrom shall be discussed with a view to avoid industrial 
action. 

(2) The employer shall advise the accredited representa- 
tives of the union of any proposed changes in the normal 
pattern of working arrangements affecting members and if 
the matter is not resolved the general machinery provisions 
of this clause shall apply. 

(3) Where an employee or the job steward has submitted 
a request concerning any matter directly connected with 
employment to a foreman, or a more senior representative 
of management, and that request has been refused, the 
employee may, if he so desires, ask the job steward to submit 
the matter to management and the matter may then be 
submitted by the job steward to the depot or area supervisor. 

(4) If not settled at this stage the matter shall be the 
subject of formal discussion between the union and the 
employer. 



(5) Should the issue remain in dispute either party may 
refer the matter to the Western Australian Industrial 
Commission for determination. 

(6) The settlement procedures provided by this clause 
shall be applied to all manner of disputes referred to in 
subclause (1) of this clause, and no party, or individual, or 
group of individuals, shall commence any other action, of 
whatever kind, which may frustrate a settlement in 
accordance with its procedures. Observance of these 
procedures shall in no way prejudice the right of any party, 
or individual, in dispute to refer the matter for resolution by 
the Western Australian Industrial Commission. 

30.—Award Modernisation. 

(1) The parties are committed to modernising the terms 
of the Award so that it provides for more flexible working 
arrangements, improves the quality of working life, en- 
hances skills and job satisfaction and assists positively in the 
restructuring process. 

(2) In conjunction with testing the new Award structure, 
the Union is prepared to discuss all matters raised by the 
employers for increased flexibility. As such any discussion 
with the Union must be premised on the understanding 
that— 

(a) The majority of employees at each enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The Union must be party to the agreement, and in 
particular, where enterprise level discussions are 
considering matters requiring any award variation, 
the Union must be invited to participate. 

(d) The Union will not unreasonably oppose any 
agreement. 

(e) Any agreement shall be subject, where appropri- 
ate, to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a Schedule to this award and take 
precedence over any inconsistency. 

(f) The dispute procedures will apply if agreement 
cannot be reached in the implementation process 
on a particular issue. 

(3) Should an agreement be reached pursuant to subclause 
(2) of this clause at a particular enterprise and that agreement 
requires award variation, the parties will not oppose that 
Award variation for that particular provision for that 
particular enterprise. 

(4) The parties agree that under this heading any Award 
matter can be raised for discussion. 

(5) The parties agree that working parties will meet and 
continue to meet with the aim of modernising the Award. 

31.—Training Leave. 

(1) Following a proper consultation, which may involve 
the setting up of training committees, the employer shall 
develop a training policy and program consistent with 

(a) the current and future skill needs of the enterprise; 

(b) the size, structure and nature of the operations of 
the enterprise; 

(c) the need to develop vocational skills relevant to 
the enterprise and the Transport Indushy, through 
courses conducted by accredited educational insti- 
tutions and providers. 

(2) Where it is agreed by the employer that additional 
training should be undertaken by an employee, training may 
be undertaken either on or off the job. If the training is 
undertaken during ordinary working hours, the employee 
concerned shall not suffer any loss of pay. An employer shall 
not unreasonably withhold such paid training leave. 

Schedule of Respondents. 

Captor Nominees as trustee for the West Coast Caterers Unit 
Trust trading as Jiffy Foods, 56 Division Street, Welsh- 
pool, 6106 

Kal Russell Pty Ltd trading as Robins Food Service, Unit 
16, Welshpool Trade Centre, Stage 2, 45 Tomlinson 
Street, Kewdale, 6105 

Portius Pty Ltd trading as Flash Foods Canteen, 451 Orrong 
Road, Kewdale, 6105 
Dated at Perth this 29th day of January, 1987. 

(Sgd.) G.J. MARTIN, 
Commissioner. 

WESTERN AUSTRALIAN SCHOOL OF NURSING 
(SALARIED OFFICERS) AWARD 

No. 37 of 1978. 
No. R 37 of 1978. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 21st day of September, 1993. 
J. CARRIGG, 

Registrar. 

Western Australian School of Nursing (Salaried Officers) 
Award 

No. 37 of 1978. 
Award No. R 37 of 1978. 

1.—Title. 
This award shall be known as the Western Australian 

School of Nursing (Salaried Officers) Award No. 37 of 
1978. 

1 A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement v/ithout due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Area 
5. Tferm 
6. Definitions 
7. Contract of Service 
8. Salaries 
9. Payment of Salaries 

10. Higher Duties 
11. Hours 
12. Overtime 
13. Meal Money 
14. Holidays and Annual Leave 
15. Short Leave 
16. Sick Leave 
17. Maternity Leave 
18. Long Service Leave 
19. Motor Vehicle Allowances 
20. Travelling 
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21. Transfers 
22. Travelling Time 
23. Relieving or Special Duty 
24. Travelling, Transfers and Relieving Duty—Rates 

of Allowance 
25. Removal Allowance 
26. Dirty Work 
27. Dispute Settlement Procedure 
28. Shift Work 
29. Protective Clothing and Uniforms 
30. District Allowance 
31. Child Allowance 
32. Channel of Communication 
33. Part-Time Employees 
34. Property Allowance 
35. Casual Employees 
36. Deduction of Union Subscriptions 
37. Leave to Attend Union Business 
38. Trade Union Training Leave 
39. introduction of Change 
40. Skills Acquisition 

Schedule A—Named Union Party 
Schedule B—Minimum Salaries 
Schedule C—Classification to Salaries—Conver- 

sion Table 
Schedule D—Classification and Grading of Em- 

ployees in Clerical and Administra- 
tive Divisions 

Schedule E—Classification and Grading of Em- 
ployees in Professional Division 

Schedule F—Map 
Schedule G—Respondents 

3.—Scope. 

This award shall apply to Professional, Administrative, 
Technical, Supervisory and Clerical employees employed 
by the Honourable Minister for Health at the Western 
Australian School of Nursing. 

Provided that any classification of work which, at the date 
of this award, was covered by an award or registered 
Industrial Agreement to which the respondent and the Royal 
Australian Nursing Federation (Western Australian Branch) 
Industrial Union of Workers were parties, shall be excluded. 

4.—Area. 

This award shall operate throughout the State of Western 
Australia. 

5.—Term. 

The term of this award shall be for a period of one year 
from the beginning of the first pay period commencing after 
the date hereof. 

6.—Definitions. 

(1) "Metropolitan Area" means, that area within a radius 
of fifty kilometres from the Perth Railway Station. 

(2) "Married Employee" means, an employee who is 
required to maintain a home and support dependants therein. 

(3) "A Day" means, for the purposes of clauses 20, 21, 
23, 25, 27 and 28, from midnight to midnight. 

(4) "Headquarters" means, that establishment in which 
the principal work is carried out, as defined by the employer. 

(5) "Day Employee" means, an employee who works his 
ordinary hours from Monday to Friday inclusive and who 
commences work on such days after 6.00 am. and before 
12.00 midday. 

(6) "Shift Employee" means, an employee who is not a 
day employee as defined. 

7.—Contract of Service. 
(1) During the first six months of employment the 

contract of service shall be by the fortnight and may be 
terminated by two weeks' notice on either side given in 
writing on any day or by the payment by the employer, or 
the forfeiture by the employee of an amount equal to two 
weeks' salary provided that, a lesser period of notice may 
be agreed, in writing, between the employer and the 
employee concerned. 

(2) (a) On the completion of six months' employment the 
contract of service shall be by the month unless the employer 
notifies the employee of an intention to continue the contract 
of service on a fortnightly basis for a further period of up 
to six months in which case the provisions of subclause (1) 
of this clause will apply during that period. 

(b) Where the employer notifies an employee of an 
intention to continue the contract of service on a fortnightly 
basis and the employment continues for a period of twelve 
months the employer shall terminate the contract of service 
forthwith by one month's notice given in writing or by the 
payment of an amount equal to one month's salary or, if he 
fails to do so, the contract of service shall be deemed to be 
by the month. 

(3) An employee whose contract of service is by the 
month may terminate the contract of service by one month's 
notice given in writing on any day or the forfeiture of an 
amount equal to one month's salary provided that, a lesser 
period of notice may be agreed, in writing, between the 
employer and the employee concerned. 

(4) The employer may terminate the contract of service 
of any employee, whose contract of service is by the month, 
by one month's notice given in writing on any day but only 
if— 

(a) The employer has followed the disciplinary 
procedure in accordance with subclause (3) of 
Clause 27—Dispute Settlement Procedure and is 
satisfied that the employee is guilty of: 

(i) wilful disobedience or disregard of any 
lawful order made or given by any person 
having authority to make or give such an 
order; 

(ii) being negligent or careless in the discharge 
of his duties; 

(iii) being inefficient or incompetent in the 
discharge of his duties and such inefficiency 
or incompetency appears to arise from causes 
within his own control; 

(iv) using intoxicating beverages to excess; or 
(v) disgraceful or improper conduct; 

(b) The employee is convicted of any indictable 
offence; 

(c) On the basis of Medical evidence, the employee 
does not have the capacity to continue to carry out 
the duties of his position; or 

(d) The position occupied by an employee is no 
longer considered necessary. 

(5) The foregoing provisions of this clause do not affect 
the employer's right to dismiss an employee without notice 
for misconduct and in such a case the salary of the employee 
shall be paid up to the time of dismissal only but where an 
employee, whose contract of service is by the month, is 
dismissed the cause for dismissal shall be of the kind 
referred to in paragraphs (a) and (b) of subclause (4) of this 
clause. 

(6) (a) Where an employee considers that a position 
occupied by an employee is no longer necessary and no other 
employment is available to that employee the Union shall 
be notified in writing to that effect. 

(b) The Union may, within seven days of the date upon 
which that notification is given, request the employer to 
review that decision but where an agreement is not reached 
in discussion between the employer and the Union the 



contract of service may be terminated in accordance with the 
provisions of subclause (4) of this clause, 

(7) Where the employer seeks to terminate the services 
of an employee in accordance with subclauses (4) and (5) 
of this clause, he shall, upon written request, supply to the 
employee, a written statement setting out the full details of 
the incident, circumstance, event or matters upon which the 
employer based his decision. Each statement shall be 
supplied within seventy two hours of receipt of the request. 

(8) The provisions of this clause shall not apply to casual 
employees. 

8.—Salaries. 
(1) The minimum rates of salaries to be paid to employees 

covered by this award shall be those set out in Schedule A 
attached to this award. Nothing contained in this award shall 
preclude the payment by way of an allowance an amount in 
addition to that prescribed for the classification of a position 
set out in Schedules C and D of this award. 

(2) Transition: 
The provisions of this subclause shall apply notwithstand- 

ing provision elsewhere in this award. 
(a) Interpretation of classifications to salary scale. 

The classifications set out in Schedules D, E 
and F of the award shall be related to the salary 
scales set out in Schedule A of the award in 
accordance with the table set out in Schedule B 
of the award. 

(b) Maintenance of Salary: 
Where an employee's maximum salary is 

reduced as a result of the introduction of this 
agreement, the following shall apply. 

All employees appointed to a classification or 
level prior to the date of implementation of this 
clause, will progress through the salary ranges (as 
adjusted by general salary movements) applicable 
to that classification or level irrespective of the 
level determined by this clause. 

(c) Placement of Employees: 
(i) Employees classified Al. L4 prior to the 

operation of this clause shall maintain their 
existing salary and incremental date. 

(ii) Employees classified A3, Al. LI—L3 and 
B1.1 prior to the operation of this clause shall 
be classified Level 1 under this clause on the 
following basis. 

(a) Under 21 years of age—age to age. 
(b) 21 years of age and older—salary on 

promotion. 
(d) Service Allowances: 

(i) Employees classified A2.1 prior to the 
operation of this clause shall be paid an 
allowance to bring the employee's salary to 
L3.1 after completion of twelve months' 
service on the maximum salary applying to 
such A2.1 position, which allowance shall be 
increased to bring the employee's salary to 
L3.2 upon completion of a further twelve 
months' service. 
Provided that and subject to: 

(a) The employee's efficiency, diligence 
and good conduct and as to the ability 
of the employee to perform higher 
duties; 

(b) On the promotion of an employee to a 
higher position any allowance received 
by that employee under this subclause 
shall be reduced to bring the employee's 
salary to the minimum salary of the 
position to which that employee is 
promoted, and thereafter, any allowance 
still received by the employee shall be 

reduced and converted to salary as and 
when the employee becomes eligible for 
annual increments; 

(c) An allowance under this subclause shall 
cease should the employee refuse to 
accept promotion; 

(d) An employee shall not be eligible to 
receive an allowance under this sub- 
clause unless the employee has com- 
pleted not less than nine years' continu- 
ous service in the Clerical Division as 
an adult salaried employee. 

(ii) Employees classified A4.2/3 or A4.3 prior to 
the operation of this clause shall be entitled 
to progress to the first salary point of Level 
3 after five continuous years of service on the 
maximum of A4.3. 

Payment of the allowance shall be subject 
to the employee's efficiency, diligence and 
good conduct. 

(e) Qualifications Allowances: 
(i) Employees in receipt of a qualifications 

allowance at the date of operation of this 
clause or who would, but for the coming into 
operation of this clause, have become enti- 
tled to such allowance, or increase in such 
allowance, pursuant to the provisions con- 
tained in Schedule A Clause 8 of this Award 
prior to the date of operation of this clause, 
as a result of studies completed in the 1989 
calendar year, shall continue to receive or be 
granted such allowance, or increase in allow- 
ance provided that such allowance shall be 
reduced or ceased in accordance with the 
following: 

Annual Allowance Annual Allowance 
Diplomates Graduates and 

Associates 
$ $ 

Up to and including Level 
4, second increment 200 300 
Level 4,3rd and 4th incre-   
ments 100 200 
Level 5, 1st increment Nil 100 
Level 5, 2nd increment 
and above Nil Nil 

(ii) Employees who are not entitled to a qualifi- 
cations allowance pursuant to paragraph (i) 
of this subclause or who attain a higher 
qualification subsequently shall not be enti- 
tled to receive an allowance or increase the 
allowance. 

(f) Higher Duties: 
(i) Where an employee was acting in a position 

classified higher than his/her substantive 
position prior to the introduction of this 
clause and who continued to act in the same 
position at the operative date of this clause, 
the employee shall receive higher duties 
allowance equivalent to the salary that would 
have been payable to the permanent occu- 
pant. 

Provided that should the employee cease 
to act in that higher classified position, any 
future periods of acting in the same position 
or other positions classified higher than the 
employee's substantive classification shall 
be paid a higher duties allowance in accor- 
dance with Clause 10.—Higher Duties, of the 
award. 

(g) Incremental Dates: 
(i) Where an employee is in receipt of a salary 

that equates to a salary under this clause and 
the employee is classified at that level, the 



2848 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

employee will remain on that salary and 
retain his/her current incremental date. 

(ii) An employee in receipt of a salary which 
does not equate to a salary under this clause 
shall be placed on the nearest salary point 
higher at the date of operation of this clause 
which shall become the employee's new 
incremental date. 

(h) Library Assistants: 
Library Assistants employed prior to the date 

of operation of this clause shall be placed at the 
same or nearest salary point higher in Level 1, 2 
or 3 under this Agreement. Provided that all 
Library Assistants employed prior to the date of 
operation of this clause shall be allowed to 
progress to the first increment of Level 3 under 
this clause. 

This provision shall not apply to employees 
employed on or after the operative date of this 
clause. 

(i) Efficiency and Personal Allowances: 
Officers in receipt of efficiency and personal 

allowances at the date of operation of this clause 
shall have their allowances included as salary 
when determining placement under this clause. 

(3) Commitment: 
It is a term of this award that the union undertakes for the 

duration of the principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not to pursue 
any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

9.—Payment of Salaries. 
(1) Salaries shall be paid fortnightly but, where the usual 

pay day falls on a holiday prescribed in Clause 14.— 
Holidays and Annual Leave of this award, payment shall be 
made on the previous day. 

(2) A fortnight's salary shall be computed by dividing the 
annual salary rate by 313 and multiplying the result by 12. 

(3) The hourly rate shall be calculated as one-seventy- 
fifth of the fortnight's salary. 

(4) Salaries shall be paid by direct funds transfer to the 
credit of an account nominated by the employee at such 
bank, building society or credit union approved by the 
employer. Provided that where such form of payment is 
impractical or where some exceptional circumstances exists 
and by agreement between the employer and the union, 
payment by cheque may be made. 

(5) Annual increments shall be subject to the employee's 
satisfactory performance over the preceding twelve months 
which shall be assessed according to an agreed system of 
performance appraisal. 

10.—Higher Duties. 
(1) An employee, other than one classified as a Relieving 

Officer above the automatic range, who is directed by the 
employer or a duly authorised senior officer to act in an 
office which is classified higher than his own and who 
performs the full duties and accepts the full responsibility 
of the higher office for five consecutive working days or 
more, shall, subject to the provisions of this award, be paid 
an allowance equal to the difference between his own salary 
and the salary he would receive if he were permanently 
appointed to the office in which he is so directed to act. 

(2) Where the full duties of a higher office are temporarily 
performed by two or more employees they shall each be paid 
an allowance as determined by the employer: Provided that 
any dispute or disagreement as to the amount of any such 
allowance shall be referred to the Board of Reference. 

(3) Where a Relieving Officer classified above the 
automatic range acts in an office or offices classified one 

class higher than his own for a continuous period exceeding 
four weeks, he shall be paid higher duties allowance as 
prescribed in subclause (1) of this clause for all that part of 
such period in excess of four weeks. 

(4) Where a Relieving Officer classified above the 
automatic range acts in an office classified two or more 
classes higher than his own, he shall be paid higher duties 
allowance as prescribed in subclause (1) of this clause. 

(5) Where an employee is directed to act in an office 
which has an incremental range of salaries he shall be 
entitled to receive an increase in higher duties allowance 
equivalent to the annual increment he would have received 
had he been permanently appointed to such office: Provided 
that acting service with allowances for acting in offices of 
the same classification or higher than the office during the 
eighteen months preceding the commencement of so acting 
shall aggregate as qualifying service toward such an increase 
in the allowance. 

(6) Where an employee, who has qualified for payment 
of higher duties allowance under this clause, is required to 
act in another office or other offices classified higher than 
his own for periods of less than five consecutive working 
days without any break occurring in acting service, he shall 
be paid a higher duties allowance in respect of such further 
period or periods of so acting: Provided that payment shall 
be made at the highest rate the employee has been paid 
during his term of continuous acting or at the rate applicable 
to the office in which he is currently acting—whichever is 
the less. 

(7) Where an employee who is in receipt of an allowance 
granted under this clause and has been so for a continuous 
period of twelve months or more, proceeds on— 

(i) a period of normal annual leave; 

(ii) a period of any other approved leave of absence 
of not more than one calendar month; 

he shall continue to receive the allowance for the period of 
leave. This subclause shall also apply to an employee who 
has been in receipt of an allowance for less than twelve 
months if during his absence no other employee acts in the 
office in which he was acting immediately prior to 
proceeding on leave and he resumes in the office immedi- 
ately after his leave. 

For the purposes of this subclause, the expression— 

(a) "normal annual leave" shall mean the annual 
period of leave as referred to in subclause (4) and 
subclause (8) of clause 14.—Holidays and Annual 
Leave and shall include any holidays mentioned 
in subclause (1) of that clause and leave in lieu 
accrued during the preceding twelve months, 
taken in conjunction with such annual leave. 

(b) "any other approved leave of absence" shall 
include any period of long service leave of not 
more than one calendar month. 

(8) Where an employee who is in receipt of an allowance 
granted under this clause proceeds on— 

(i) a period of annual leave in excess of the normal; 
or 

(ii) a period of any other approved leave of absence 
of more than one calendar month; 

he shall not be entitled to receive payment of such allowance 
for the whole or any part of the period of such leave. 

(9) Where the full duties of a higher office are not 
performed, an employee shall be paid such proportion of the 
allowance provided for in subclause (1) as the duties 
performed bear to the full duties of the higher office. Where 
such a proportionate allowance is to be paid, however, 
officers shall be advised of the allowance to be paid before 
commencing the duties of the higher office. 

The allowance may be adjusted during the period of 
higher duties. 



11.—Hours. 
(1) The ordinary hours of work shall be an average of 

thirty seven and one half per week and shall be worked by 
one of the following arrangements: 

(a) Prescribed hours of work of thirty seven and one 
half per week; 

(b) Flexitime roster covering a settlement period of 
four weeks; 

(c) Actual hours of seventy five over nine days with 
the tenth day to be taken as a paid rostered day off; 

(d) Such other arrangements as are agreed between 
the employer and employee; 

(e) Where the Union and the employer so agree, shifts 
of more than 10 hours but not more than 12 hours 
may be worked for the purpose of trialling 
alternative shift arrangements only. 

(2) The operation of working arrangements prescribed in 
subclause (1) above, shall be consistent with those working 
arrangements prescribed in Administrative Instruction 701, 
Hours of Duty, governing State Public Service employees. 

(3) Where an employer has made a definite decision to 
introduce changes to shift rosters or employees' ordinary 
hours, the employer shall notify the employees who may be 
affected by the proposed changes and the union as soon as 
the decision has been made and before the changes are to 
be introduced. Discussion with the employees and Union 
shall occur consistent with Clause 39.—Introduction of 
Change. 

12.—Overtime. 
(1) Subject to the provisions of subclause (3) of this clause 

and, except as provided in subclause (2) of this clause, all 
time worked at the direction of the employer outside an 
employee's ordinary working hours shall be paid for at the 
rate of time and a half for the first three hours and double 
time thereafter. 

(2) (a) Subject to the provisions of subclause (3) of this 
clause all time worked at the direction of the employer 
outside an employee's ordinary working hours on any day 
between midnight and 6.00 a.m. or on a Saturday after 12.00 
noon or on a Sunday shall be paid for at the rate of double 
time. 

(b) Subject to the provisions of subclause (3) of this clause 
all time worked at the direction of the employer outside an 
employee's normal hours of labour or ordinary hours in the 
case of a shift employee on a public holiday observed in 
accordance with Clause 14 hereof shall be paid at the rate 
of double time and a half of the ordinary time rate. 

(3) Subclause (1) and (2) of this clause shall not apply in 
respect of any day on which the time worked, in addition 
to the ordinary hours, is less than thirty minutes. 

(4) In lieu of payment for overtime an employee, on 
request, may be allowed time off proportionate to the 
payment to which he is entitled but if he so requests in 
writing he shall be allowed such time off up to a maximum 
of five days in each year of service. Time off shall be taken 
at a time convenient to the employer. 

(5) Notwithstanding anything contained elsewhere in this 
clause an employee, whose salary exceeds that determined 
from time to time as the maximum payable to an employee 
in Class 8 in Table A2 of Schedule A—Salaries—Clerical 
And Administrative Division attached to this award, shall— 

(a) Be entitled to the benefit of the provisions of this 
clause if he is rostered to work regular overtime 
or is instructed by his employer to hold himself 
on-call in accordance with the provisions of 
subclause (10) of this clause. 

(b) In all other cases but subject to the provisions of 
subclause (3) of this clause, be allowed time off 
equivalent to the overtime worked. Such time off 
shall be taken at a time convenient to the 
employer. 

(6) Payment for overtime shall be computed on the rate 
applicable to the day on which the overtime is worked which 
shall include any loading for afternoon or night shift, 
provided that with the exception of overtime worked on 
public holidays the maximum rate payable under this award 
shall not exceed double the ordinary time rate. 

(7) For the purpose of assessing overtime each day shall 
stand alone. 

(8) An employee required to work overtime beyond 
2.00 p.m. or beyond 7.00 p.m. on any day shall be allowed 
an unpaid break of at least thirty minutes between 12.00 
noon and 2.00 p.m. or between 5.00 p.m. and 7.00 p.m. as 
the case may be. 

(9) (a) Subject to the provisions of paragraph (b) of this 
subclause a worker, other than one accommodated at the 
employer's establishment, who is recalled to work for any 
purpose shall be paid a minimum of two hours at the 
appropriate overtime rate but he shall not be obliged to work 
for two hours if the work for which he was recalled is 
completed in less time, provided that if a worker is called 
out within two hours of starting work on a previous call he 
shall not be entitled to any further payment for the time 
worked within that period of two hours. 

(b) Where a worker, other than one accommodated at the 
employer's establishment, is recalled to work for any 
purpose, within two hours of commencing normal duty, he 
shall be paid at the appropriate overtime rate for that period 
up until the commencement time of normal duty, but the 
worker shall not be obliged to work for the full period if the 
work for which he was recalled is completed in less time. 

(c) Where a worker is recalled to duty in accordance with 
paragraphs (a) or (b) of subclause (9) in this clause, then the 
payment of the appropriate overtime rate shall commence 
from: 

(i) In the case of a worker who is on-call, from the 
time the worker starts work; 

(ii) In the case of a worker who is not on-call, time 
spent travelling to and from the place of duty 
where the worker is actually recalled to perform 
emergency duty shall be included with actual duty 
performed for the purpose of overtime payment. 

Provided that where a worker is recalled within 
two hours of commencing normal duty, only time 
spent in travelling to work shall be included with 
actual duty for the purpose of overtime payment. 

(d) A worker other than one accommodated at the 
employer's establishment shall, if recalled to work: 

(i) Except as provided in placitum (ii) of this 
paragraph, be provided free of charge with 
transport from his home to the employer's 
establishment and return or, be paid the vehicle 
allowance provided in Clause 19 of this Award. 

(ii) If recalled to work within two hours of commenc- 
ing normal duty and the worker remains at work, 
he shall be provided free of charge with transport 
from his home to the employer's establishment or, 
be paid the vehicle allowance provided in Clause 
19 of this Award for the journey from the worker's 
home to the employer's establishment. 

(10) (a) (i) For the purposes of this award an employee 
is on-call when he is directed by the employer to remain at 
such a place as will enable the employer to readily contact 
him during the hours when he is not otherwise on duty. In 
so determining the place at which the employee shall 
remain, the employer may require that place to be within a 
specified radius from the employers establishment. 

(11) An employee shall be paid an allowance of 18.75% 
of the hourly rate of a Medical Laboratory Technologist on 
the first year rate of Table C3 Level 1 in the Hospital 
Salaried Officers Award No. 39 of 1968, for each hour or 
part thereof that he is on-call. 

Provided that payment in accordance with this paragraph 
shall not be made with respect to any period for which 
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payment is otherwise made in accordance with the provi- 
sions of this clause when the employee is recalled to work. 

(iii) Where the employer determines that there is a need 
for an employee to be on call or to provide a consultative 
service and the means of contact is to be by telephone or 
telepage, the employer shall where the telephone is not 
already installed bear the cost of such installation. 

(iv) (aa) Where the employee pays or contributes 
towards the payment of the rental of such 
telephone the employer shall pay the em- 
ployee an amount being the proportion of the 
telephone rental calculated on the basis that 
for each seven days on which an employee 
is required to be on call, the employer shall 
pay the employee l/52nd of the annual rental 
paid by the employee. 

(bb) Provided that where as a usual feature of the 
work an employee is regularly required to be 
on call or to provide a consultative service 
the employer shall pay the full amount of the 
telephone rental. 

(v) Where the employer determines that the means of the 
contact is to be by a telepage or similar device the employer 
shall supply such device to the employee at no cost to the 
employee. 

(vi) Where the employer determines otherwise or it is not 
possible to contact an employee by telephone, or telepage, 
the employer may send a taxi to the employee's residence 
or such other place with instructions for the employee to 
return to work. 

(vii) Notwithstanding the provisions of this subclause, 
where the employer and the Union, in writing agree, other 
arrangements may be made for compensation of on call 
work. 

(11) Notwithstanding the foregoing provisions of this 
clause, where the employer and the Union agree, in writing, 
other arrangements may be made for compensation in lieu 
of payment of overtime. 

(13) (a) Where an employee performs overtime duty after 
the time at which normal hours of duty end on one day and 
before the time at which normal hours of duty are to 
commence on the next succeeding day which results in the 
employee not being off duty between these times for a 
continuous period of not less than ten hours, the employee 
shall be entitled to be absent from duty without loss of 
salary, until from the time the employee ceased to perform 
overtime duty the employee has been off duty for a 
continuous period of ten hours. 

(b) Provided that where an employee is required to return 
to or continue work without the break provided in paragraph 
(a) of this subclause, then the employee shall be paid at 
double the ordinary rate until released from duty, or until the 
employee has had ten consecutive hours off duty without 
loss of salary for ordinary working time occurring during 
such absence. 

(c) Where an employee (other than a casual employee or 
an employee engaged on continuous shift work) is called 
into work on a Sunday or holiday preceding an ordinary 
working day, the employee shall, whenever reasonably 
practicable, be given ten consecutive hours off duty before 
the employee's usual starting time on the next day. If this 
is not practicable then the provision of paragraph (b) shall 
apply. 

(d) The provisions of this subclause shall apply in the case 
of shift employees who rotate from one shift to another, as 
if eight hours were substituted for ten when overtime is 
worked for the purpose of changing shift rosters. 

(e) The provisions of paragraphs (a) and (b) of this 
subclause shall not apply to employees included in 
subclause 10 of this clause. 

13.—Meal Money. 
An employee required to work overtime before or after 

his ordinary working hours on any day shall, when such 

additional duty necessitates taking a meal away from his 
usual place of residence, be supplied by his employer with 
any meal required or be reimbursed for each meal purchased 
at the rate of $4.70 for breakfast, $5.80 for the midday meal 
and $6.95 for the evening meal: Provided that the overtime 
worked before or after the meal break totals not less than 
two hours. Such reimbursement shall be in addition to any 
payment for overtime to which he is entitled. 

14.—Holidays and Annual Leave. 
(1) (a) The following days or the days observed in lieu 

thereof shall subject as hereinafter provided, be allowed as 
holidays without deduction of pay. namely New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day, Boxing Day and any other Public Service holiday 
prescribed under Section 59 of the Public Service Act 1979 
and Regulation 12 of the Regulations to the Public Service 
Act. Provided that another day may be taken as a holiday 
by arrangement between the parties in lieu of any of the days 
named in this subclause. 

(b) Where any of the days mentioned in subclause (1) (a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday, the holiday shall be 
observed on the next succeeding TUesday. 

(2) (a) When any of the days observed as a holiday in this 
clause fall during a period of annual leave the holiday or 
holidays shall be observed on the next succeeding work day 
or days as the case may be after completion of that annual 
leave. 

(b) When any of the days observed as a holiday as 
prescribed in this clause fall on a day when a shift employee 
is rostered off duty and the employee has not been required 
to work on that day he shall be paid as if the day was an 
ordinary working day or if the employer agrees be allowed 
to take a day's holiday in lieu of the holiday at a time 
mutually acceptable to the employer and the employee. 

(3) (a) Any employee, subject to paragraph (b) of this 
subclause, who is required to work on the day observed as 
a holiday as prescribed in this clause in his normal hours of 
labour or ordinary hours in the case of a shift employee shall 
be paid for the time worked at the rate of double time and 
a half or if the employer agrees be paid for time worked at 
the rate of time and a half and in addition be allowed to 
observe the holiday on a day mutually acceptable to the 
employer and the employee. 

(b) (i) An employee who is instructed by the employer 
to hold himself on-call in accordance with the 
provisions of subclause (10) of Clause 12.— 
Overtime on a day observed as a public holiday 
during his normal hours of labour or his ordinary 
hours in the case of a shift employee shall be 
allowed to observe that holiday on a day mutually 
acceptable to the employer and the employee. 

(ii) An employee who is holding himself on-call 
during the period specified in the preceding 
paragraph in accordance with subclause (10) of 
Clause 12.—Overtime shall be paid for any time 
worked during the period at the rate of time and 
a half in accordance with the provisions of 
subclause (9) of Clause 12.—Overtime. 

(c) An employee who is required to work on a public 
holiday outside of the hours referred to in subclause (3)(a) 
hereof shall be paid in accordance with subclause (2)(b) of 
Clause 12.—Overtime. 

(4) Except as hereinafter provided a period of four 
consecutive weeks' leave shall be allowed to an employee 
by the employer after each period of twelve months' 
continuous service with such employer. 

(5) The employee shall be paid for any period of annual 
leave prescribed by this clause at the ordinary rate of salary, 
and in the case of shift employees that rate of salary shall 
include the shift and weekend penalties the employee would 
have received had the employee not proceeded on annual 



leave. Where it is not possible to calculate the shift and 
weekend penalties the employee would have received, the 
employee shall be paid at the rate of the average of such 
payments made each week over the four weeks prior to 
taking leave. 

(6) By mutual agreement, an employee may be allowed 
to take the annual leave prescribed by this clause before the 
completion of twelve months' continuous service as 
prescribed by subclause (4) of this clause. 

(7) (a) If after one month's continuous service in any 
qualifying twelve monthly period an employee leaves his 
employment or his employment is terminated by the 
employer through no fault of the employee, the employee 
shall be paid one-third of a week's pay or in the case of 
employees provided for in subclause (8) of this clause 
five-twelfths of a week's pay at his ordinary rate of salary 
in respect of each completed month of continuous service 
in that qualifying period. 

(b) The rate prescribed in subclause (3) hereof shall be 
paid in lieu of the amounts to which an employee may be 
entitled pursuant to Clause 29.—Shift Work of this award. 

(c) If the services of an employee terminate and the 
employee has taken a period of leave in accordance with 
subclause (6) of this clause and if the period of leave so 
taken exceeds that which would become due pursuant to 
paragraph (a) of this subclause the employee shall be liable 
to pay the amount representing the difference between the 
amount received by him for the period of leave taken in 
accordance with subclause (6) of this clause and the amount 
which would have accrued in accordance with paragraph (a) 
of this subclause. The employer may deduct this amount 
from moneys due to the employee by reason of the other 
provisions of this award at the time of termination. 

(8) Shift employees who are rostered to work their 
ordinary hours on Sundays and/or public holidays during a 
qualifying period of employment for annual leave purposes 
shall be entitled to receive additional annual leave as 
follows— 

(i) If thirty five ordinary shifts on such days have 
been worked—one week. 

(ii) If less than thirty five ordinary shifts on such days 
have been worked the employee shall be entitled 
to have one additional day's leave for each seven 
ordinary shifts so worked, provided that the 
maximum additional leave shall not exceed five 
working days. 

Provided that employees in employment on the 1st 
January, 1978, who because they were regularly rostered for 
work on Sundays and public holidays, were permitted an 
additional week's annual leave shall continue to be entitled 
to that additional week notwithstanding that the entitlement 
arrived at by the application of paragraph (ii) of this 
subclause is less than one week. 

(9) The annual leave prescribed in subclause (4) of this 
clause may by mutual agreement be taken in two portions 
provided that no portion shall be less than two consecutive 
weeks. 

(10) When on annual leave an employee who does not 
avail himself of the board and lodging provided in his 
classification shall be granted an allowance for the period 
of his leave at the rate of $3.00 per week. 

(11) The provisions of this clause shall not apply to casual 
employees. 

(12) (a) An employee shall be paid a loading of 17.5 per 
cent calculated on the rate as prescribed in subclause (5) of 
this Clause. 

(b) Shift workers when proceeding on annual leave 
including accumulated annual leave shall be paid: 

(i) shift and weekend penalties the employer would 
have received had he not proceeded on annual 
leave, or; 

(ii) a loading equivalent to 20% of normal salary; 
whichever is the greater. 

(c) Provided that the maximum loading payable shall not 
exceed the amount set out in the Australian Bureau of 
Census and Statistics Publication for "average weekly 
earnings per male employed" in Western Australia for the 
September quarter immediately proceeding the date the 
leave became due. 

(d) The loading prescribed in this subclause shall not 
apply to proportionate leave on termination. 

(e) The loading prescribed in this subclause shall be 
payable on Retirement, provided the employee is over 55 
years of age. 

(13) A full-time employee who, during a qualifying 
period towards an entitlement of annual leave was employed 
continuously on both a full-time and part-time basis may 
elect to take a lesser period of annual leave calculated by 
converting the part-time service to equivalent full-time 
service. 

15.—Short Leave. 
The employer may upon sufficient cause being shown, 

grant an employee leave of absence not exceeding two 
consecutive working days, but any leave of absence granted 
under the provisions of this clause shall not exceed, in the 
aggregate, three working days in any one calendar year. 

16.—Sick Leave. 
(1) An employee who is incapacitated for duty in 

consequence of illness or injury shall as soon as possible 
advise his supervisory officer in sufficient time to enable 
arrangements to be made for the performance of his duties. 
Any such employee who fails to do so shall be treated as 
absent without leave. 

(2) An employee so incapacitated for duty shall notify his 
supervisory officer in sufficient time of the date on which 
he will resume duty, to enable any necessary arrangements 
to be made. 

(3) (a) An application for leave of absence on the grounds 
of illness exceeding two consecutive working days shall be 
supported by the certificate of a registered Medical 
Practitioner or, where the nature of illness consists of a 
Dental condition and the period of absence does not exceed 
five consecutive working days by a certificate of a registered 
Dentist. 

(b) The number of days' leave of absence which may be 
granted without the production of the certificate required by 
paragraph (a) of this subclause shall not exceed, in the 
aggregate, five working days in any one calendar year. 

(4) Subject to the provisions of subclause (3) of this clause 
no leave of absence on the grounds of illness shall be granted 
with pay without the production of a Medical certificate. 

An employee who finds that he is unable to resume duty 
on the expiration of the period shown on the first certificate 
shall thereupon furnish a further certificate and shall 
continue to do so upon the expiration of the period 
respectively covered by such certificate. 

(5) Where an employee is ill during the period of his 
annual leave for recreation and produces at the time or as 
soon as practicable thereafter Medical evidence to the 
satisfaction of the employer that he is or was as a result of 
his illness confined to his place of residence or a hospital 
for a period of at least seven days, he may, with the approval 
of the employer, be granted at a time convenient to the 
employer additional leave equivalent to the period during 
which he was so confined. 

(6) Where an employee is ill during the period of his long 
service leave and produces at the time or as soon as 
practicable thereafter Medical evidence to the satisfaction 
of the employer that he is or was confined to his place of 
residence or a hospital for a period of at least fourteen days, 
he may, with the approval of the employer, be granted at a 
time convenient to the employer additional leave equivalent 
to the period during which he was so confined. 
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(7) The basis for determining the leave of absence on the 
grounds of illness that may be granted shall be ascertained 
by crediting the employee concerned with the following 
periods, but the leave shall be cumulative— 

Leave On Leave On 
Full Pay Half Pay 
Working Working 

Days Days 
(a) On date of employment 

of the employee 5 2 
(b) On completion by the 

employee of six 
months' service 5 3 

(c) On completion by the 
employee of twelve 
months' service 10 5 

(d) On completion of each 
additional twelve 
months' service by the 
employee 10 5 

(8) When an employee is duly absent on account of illness 
and his entitlement to sick leave on full pay is exhausted, 
he may, with the approval of the employer, elect to convert 
any part of his entitlement to sick leave on half pay to sick 
leave on full pay, but so that his sick leave entitlement on 
half pay is reduced by two days for each day of sick leave 
on full pay that he received by the conversion. 

(9) No leave of absence on account of illness shall be 
granted with pay, if the illness has been caused by the 
misconduct of the employee or in any case of absence from 
duty without sufficient cause. 

(10) An employee who is duly absent on leave without 
pay is not eligible for absence of leave on account of illness 
under this clause during the currency of that leave without 
pay. 

(11) Where, on or after the first day of August, 1972, an 
employee in the discharge of his duties suffers personal 
injuries by accident that are compensable in accordance with 
the provisions of the Workers' Compensation Act 1912, and 
which necessitates the granting of leave of absence under 
this subclause— 

(a) no charge shall be made against his sick leave 
credits in respect of so much of the period leave 
as does not exceed twenty six weeks and the 
employee shall receive full pay for any such part 
of his leave of absence; mid 

(b) where the employee is unable to resume duty at 
the expiration of the period of twenty six weeks, 
he shall be granted on full pay or half pay as the 
case requires, such further leave under this 
subclause as is required, but half the period only 
of such further leave shall be charged against his 
sick leave credits on full pay or half pay, as the 
case may be. 

(12) A pregnant employee shall not be refused sick leave 
by reason only that the "illness or injury" encountered by 
the employee is associated with the pregnancy. 

(13) The provisions of this clause shall not apply to casual 
employees. 

17.—Maternity Leave. 
(1) A female employee who has become pregnant may, 

on application to the employer, be granted permission to be 
absent from duty for a period not exceeding twelve months. 

(2) Every application made in accordance with subclause 
(1) of this clause shall be supported by the certificate of a 
duly qualified Medical Practitioner and such certificate shall 
indicate the expected date of confinement. 

(3) The minimum period of absence from duty which may 
be granted to an employee by the employer in accordance 
with subclause (1) of this clause, is a period commencing 
eight weeks before the expected date of her confinement and 
ending at the expiration of eight weeks from the day on 
which her pregnancy terminates. 

(4) An employee who had made application under 
subclause (1) of this clause may, at any time whilst she is 
absent from duty in accordance with this clause, make 
further application so as to extend or reduce the period 
referred to in the original application, but so that the 
amended period complies with the requirements of sub- 
clauses (1) and (3) of this clause, and the employer may vary 
its permission in accordance with the amended application. 

(5) Nothing contained in this clause prevents the grant of 
annual leave or long service leave to an employee in respect 
of the whole or any part of the period referred to in subclause 
(1) of this clause. 

(6) Except by reason of a grant of annual leave or long 
service leave with pay, an employee is not entitled to salary 
in respect of the period of absence from duty permitted in 
accordance with this clause. 

(7) Absence of an employee which has been permitted in 
accordance with the provisions of this clause shall not be 
deemed absence by reason of illness for the purpose of 
Clause 16.—Sick Leave. 

18.—Long Service Leave. 
(1) An employee shall be entitled to three months' long 

service leave on full pay if he has completed— 
(a) seven years' continuous service under the terms 

of this award, or 
(b) eight and a half years' continuous service, of 

which not less than eighteen months shall have 
been served in a capacity which would normally 
entitle that employee to long service leave on the 
basis laid down for full time State Government 
wages employees. 

(2) For each and every subsequent period of seven years' 
continuous service an employee shall be entitled to an 
additional three calendar months' long service leave on full 
pay. 

(3) Upon application by an employee, the employer may 
approve of the taking by the employee— 

(a) of double the period of long service leave 
entitlement on half pay, in lieu of the period of 
long service leave entitlement on full pay, or 

(b) of any portion of his long service leave entitlement 
on full pay or double such period on half pay. 

(c) A full time employee who, during a qualifying 
period towards an entitlement of long service 
leave was employed continuously on both a full 
time and part time basis may elect to take a lesser 
period of long service leave calculated by convert- 
ing the part time service to equivalent Ml time 
service. 

(d) Notwithstanding the provisions of paragraph (b) 
of this subclause an employee who has elected to 
compact an accrued entitlement to long service 
leave in accordance with paragraph (c) of this 
subclause shall only take such leave in one period 
of Ml pay. 

(4) Continuous service shall not include the period during 
which an employee is on long service leave or any period 
exceeding two weeks an employee is absent on leave 
without pay or any service an employee may have before 
reaching the age of eighteen years. 

(5) An employee who resigns or is dismissed, shall not 
be entitled to long service leave or payment for long service 
leave other than leave that had accrued to the employee prior 
to the date on which the employee resigned or the date of 
the offence for which the employee is dismissed. 

(6) Any holiday occurring during the period in which an 
employee is on long service leave will be treated as part of 
the long service leave, and extra days in lieu thereof shall 
not be granted. 

(7) Long service leave shall be taken as it falls due at the 
convenience of the employer but within three years next 
after becoming entitled thereto: Provided that the employer 



may approve the accumulation of long service leave not 
exceeding six months. 

(8) A lump sum payment for long service leave accrued 
in accordance with this clause and for pro rata long service 
leave shall be made in the following cases— 

(a) To an employee who retires at or over the age of 
fifty five years or who has retired on the grounds 
of ill health, provided that no payment shall be 
made for pro rata long service leave unless the 
employee has completed not less than twelve 
months' continuous service. 

(b) To an employee who has retired for any other 
cause: Provided that no payment shall be made for 
pro rata long service leave unless the employee 
had completed not less than three years' continu- 
ous service before the date of his retirement. 

(c) To the widow of an employee or such other person 
as may be approved by the employer in the event 
of the death of an employee: Provided that no 
payment shall be made for pro rata long service 
leave unless the employee had completed not less 
than twelve months' continuous service prior to 
the date of his death. 

(9) A calculation of the amount due for long service leave 
accrued and for pro rata long service leave shall be made 
at the rate of salary of an employee at the date of retirement, 
resignation or death, whichever applies and no such payment 
shall exceed the equivalent of twelve months' salary. 

(10) Long service leave accrued prior to the issue of this 
award shall remain to the credit of each employee. 

(11) The expression "continuous service" in this clause 
includes any period during which an employee is absent on 
full pay or part pay, from his duties in the employer's 
service, but does not include— 

(a) any period exceeding two weeks during which the 
employee is absent on leave without pay; 

(b) any period during which the employee is taking 
his long service leave entitlement or any portion 
thereof; 

(c) any service of the employee prior to his attaining 
the age of eighteen years; 

(d) Any service of the employee who resigns or is 
dismissed, other than service prior to such 
resignation or to the date of any offence in respect 
of which the employee is dismissed when such 
prior service has actually entitled the employee to 
long service leave under this clause. 

19.—Motor Vehicle Allowances. 
(1) Allowance for Employees Required to Supply and 

Maintain a Vehicle as a Term of Employment: 
(a) An employee who is required to supply and 

maintain a motor vehicle for use when travelling 
on official business as a term of employment and 
who is not in receipt of an allowance provided by 
subclause (5) shall be reimbursed monthly in 
accordance with the appropriate rates set out in 
subclause (7) for journeys travelled on official 
business and approved by the employer or an 
authorised employee. 

(b) An employee who is reimbursed under the 
provisions of subclause (l)(a) will also be subject 
to the following conditions:— 

(i) For the purposes of subclause (l)(a) an 
employee shall be reimbursed v/ith the 
appropriate rates set out in subclause (7) for 
the distance travelled from the employee's 
residence to the place of duty and for the 
return distance travelled from place of duty 
to residence except on a day where the 
employee travels direct from residence to 
headquarters and return and is not required 
to use the vehicle on official business during 
the day. 

(ii) Where an employee, in the course of a 
journey, travels through two or more separate 
areas, reimbursement shall be made at the 
appropriate rate applicable to each of the 
areas traversed as set out in subclause (7). 

(iii) Where an employee does not travel in excess 
of 4,000 kilometres in a year an allowance 
calculated by multiplying the appropriate 
rate per kilometre by the difference between 
the actual distance travelled and 4,000 
kilometres shall be paid to the employee 
provided that where the employee has less 
than 12 months' qualifying service in the 
year then the 4,000 kilometre distance will be 
reduced on a pro rata basis and the allowance 
calculated accordingly. 

(iv) Where a part-time employee is eligible for 
the payment of an allowance under (iii) 
above such allowance shall be calculated on 
the proportion of total hours worked in that 
year by the employee to the annual standard 
hours had the employee been employed on a 
full time basis for the year. 

(v) An employee who is required to supply and 
maintain a motor vehicle for use on official 
business is excused from this obligation in 
the event of the employee's vehicle being 
stolen, consumed by fire, or suffering a major 
and unforeseen mechanical breakdown or 
accident, in which case all entitlement to 
reimbursement ceases while the employee is 
unable to provide the motor vehicle or a 
replacement. 

(vi) It shall be open to the employer or his 
representative to elect to waive the require- 
ment that an employee supply and maintain 
a motor vehicle for use on official business, 
but three months' written notice of the 
intention so to do shall be given to the. 
employee concerned. 

(2) Allowance for Employees Relieving Employees 
Subject to subclause (1): 

(a) An employee not required to supply and maintain 
a motor vehicle as a term of employment who is 
required to relieve an employee required to supply 
and maintain a motor vehicle as a term of 
employment shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in subclause (7) for all journeys travelled 
on official business and approved by the employer 
or an authorised employee where the employee is 
required to use his/her vehicle on official business 
whilst carrying out the relief duties. 

(b) For the purposes of subclause (2)(a) an employee 
shall Ire reimbursed all expenses incurred in 
accordance with the appropriate rates set out in 
subclause (7) for the distance travelled from the 
employee's residence to place of duty and the 
return distance travelled from place of duty to 
residence except on a day where the employee 
travels direct from residence to headquarters and 
return and is not required to use the vehicle on 
official business during the day. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in subclause (7). 

(d) For the purpose of this subclause the allowance 
provided in subclause (l)(b)(iii) and (iv) shall not 
apply. 

(3) Allowance for Other Employees Using Vehicle on 
Official Business: 

(a) An employee who is not required to supply and 
maintain a motor vehicle for use when travelling 



on official business as a term of employment, but 
when requested by the employer or an authorised 
employee, voluntarily consents to use the vehicle 
and who is not in receipt of an allowance provided 
by subclause (5) shall, for journeys travelled on 
official business approved by the employer or an 
authorised employee be reimbursed all expenses 
incurred in accordance with appropriate rates set 
out in subclauses (8) and (9). 

(b) For the purpose of subclause (3)(a) an employee 
shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance 
between the employee's residence and headquar- 
ters and the return distance from headquarters to 
residence. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in subclause (8). 

(4) Allowance for Towing Employer's Caravan or Trailer: 

In cases where employees are required to tow employer's 
caravans on official business, the additional rate shall be 
three cents per kilometre. When an employer's trailer is 
towed on official business the additional rate shall be two 
cents per kilometre. 

(5) Commuted Allowance: 

The employer may authorise a commuted amount for 
reimbursement of costs for motor vehicles or any other 
conveyance belonging to an employee. 

(6) Increase of Inadequate Rates: 

The employer may increase the rates prescribed by this 
clause in any case in which it is satisfied that they are 
inadequate. 

(7) Requirement to Supply and Maintain a Motor Car: 

Area and Details Engine Displacement 
(in cubic centimetres) 

Rate per kilometre Over Over 1600 cc 
2600 cc 1600 cc 

-2600 cc 
&. Under 

Metropolitan Area 
First 4000 kilometres 71.0 60.6 54.0 
Over 4000-8000 kilometres 31.2 26.9 24.2 
Over 8000-16000 kilometres 18.0 15.6 14.3 
Over 16000 kilometres 25.9 21.9 19.5 
South West Land Division 
First 4000 kilometres 72.5 62.0 55.3 
Over 4000-8000 kilometres 32.1 27.7 25.0 
Over 8000-16000 kilometres 18.6 16.3 14.8 
Over 16000 kilometres 26.5 22.4 19.9 
North of 23.5' South Latitude 
First 4000 kilometres 81.5 69.9 62.6 
Over 4000-8000 kilometres 35.3 30.5 27.6 
Over 8000-16000 kilometres 20.0 17.4 15.9 
Over 16000 kilometres 23.0 19.8 17.1 
Rest of State 
First 4000 kilometres 75.6 64.6 57.5 
Over 4000-8000 kilometres 33.4 28.8 25.9 
Over 8000-16000 kilometres 19.3 16.8 15.4 
Over 16000 kilometres 24.3 21.0 19.0 

(8) Voluntary Use of a Motor Can 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rare per kilometre Over Over 1600 cc 

2600 cc 1600 cc & Under 
-2600 cc 

Metropolitan Area 34.5 29.7 26.7 
South West Land Division 35,5 30.6 27.5 
North of 23.5' South Latitude 39.2 33.8 30.5 
Rest of the State 36.9 31.7 28.5 

(9) Voluntary Use of a Motor Cycle: 
Distance Travelled During 
a Year cm Official Business Rate 

Cents per kilometre 
Rate per irilotnetre 12.1 

(10) In this clause the following expressions shall have 
the following meaning: 

"A year" means twelve months commencing on the 
first day of July and ending on the thirtieth day of June 
next following. 

"South West Land Division" means the South West 
Land Division as defined by Section 28 of the Land Act 
1933-1971 excluding the area contained within the 
Metropolitan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Term of Employment"—means a requirement 
made known to the employee at the time of applying 
for the position by way of publication in the advertise- 
ment for the position, written advice to the employee 
contained in the offer for the position or oral 
communication at interview by an interviewing em- 
ployee and such requirement is accepted by the 
employee either in writing or orally. 

(11) The allowances in this clause shall be varied in 
accordance with any movement in the allowances in the 
Public Service Motor Vehicle Allowances Consolidation 
Award 1986, No. 13 of 1976. 

20.—Travelling. 
(1) An employee who travels on official business shall be 

reimbursed reasonable expenses in accordance with the 
provisions of this clause. 

(2) When a trip necessitates an overnight stay away from 
his headquarters and he— 

is supplies with accommodation and meals free of 
charge, or 
attends a course, conference, etc., where the fee paid 
includes accommodation and meals, 
or travels by rail and is provided with a sleeping berth 
and meals, or 
is accommodated at a Government institution, hostel 
or similar establishment and supplied with meals, 

reimbursement shall be in accordance with the rate 
prescribed in Column A, Items 1, 2 or 3 of Clause 
24.—Travelling, Transfers and Relieving Duty—Rates of 
Allowance. 

(3) When a trip necessitates an overnight stay away from 
his headquarters and he is fully responsible for his own 
accommodation, meal and incidental expenses— 

(i) Where hotel or motel accommodation is utilised 
reimbursement shall be in accordance with the 
rates prescribed in Column A, Items 4 to 8 of 
Clause 24. 

(ii) Where other than hotel or motel accommodation 
is utilized reimbursement shall be in accordance 
with the rates prescribed in Column A, Items 9, 
10 or 11 of Clause 24. 

(4) To calculate reimbursement under subclause (2) and 
(3) for a part of a day, the following formulae shall apply— 

(i) if departure from headquarters is— 
Before 8.00 a.m.—100% of the daily rate. 
8.00 a.m. or later but prior to 1.00 p.m.—90% 

of the daily rate. 
1.00 p.m. or later but prior to 6.00 p.m.—75% 

of the daily rate. 
6.00 p.m. or later—50% of the daily rate. 

(ii) If arrival back at headquarters is— 
Before 8.00 a.m. or later but prior to 

1.00 p.m.—10% of the daily rate. 
I.00 p.m. or later but prior to 6.00 p.m.—25% 

of the daily rate. 
6.00 p.m. or later but prior to 11.00 p.m.—50% 

of the daily rate. 
II.00 p.m. or later—100% of the daily rate. 
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(5) When an employee travels to a place outside a radius 
of fifty kilometres measured from his headquarters, and the 
trip does not involve an overnight stay away from his 
headquarters, reimbursement for all meals claimed shall be 
at the rate set out in Column A, Items 12 or 13 of Clause 
24., subject to the employee's certification that each meal 
claimed was actually purchased. 

Provided that when an employee departs from his 
headquarters before 8.00 a.m. and does not arrive back at his 
headquarters until after 11.00 p.m. on the same day he shall 
be paid at the appropriate rate prescribed in Column A, 
Items 4 to 8 of Clause 24. 

(6) When it can be shown to the satisfaction of the 
employer by the production of receipts that reimbursement 
in accordance with Clause 24. does not cover an employee's 
reasonable expenses for a whole trip he shall be reimbursed 
the excess expenditure. 

(7) In addition to the rates contained in Clause 24 an 
employee shall be reimbursed reasonable incidental ex- 
penses such as train, bus and taxi fares, official telephone 
calls, laundry and dry cleaning expenses, on production of 
receipts. 

(8) If on account of lack of suitable transport facilities an 
employee necessarily engages reasonable accommodation 
for the night prior to commencing travelling on early 
morning transport he shall be reimbursed the actual cost of 
such accommodation. 

(9) Reimbursement of expenses shall not be suspended 
should an employee become ill whilst travelling, provided 
leave for the period of such illness is approved in accordance 
with the provisions of this Award and provided that if any 
costs are incurred under subclause (5)(b) they shall be 
reimbursed. 

(10) Reimbursement claims for travelling in excess of 
fourteen days in one month shall not be passed for payment 
by a certifying officer until the employer has endorsed the 
account. 

(11) An employee who is relieving at or temporarily 
transferred to any place within a radius of fifty kilometres 
measured from his headquarters shall not be reimbursed the 
cost of midday meals purchased, but an employee travelling 
on duty within that area which requires his absence from his 
headquarters over the usual midday meal period shall be 
paid die rate prescribed by Item 16 for each meal necessarily 
purchased provided that— 

(i) such travelling is not a normal feature in the 
performance of his duties, and 

(ii) such travelling is not within the suburb in which 
he resides, and 

(iii) his total reimbursement under this subclause for 
any one pay period shall not exceed the amount 
prescribed by Item 17. 

21.—Transfers. 
(1) Except as provided in subclause (3) a married or single 

employee who is transferred to a new locality in the public 
interest, or in the ordinary course of promotion of transfer, 
or on account of illness due to causes over which the 
employee has no control, shall be paid at the rate prescribed 
in Column A, Items 4, 5 or 6 of Clause 24.—Travelling, 
Transfers and Relieving Duty—Rates of Allowance for a 
period of fourteen days after arrival at his new headquarters: 
Provided that if an employee is required to travel on official 
business during the said period, such travelling will be 
extended by the time spent in travelling. Under no 
circumstances, however, shall the provisions of this sub- 
clause operate concurrently with those of Clause 20.— 
Travelling to permit an employee to be paid allowances in 
respect of both travelling and transfer expenses for the same 
period. 

(2) If a married employee is unable to obtain reasonable 
accommodation for the transfer of his home within the 
prescribed period referred to in subclause (1) of this clause 
and the employer is satisfied that the employee has taken all 

possible steps to secure reasonable accommodation, such 
employee shall, after the expiration of the prescribed period 
be paid in accordance with the rates prescribed by Column 
B, Items 4,5, 6, 7 or 8 of Clause 24.—Travelling, Transfers 
and Relieving Duty—Rates of Allowance as the case may 
require, until such time as he has secured reasonable 
accommodation: Provided that the period of reimbursement 
under this subclause shall not exceed seventy seven days 
without the approval of the employer. A single employee 
shall not be paid allowances under this subclause. 

(3) When it can be shown by the production of receipts 
or other evidence that an allowance payable under this 
clause would be insufficient to meet reasonable additional 
costs incurred by an employee on transfer, an appropriate 
rate of reimbursement shall be determined by the employer. 

In the event of a dispute, the matter may be referred to 
the Board of Reference for determination. 

(4) An employee who occupies departmental accommo- 
dation shall not be entitled to reimbursement under this 
clause: Provided that where entry into departmental accom- 
modation is delayed through circumstances beyond his 
control an employee may, subject to the production of 
receipts, be reimbursed actual reasonable accommodation 
and meal expenses for himself and his wife and dependant 
children under sixteen years of age or other children wholly 
dependant on him, less a deduction for normal living 
expenses prescribed in Column A, Items 14 and 15 of Clause 
24.—Travelling, Transfers and Relieving Duty—Rates of 
Allowance and provided that if any costs are incurred under 
subclause (5)(b), they shall be reimbursed. 

(5) (a) Where an employee transfers his employment in 
accordance with the other provisions of this clause and 
incurs expenses referred to in paragraph (b) hereof as a result 
of that transfer, then the employee shall be granted a 
Disturbance Allowance and shall be reimbursed by the new 
employer the actual expenditure incurred upon production 
of receipts or such other evidence as may be required. 

(b) The Disturbance Allowance shall include— 
(i) Costs incurred for telephone installation at his 

new residence provided that the cost of telephone 
installation shall be reimbursed only where a 
telephone was installed at the employee's former 
residence including departmental accommodation 
and provided further, that reimbursement shall not 
apply to an employee's private residence wherein 
a telephone was not installed prior to his first 
transfer in accordance with this provision. 

(ii) Costs incurred with the connection or reconnec- 
tion of services to his household including 
departmental accommodation for water, gas or 
electricity. 

22.—Travelling Time. 
An employee who, in the course of his duties, is called 

upon to travel before the usual time for commencing or after 
the usual time for ceasing duty may, at the discretion of the 
employer, be granted time off in respect of such time or part 
of such time spent in travelling. 

23.—Relieving or Special Duty. 
(1) An employee who is required to take up duty away 

from his usual headquarters on relief duty or to perform 
special duty, and necessarily resides temporarily away from 
his usual place of residence shall be reimbursed reasonable 
expenses in accordance with the provisions of this clause. 

(2) Where the employee— 
is supplied with accommodation and meals free of 
charge, or 
is accommodated at a Government institution, hostel 
or similar establishment and supplied with meals, 

reimbursement shall be in accordance with the rates 
prescribed in Column A, Items 1, 2 or 3 of Clause 24. 
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(3) Where the employee is fully responsible for his own 
accommodation, meal and incidental expenses and hotel or 
motel accommodation is utilized— 

(i) For the first forty-two days after arrival at the new 
locality reimbursement shall be in accordance 
with the rates prescribed in Column A, Items 4 to 
8 of Clause 24. 

(ii) For periods in excess of forty-two days after 
arrival in the new locality reimbursement shall be 
in accordance with the rates prescribed in Column 
B, Items 4 to 8 of Clause 24 for married employees 
or Column C, Items 4 to 8 of Clause 24 for single 
employees: 

Provided that the period of reimbursement 
under this subclause shall not exceed forty-nine 
days without the approval of the employer. 

(4) Where the employee is fully responsible for his own 
accommodation, meal and incidental expenses and other 
than hotel or motel accommodation is utilized, reimburse- 
ment shall be in accordance with the rates prescribed in 
Column A, Items 9, 10 or 11 of Clause 24. 

(5) Reimbursement of expenses shall not be suspended 
should an employee become ill whilst on relief duty, 
provided leave for the period of such illness is approved in 
accordance with Clause 16.—Sick Leave and the employee 
continues to incur accommodation, meal and incidental 
expenses. 

(6) When an employee who is required to relieve or 
perform special duties in accordance with subclause (1) of 
this clause is authorised by the employer to travel to the new 
locality in his own motor vehicle he shall be reimbursed for 
the return journey as follows— 

(i) Where the employee will be required to maintain 
a motor vehicle for the performance of the 
relieving or special duties, reimbursement shall be 
in accordance with the appropriate rate prescribed 
by Clause 19. of this award. 

(ii) Where the employee will not be required to 
maintain a motor vehicle for the performance of 
the relieving or special duties reimbursement shall 
be on the basis of one-half of the appropriate rate 
prescribed by Clause 19. of this award: Provided 
that the maximum amount of reimbursement shall 
not exceed the cost of the fare by public 
conveyance which otherwise would be utilized for 
such return duty. 

(7) The rate applicable to a married employee under 
subclause (3)(b) shall be paid to a single employee if the 
employer is satisfied that the employee has to maintain a 
home and support dependants therein, in a locality other than 
that to which he has been sent. A certificate to this effect 
must be furnished by a single employee claiming the higher 
rate. 

(8) Where it can be shown by the production of receipts 
or other evidence that an allowance payable under this 
clause would be insufficient to meet reasonable additional 
costs incurred, an appropriate rate of reimbursement shall 
be determined by the employer. 

In the event of a dispute, the matter may be referred to 
the Board of Reference for determination. 

(9) The provisions of Clause 20. shall not operate 
concurrently with the provisions of this clause to permit an 
employee to be paid allowances in respect of both travelling 
and relieving expenses for the same period: Provided that 
where an employee is required to travel on official business 
which involves an overnight stay away from his temporary 
headquarters the employer may extend the periods specified 
in subclause (3) by the time spent in travelling. 

(10) An employee who is directed to relieve another 
employee or to perform special duty away from his usual 
headquarters and is not required to reside temporarily away 
from his usual place of residence shall, if he is not in receipt 
of a higher duties or special allowance for such work, be 
reimbursed the amount of additional fares paid by him in 

travelling by public transport to and from his place of 
temporary duty. 

24.—Travelling, Transfers and Relieving 
Duty—Rates of Allowance 

Column A Column B Column C 

ALLOWANCE TO 
MEET INCIDENTAL 
EXPENSES 
W.A.—South of 26 de- 
gree South Latitude 
W.A.—North of 26 de- 
gree South Latitude 
Inteistate 
ACCOMMODATION 
INVOLVING AN 
OVERNIGHT STAY IN 
A HOTEL OR MOTEL 

ACCOMMODATION 
INVOLVING AN 
OVERNIGHT STAY AT 
OTHER THAN A 
HOTEL OR MOTEL 

9. W.A.—South of 26 de- 
gree South Latitude 

10. W.A.—North of 26 de- 
gree South Latitude 

11. Interstate 
TRAVEL NOT IN- 
VOLVING AN OVER- 
NIGHT STAY 

12. W.A.—South of 26 de- 
gree South Latitude 
Breakfast 
Lunch 
Evening Meal 

13. W.A.—North of 26 de- 
gree South Latitude 
Breakfast 
Lunch 
Evening Meal 

Daily 
rate 

married 
officers: 
relieving 
allowance 

for 
period in 
excess of 
42 days 

(Clause 23 
(3X0) 

Transfer 
allowance for 

period in 
excess of 
prescribed 

period (Clause 
21 (2)) 

$ 

Daily 
rate 

single 
officer: 

relieving 
allowance 

for 
period in 
excess of 
42 days 

(Clause 23 
(3X0) 

Hotel or Motel 58.80 29.40 19.60 
Locality South of 26 de- 
gree South Latitude 51.90 25.95 17.30 
Locality North of 26 de- 
gree South of Latitude: 
Broome 84.40 42.20 28.15 
Carnarvon 57.20 28.60 19.05 
Dampier 76.10 38.05 25.35 
Derby 76.50 38.25 25.50 
Exmouth 83.35 41.65 27.80 
Fitzroy Crossing 55.10 2155 18.35 
Gascoyne Junction 50.10 25.05 16.70 
Halls Creek 68.10 34.05 22.70 
Karratha 94.60 47.30 31.55 
Kununurra 78.75 39.95 26.25 
Marble Bar 68.10 34.05 22.70 
Newman 86.60 43.30 28.85 
Nullagine 61.10 30.55 20.35 
Onslow 73.60 36.80 24.55 
Pannawonnica 71.10 35.55 23.70 
Paraburdoo 80.10 40.05 26.70 
Port Hedland 72.00 36.00 24.00 
Roeboume 60.10 30.05 20.05 
Shark Bay 61.35 30.65 20.45 
Tom Price 76.60 38.80 25.55 
Wickham 89.10 44.55 29.70 
Wittenoom 73.60 36.80 24.55 
Wyndham 76.45 38.20 25 JO 
Interstate—Capital City 77.55 38.75 25.85 
Interstate—Other than 
Capital City 51.90 25.95 17.30 
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$ 
DEDUCTION FOR 
NORMAL LIVING EX- 
PENSES (Clause 21(4)) 

14. Each Adult 10.00 
15. Each Child 1.70 

MIDDAY MEAL 
(Clause 20(11)) 

16. Rate per meal 2.40 
17. Maximum reimburse- 

ment pay period 12.00 
The allowances prescribed in this clause shall be varied 

in accordance with any movement in the equivalent 
allowances in the Public Service Miscellaneous Allowances 
Award, 1982. 

25.—Removal Allowance. 
(1) When a married employee is transferred in the public 

interest or in the ordinary course of promotion or transfer, 
or on account of illness due to causes over which the 
employee has no control, he shall be reimbursed: 

(a) The actual reasonable cost of conveyance of 
himself and his wife and children under sixteen 
years of age or other children wholly dependent 
upon him. 

(b) The actual reasonable cost up to an amount of 
$1,100.00 for conveyance of his furniture, includ- 
ing insurance of such furniture whilst in transit 
unless a higher sum is approved by the employer 
in any special case: Provided that only necessary 
household furniture, effects and appliances shall 
be taken into account. 

In the event of a dispute, the matter may be 
referred to the Board of Reference for determina- 
tion. 

(c) An allowance of $250 for accelerated depreciation 
and extra wear and tear on furniture, effects and 
appliances. Provided that the employer is satisfied 
that the value of household furniture, effects and 
appliances moved by the worker is at least $1,500. 

In the case of a single employee, an application for any 
reimbursement under this clause shall be considered by the 
employer. 

(2) An employee who is transferred solely at his own 
request, or on account of misconduct must bear the whole 
cost of his removal unless otherwise determined by the 
employer prior to removal. 

(3) An employee shall be reimbursed the full freight 
charges necessarily incurred in respect of the removal of his 
motor vehicle. If authorised by the employer to travel to a 
new locality in his own motor vehicle, reimbursement shall 
be as follows: 

(a) Where the employee will be required by the 
employer to maintain a motor vehicle for use on 
official business, reimbursement for the distance 
necessarily travelled shall be on the basis of the 
appropriate rate prescribed by Clause 20—Motor 
Vehicle Allowance of this award. 

(b) Where the employee will not be required by the 
employer to maintain a motor vehicle for use on 
official business at his new headquarters, reim- 
bursement for the distance necessarily travelled 
shall be on the basis of one-half of the appropriate 
rate prescribed by Clause 20—Motor Vehicle 
Allowance of this award. 

(4) Where practicable furniture, effects and appliances, 
shall be removed by State-owned transport. Where it is 
impracticable to use State-owned transport the employee 
shall, before removal is undertaken, obtain quotes from at 
least two carriers which shall be submitted to the employer, 
who may authorise the acceptance of the more suitable: 
Provided that the maximum amount prescribed by subclause 
(l)(b) of this clause is not exceeded without the written 
approval of the employer having first been obtained. 

(5) The employer may, in lieu of conveyance, authorise 
payment of an amount not exceeding the maximum 
prescribed by subclause (l)(b) of this clause to compensate 
for loss in any case where an employee with prior approval 
of the employer disposes of his furniture, effects and 
appliances instead of removing them to his new locality, 
ftovided that such payment shall not exceed the sum which 
would have been paid if such furniture, effects and 
appliances had been removed by the cheapest method of 
transport available. 

(6) Where an employee occupies departmental accommo- 
dation where furniture is provided and as a consequence is 
obliged to store his own furniture, he shall be reimbursed 
the actual cost of such storage up to a maximum allowance 
of $400.00 per annum. An allowance under this subclause 
shall not be paid for a period in excess of one year without 
the approval of the employer. 

Provided that nothing in this subclause shall preclude the 
employer from reimbursing an employee the actual cost of 
storage where it exceeds the prescribed maximum allow- 
ance, if the employer considers that cost has been 
necessarily and reasonably incurred in the circumstances of 
a particular case. 

(7) A single worker may claim reasonable expenses 
(including a reasonable sum for accidental depreciation and 
extra wear and tear under subclause (l)(b)(iii) hereof) 
provided that in the event of a disagreement, the matter shall 
be determined by the Board of Reference. 

(8) Newly appointed employees shall be entitled to 
receive the benefits of this clause if they are required by the 
employer to participate in any training course prior to being 
posted to their respective positions. This entitlement shall 
only be available to employees who have completed their 
training and who incur costs when moving to their first 
posting. 

(9) Receipts must be produced for all sums claimed. 

26.—Dirty Work. 
A special allowance, to be determined by the employer 

shall be paid to an employee when engaged in any dirty work 
(including moving or sorting old books and documents) 
which is not part of the regular duty of the employee 
concerned: Provided that a dispute or disagreement as to the 
amount of such allowance shall be referred to the Board of 
Reference. 

27.—Dispute Settlement Procedure. 
(1) Preamble 
Subject to the provisions of the Industrial Relations Act 

1985 (as amended) any grievance, complaint or dispute, or 
any matter raised by the Union or a respondent employer and 
his/her employees, shall be settled in accordance with the 
procedures set out herein. 

The parties agree that no bans, stoppages or limitations 
will be imposed prior to, or during the time this procedure 
is being followed. 

This clause in no way limits the rights of employers, 
employees and the Union under the Occupational Health, 
Safety and Welfare Act 1984 or other related legislation. 

(2) Procedure 
Where the matter is raised by an employee, or a group of 

employees, the following steps shall be observed. 
(a) The employee(s) concerned shall discuss the 

matter with the immediate supervisor. If the 
matter cannot be resolved at this level the 
supervisor shall, within two working days, refer 
the matter to a more senior officer nominated by 
the employer and the employee(s) shall be advised 
accordingly. 

(b) The senior officer shall, if able, answer the matter 
raised within five working days of it being 
refenred and if the senior officer is not so able, 
refer the matter to the employer for his/her 
attention, and the employee(s) shall be advised 
accordingly. 
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(c) (i) If the matter has been referred in accordance 
with paragraph (b) above the employee(s) or 
the shop steward shall notify the Union 
Secretary or nominee, to enable the opportu- 
nity of discussing the matter with the 
employer. 

(ii) The employer shall, as soon as practicable 
after considering the matter before it, advise 
the employee(s) or, where necessary the 
Union of its decision. Provided that such 
advice shall be given within 21 calendar days 
of the matter being referred to the employer. 

(d) Should the matter remain in dispute after the 
above processes have been exhausted either party 
may refer the matter to the Western Australian 
Industrial Relations Commission. 

(e) Nothing in this procedure shall preclude the 
parties reaching agreement to shorten or extend 
the period specified in subclauses (2)(a)(b) or 
(c)(ii). 

(3) Disciplinary Procedure 
Where an employer seeks to discipline an employee, or 

terminate an employee the following steps shall be 
observed: 

(a) (i) In the event that an employee commits a 
misdemeanour, the employee's immediate 
supervisor or any other officer so authorised, 
may exercise the employer's right to repri- 
mand the employee so that the employee 
understands the nature and implications of 
his/her conduct. 

(ii) The first two reprimands shall take the form 
of warnings and, if given verbally, shall be 
confirmed in writing as soon as practicable 
after the giving of the reprimand. 

(iii) Should it be necessary, for any reason, to 
reprimand an employee three times in a 
period not exceeding twelve months continu- 
ous service, the contract of service shall, 
upon the giving of that third reprimand, be 
terminable in accordance with Clause 8.— 
Contract of Service. 

(iv) The employee shall have the right to request 
representation when being reprimanded in 
accordance with this subclause. 

(v) The above procedure is meant to preserve the 
rights of the individual employee, but it shall 
not, in any way, limit the right of the 
employer to summarily dismiss an employee 
for misconduct. 

(4) Access to the Industrial Relations Commission 
The settlement procedures provided by this clause shall 

be applied to all manner of disputes referred to in subclause 
(1) hereof, and no party, or individual, or group of 
individuals, shall commence any other action, of whatever 
kind, which may frustrate a settlement in accordance with 
its procedures. Observance of these procedures shall in no 
way prejudice the right of any party in dispute to refer the 
matter for resolution in the Western Australian Relations 
Commission, at any time. 

The status quo (i.e. the condition applying prior to the 
issue arising) will remain until the issue is resolved in 
accordance with the procedure outlined above. 

(5) Provision of Services 
The Union recognises that the Health Department and the 

teaching hospitals have a statutory and public responsibility 
to provide health care services without any avoidable 
interruptions. 

This grievance procedure has been developed between the 
parties to provide an effective means by which employees 
may reasonably expect problems will be dealt with as 
expeditiously as possible by hospital management. 
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Accordingly, the Union hereby agrees that during any 
period of industrial action, sufficient labour will be made 
available to carry out work essential for life support within 
hospitals. 

(6) Industry Wide Issues 
In resolving issues of an industry wide nature discussions 

will commence at the level specified in subclause (2)(c)(i) 
above, between the appropriate Union official and the 
Manager, Industrial Relations, Health Department or his/her 
nominee. 

(7) Definitions 
For the purpose of this procedure: 

"employer" means the officer nominated at each 
work site. 

"senior officer" means an officer nominated by 
management. 

"industry wide issues" include issues affecting 
more than one work site or claims seeking variations 
to an award. 

"work site" means as agreed between the parties. 
(8) Breach of Procedure 
The parties acknowledge that this procedure formed part 

of the package which justified the payment of the increases 
available under the Structural Efficiency Principle. 

Accordingly, the parties agree that if either party is of the 
view that the other party is in breach of this procedure, the 
matter will be referred to the WA1RC for it to determine; 

(a) whether a breach of the procedure has occurred; 
and 

(b) subject to (a) above, the appropriateness of the 
continued provision of the benefits provided under 
the Structural Efficiency Principle or any other 
action considered appropriate by the Commission. 

28.—Shift Work. 
(1) (a) The loading on the ordinary rates of pay for an 

afternoon or night shift of seven and one half hours, worked 
in ordinary hours, shall be the same rate as prescribed from 
time to time in Clause 5.—Shift Work Allowance, subclause 
(a) of the Public Service Shift Work Agreement, 1978, No. 
24 of 1978. 

(b) For the purposes of this subclause:— 
(i) "Day Shift" shall mean a shift which commences 

after 6.00 a.m. and before 12.00 midday. 
(ii) "Afternoon Shift" shall mean a shift which 

commences at or after 12.CO midday and before 
6.00 p.m. 

(iii) "Night Shift" shall mean a shift which com- 
mences at or after 6.00 p.m. and before 6.01 a.m. 

(2) (a) Shift work performed during ordinary hours on 
Saturdays or Sundays shall be paid for at the rate of time 
and a half and on die days prescribed in subclause (1) of 
Clause 14.—Holidays and Annual Leave it shall be paid in 
accordance with subclause (3)(a) of Clause 14 hereof. 

(b) The rates prescribed in this subclause shall be in 
substitution for and not cumulative on the rates prescribed 
in subclause (1) of this clause. 

(c) Work performed by an employee in excess of the 
ordinary hours of his shift, or on a rostered day off, shall be 
paid for in accordance with Clause 12—Overtime. 

29.—^Protective Clothing and Uniforms. 
(1) (a) The employer may supply and require to be worn 

such protective clothing as is considered necessary. 
(b) The employer may supply uniforms and require them 

to be worn at all times when considered necessary by the 
employer. 

(c) Protective clothing or uniforms supplied under 
paragraphs (a) or (b) of this subclause shall be laundered free 
of charge and remain the property of the employer. 
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(2) When the employer requires a uniform to be worn, 
such uniform shall be supplied in accordance with paragraph 
(b) of subclause (1) of this clause or an allowance shall be 
paid to each staff member required to wear a uniform. The 
amount of such allowance shall be agreed upon between the 
employer and the Association, or, failing agreement, as may 
be determined by the Board of Reference. 

30.—District Allowance. 
(1) DEFINITIONS 
For the purpose of this clause: 

(a) ' 'Dependant'' in relation to an employee means— 
(i) a spouse; or 

(ii) where there is no spouse, a child or any other 
relative resident within the State who rely on 
the employee for their main support; 

who does not receive a district or location 
allowance of any kind. 

(b) "Partial Dependant" in relation to an employee 
means— 

(i) a spouse; or 
(ii) where there is no spouse, a child or any other 

relative resident within the State who rely on 
the employee for their main support; 

who receives a district or location allowance of 
any kind less than that applicable to an employee 
without dependants under any award, agreement 
or other provision regulating the employment of 
the partial dependant. 

(c) "Spouse" means an employee's spouse including 
defacto spouse. 

(d) ' 'Defacto Spouse'' means a person of the opposite 
sex to the employee who lives with the employee 
as the husband or wife of the employee on a bona 
fide domestic basis, although not legally married 
to that person. 

(2) DISTRICT ALLOWANCE 
(a) An employee shall be paid a District Allowance 

at the standard rate prescribed in Column II of 
subclause (7) of this clause, for the district in 
which the employee's headquarters is located. 
Provided that where the employee's headquarters 
is situated in a town or place specified in Column 
III, subclause (7) the employee shall be paid a 
district allowance at the rate appropriate to that 
town or place as prescribed in Column IV of the 
said subclause. 

(b) An employee who has a dependant shall be paid 
double the district allowance prescribed by para- 
graph (a) of this subclause for the district, town, 
or place in which the employee's headquarters is 
located. 

(c) Where an employee has a partial dependant the 
total district allowance payable to the officer shall 
be the district allowance prescribed by paragraph 
(a) of this subclause plus an allowance equivalent 
to the difference between the rate of district or 
location allowance the partial dependant receives 
and the rate of district or location allowance the 
partial dependant would receive if he or she was 
employed in a full time capacity under the Award, 
Agreement or other provision regulating the 
employment of the partial dependant. 

(d) When an employee is on approved annual recrea- 
tional leave, the employee shall for the period of 
such leave, be paid the district allowance to which 
he or she would ordinarily be entitled. 

(e) When an employee is on long service leave or 
other approved leave with pay (other than annual 
recreational leave), the employee shall only be 
paid district allowance for the period of such leave 
if the employee, dependant/s or partial dependant/ 

s remain in the district in which the employee's 
headquarters is situated. 

(f) When an employee leaves his or her district on 
duty, payment of any district allowance to which 
the employee would ordinarily be entitled shall 
cease after the expiration of two weeks unless the 
employee's dependant/s or partial dependant/s 
remain in the district or as otherwise approved by 
the employer. 

(g) Except as provided in paragraph (f) of this 
subclause, a district allowance shall be paid to any 
employee ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or 
relieving expenses or camping allowance. 

(h) Where an employee whose headquarters is located 
in a district in respect of which no allowance is 
prescribed in subclause (7) of this clause, is 
required to travel or temporarily reside for any 
period in excess of one month in any district or 
districts in respect of which such allowance is so 
payable, then notwithstanding the employee's 
entitlement to any such allowance provided by or 
Clause 23.—Relieving or Special Duty, or Clause 
24.—Travelling, Transfers and Relieving Duty— 
Rates of Allowance, the employee shall be paid 
for the whole of such period a district allowance 
at the appropriate rate prescribed by paragraph (a), 
(b) or (c) of this subclause, for the district in which 
the employee spends the greater period of time. 

(i) When an employee is provided with free board 
and lodging by the employer or a Public Authority 
the allowance shall be reduced to two thirds of the 
allowance the employee would ordinarily be 
entitled to under this clause. 

(3) PART TIME EMPLOYEES 
An employee who is employed on a part time basis shall 

be paid a proportion of the appropriate district allowance 
payable in accordance with the following formula; 

Hours worked per fortnight x Appropriate District Allowance 
75 1 " 

(4) TRANSITION 
An employee who immediately prior to July 1, 1989 was 

in receipt of district allowance at a rate which was greater 
than the amount to which the employee is entitled under this 
clause shall have the difference reduced in accordance with 
the following; 

(a) As from the first pay period commencing on or 
after July 1, 1989 the difference shall be reduced 
by thirty-three and one third (33 1/3%) per cent; 
and 

(b) As from the first pay period commencing on or 
after January 1, 1990 the difference remaining 
between the amount paid pursuant to (a) above 
and that to which the employee is otherwise 
entitled under this clause shall be reduced by fifty 
(50%) per cent; and 

(c) As from the first pay period commencing on or 
after July 1, 1990 payment shall be in accordance 
with the employee's entitlement under this clause. 

(5) BOUNDARIES 
For the purpose of subclause (7) of this clause, the 

boundaries of the various districts shall be as described 
hereunder and as delineated on the following plan. 

District: 
1. The area within a line commencing on the coast; 

thence east along latitude 28 to a point north of 
Tallering Peak, thence due south to Tallering 
Peak; thence southeast to Mt Gibson and Burra- 
coppin, thence to a point southeast at the junction 
of latitude 32 and longitude. 119; thence south 
along longitude. 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude. 119 then east along the coast 
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to longitude. 123; then north along longitude. 123 
to a point on latitude 30; thence west along 
latitude 30 to the boundary of No. 1 District. 

3. The area within a line commencing on the coast 
at latitude 26, thence along latitude 26 to 
longitude. 123; thence south along longitude. 123 
to die boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude. 123 thence north to the 
intersection of latitude 26 thence west along 
latitude 26 to the coast. 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Tferritory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Tferritory border. 

(6) ADJUSTMENT OF RATES 
The allowances prescribed in this clause shall be varied 

in accordance with any movement in the equivalent 
allowances in the Public Service District Allowance Award 
1988. 

(7) DISTRICT ALLOWANCES 
(a) Employees Without Dependants [Subclause 

(2)(a)] 

Column I Column 11 Column III Column IV 

District Standard Exceptions to 
No. Rate Standard Rate 

$ p.a. Town or Place $ p.a, 

6 2269 Nil Nil 
5 1857 Fitzroy Crossing 2499 

Halls Creek 
Timer River Camp 
Nullagine 
Liveringa (Camballin) 2321 
Marble Bar 
Wittenoom 
Karratha 2186 
Port Hedland 2034 

4 934 Warburton Mission 2514 
Carnarvon 881 

3 590 Meekatharra 934 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 422 Kalgoorlie 141 
Boulder 558 
Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 

(b) Employees with Dependants [Subclause (2)(b)] 
Double the appropriate rate as prescribed in (a) 

above for employees without dependants. 
The allowances prescribed in this subclause 

shall operate from the beginning of the first pay 
period commencing on or after January 1, 1989. 

31.—Child Allowance. 
(1) An employee whose permanent headquarters are 

located north of 26° south latitude, including Shark Bay, 
shall be paid an allowance at the rate of SI00.00 per annum 
in respect of each one of his children of school age who is 
resident in the North: Provided that the total reimbursement 
per family unit under this clause shall not exceed $400.00 
per annum. 

(2) An allowance under this clause shall continue to be 
paid to an employee when he is absent from his headquarters 
on long service leave, annual leave or other leave as 
approved by the employer. 

32.—Channel of Communication. 
During the currency of this award no employer shall 

recognise or negotiate with any organised body other than 
the Association in regard to the conditions of employment 
of employees covered by this award. 

33.—Part-Time Employees. 
(1) (a) Notwithstanding anything contained in this award, 

an employee may be regularly employed to work less hours 
per week than are prescribed in Clause 11.—Hours and such 
hours may be worked in less than five days per week. 

(b) Notwithstanding the provisions of subclause (2) of 
Clause 11.—Hours the employer may vary the ordinary 
hours of a part-time employee where the employee consents 
in writing provided that the employer shdl give the 
part-time employee at least 48 hours notice of such variation 
in hours. 

(2) When an employee is employed under the provisions 
of this clause, he shall be paid at a rate pro rata to the rate 
prescribed for the class of work on which he is engaged in 
the proportion to which his weekly hours bear to the weekly 
hours of a employee engaged full-time in that class of work. 

(3) When a employee is engaged under the provisions of 
this clause, he shall be entitled to the same leave, penalties 
and other conditions as prescribed in the award for full-time 
employees, with payment being in the proportion to which 
his weekly hours bear to the weekly hours of an employee 
engaged full-time in that class of work. 

(4) The employer shall advise the Secretary of the union 
within twenty-eight days of the date of this order as to the 
offices occupied, the days on which and number of hours 
worked by those employees employed in a part-time 
capacity. 

(5) The employer shall advise the Secretary of the union 
within seven days of any part-time office created or altered 
after the date of this award. 

(6) Any dispute as to whether a part-time office is 
necessary shall be referred to the Board of Reference. 

(7) Notwithstanding the provisions of Clause 28.—Shift 
Work, for employees employed part-time in accordance 
with this clause, "Day Shift" shall include a shift which 
commences after 12.00 noon and finishes ordinary hours 
before 6.00pm. 

34.—Property Allowance. 
(1) When an employee is transferred from one locality to 

another in public interest, or in the ordinary course of 
promotion or transfer, or on account of illness due to causes 
over which he has no control, he shall be entitled to be paid 
a property allowance for reimbursement of prescribed 
expenses incurred by him:— 

(a) In the sale of a residence in his formal locality, 
which, at the date on which he received notice of 
his appointment in the new locality:— 

(i) he owned and occupied; or 
(ii) he was purchasing under a contract of sale 

providing for vacant possession; or 
(iii) he was constructing for his own permanent 

occupation, on completion of construction; 
and 

(b) In the purchase of a residence or land for the 
purpose of erecting a residence thereon for his 
own permanent occupation in his new locality. 

(2) An employee is not entitled to be paid a property 
allowance under subclause (l)(b) unless he is entitled to be 
paid a property allowance under subclause (l)(a); provided 
that the employer may approve the payment of a property 
allowance under subclause (l)(b) to an employee who is not 
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entitled to be paid a property allowance under subclause 
(l)(a) if the employer is satisfied that it was necessary for 
the employee to purchase a residence or land for the purpose 
of erecting a residence thereon in his new locality because 
of his transfer from his former locality. Provided also that 
if any dispute or disagreement exists concerning the 
necessity to purchase a residence or land it shall be referred 
to the Board of Reference. 

(3) For the purpose of this Award it is immaterial that the 
ownership, sale or purchase is:— 

(a) In the case of married employee, solely or jointly 
or in common with:— 

(i) his spouse; 
(ii) a dependant relative; or 

(iii) his spouse and a dependant relative. 
(b) In the case of any other employee, solely or jointly 

or in common with a dependant relative living 
with him. 

(4) Where the employee sells or purchases a residence 
jointly or in common with another person—not being a 
person referred to in subclause (3)—he shall be paid only 
the proportion of the prescribed expenses for which he is 
responsible. 

(5) An application by an employee for a property 
allowance shall be accompanied by evidence of the payment 
by the employee of the prescribed expenses, being evidence 
that is satisfactory to the employer. 

(6) Notwithstanding the foregoing provisions, an em- 
ployee is not entitled to the payment of a property 
allowance:— 

(a) In respect of a sale or purchase prescribed in 
subclause (l)(a) which is effected:— 

(i) more than twelve months after the date on 
which he took up duty in his new locality; or 

(ii) after the date on which he received notifica- 
tion that he was being transferred back to his 
former locality; 

Provided that the employer may, in exceptional 
circumstances grant an extension of time for such 
period as is deemed reasonable. 

(b) Where the employee changes his employment 
from one locality to another for his convenience 
or is terminated on account of misconduct. 

(7) For the purpose of this clause:— 

(a) "Dependant Relative" in relation to an employee 
means a relative or other person who is solely 
dependant on the employee for support. 

(b) "Locality" in relation to a employee means:— 

(i) within the metropolitan area, that area within 
a radius of fifty kilpmetres from the Perth 
Central Railway Station; and 

(ii) outside the metropolitan area, that area 
within a radius of fifty kilometres from a 
employee's headquarters when they are situ- 
ated outside of the metropolitan area. 

(c) "Prescribed Expenses" means:— 
(i) legal fees not exceeding $65.00 in respect of 

each transaction; 
(ii) stamp duty (except stamp duty payable in 

connection with the registration or discharge 
of a mortgage); 

(iii) fees paid to the Registrar of Titles or to the 
officer performing duties of a like nature and 
for the same purpose in another State of the 
Commonwealth (except fees payable in con- 
nection with the registration or discharge of 
a mortgage). 

(d) "Residence" includes any accommodation of a 
kind commonly known as a flat or a home unit that 
is, or is intended to be, a separate tenement. 

35.—Casual Employees. 
(1) "Casual employee" shall mean a employee engaged 

by the hour for a period of less than two consecutive weeks 
in any period of engagement. 

(2) A casual employee shall be paid one-seventy-fifth of 
the ordinary fortnightly rate of salary prescribed by this 
award for the classification in which the casual employee 
is employed for each hour so employed, with the addition 
of twenty percentum. 

(3) At the beginning of each month the employer shall 
supply to the union the following information with respect 
to casual employees employed during the preceding month: 

(a) The name of the casual employee or employees so 
employed. 

(b) The address of such employee or employees. 
(c) The classification in which such a employee was 

engaged and the number of hours so engaged. 
(d) The rate of salary paid to such employee or 

employees. 

36.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
clause or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct the union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover the 
subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward contributions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and Union. 

37.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a union-nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the Union and em- 
ployer; 
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(iii) when prior agreement between the Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union-nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved: 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; 

(iii) for those employees whose attendance is essential; 

(iv) when the operation of the organisation is not being 
unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

38.—Trade Union Training Leave. 

(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their Union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days' paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 
of absence in excess of five days and up to ten days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off falls during 
the duration of a course, a day off in lieu of that day will 
not be granted. 

(4) Subject to subclause (3) of this clause shift workers 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the employer. 

(6) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer 
may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the relevant Union indicating that the 
employee has been nominated for the course. The applica- 
tion shall provide details as to the subject, commencement 
date, length of course, venue and the Authority which is 
conducting the course. 

(7) A qualifying period of 12 months in government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than one-half day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months' government 
service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

39.—Introduction of Change. 

(1) (a) Where the employer has made a definite decision 
to introduce major changes in production, programme, 
organisation, structure or technology that are likely to have 
significant effects on employees, the employer shall notify 
the employees who may be affected by the proposed changes 
and the Association. 

(b) "Significant effects" include termination of employ- 
ment, major changes in the composition, operation or size 
of the employer's workforce or in the skills required; the 
elimination or diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of hours of work; 
the need for retraining or transfer of employees to other work 
or locations and restructuring of jobs. Provided that where 
the Award makes provision for alteration of any of the 
matters referred to herein an alteration shall be deemed not 
to have significant effect. 

(2) (a) The employer shall discuss with the employees 
affected and the Association, inter alia, the introduction of 
the changes referred to in subclause (1) hereof, the effects 
the changes are likely to have on employees, measures to 
avert or mitigate the adverse effects of such changes on 
employees and shall give prompt consideration to matters 
raised by the employees and/or the Association in relation 
to the changes. 

(b) The discussion shall commence as early as practicable 
after a firm decision has been made by the employer to make 
the changes referred to in subclause (1) hereof. 

(c) For the purposes of such discussion, the employer 
shall provide to the employees concerned and the Associa- 
tion, all relevant information about the changes including 
the nature of the changes proposed; the expected effects of 
the changes on employees and any other matters likely to 
affect employees provided that the employer shall not be 
required to disclose confidential information the disclosure 
of which, would be inimical to his/her interests. 

40.—Skills Acquisition. 

(1) Classification by Skill I evel 

(a) The parties to this award shall determine the 
appropriate range of skills applicable to each 
classification contained in Schedules C and D. 



(b) Each employee shall be paid the salary rate 
specified for a classification level defined in 
accordance with (l)(a). 

(c) Where the employee is required to apply skills 
which in total or in part correspond to the skills 
required of a higher classification than that under 
which they are usually paid, the employee shall 
receive the rate of pay corresponding to that 
higher classification in accordance with Clause 
10.—Higher Duties of this Award. 

(d) The level of skills possessed by each employee 
shall be determined by training standards, certifi- 
cation and experience in accordance with sub- 
clauses (2) and (3) of this clause. 

(e) "Experience" for the purposes of this clause, 
means skills gained in an industry or occupation 
or away from work and which are recognised 
within the classification structure. 

(2) Training Standards 

(a) Where relevant training standards have been 
developed by the statutory State Training Author- 
ity, those standards shall be adopted in respect of 
matters relating to training in the industries and 
classifications covered by this Award; 

(b) Where relevant national training standards have 
been registered by the National Training Board, 
those standards shall be adopted in respect of 
matters relating to training in the industries and 
classifications covered by this Award; 

(c) Where relevant training standards have not been 
developed by the statutory State Training Author- 
ity or registered by the National Training Board, 
the parties to this Award shall establish the 
standards to be adopted with respect of matters 
relating to training in the industries and classifica- 
tions covered by this Award. 

(d) "Training Standards" for the purpose of this 
clause shall include, but not be limited to, the 
following: 

(i) the standards and competencies of skills 
required for each classification; 

(ii) curricula development; 

(iii) training courses; 

(iv) articulation and accreditation requirements 
for both on and off the job training; 

(v) on the job training guidelines. 

(3) Training Standards, Vocational Education and Ac- 
creditation 

All training and vocational education for the purpose of 
imparting skills corresponding to the classification structure 
of this award shall be: 

(a) consistent with the training standards established 
in accordance with subclause (2). 

(b) of a form which is recognised for the purpose of 
attainment or contributory towards the attainment 
of an accredited vocational educational qualifica- 
tion; and 

(c) accredited by the statutory State Training Author- 
ity; or 

(d) in the absence of the statutory State Training 
Authority, agreed by the parties to this award as 
adequate in meeting the requirements of this 
subclause (3). 

Schedule A—Named Union Party. 

Hospital Salaried Officers Association of Western Aus- 
tralia (Union of Workers) is a named party to this Award. 

Schedule B. 

Minimum Salaries. 

(1) Subject to the provision of Clause 9.—Salaries and to 
the provisions of this Schedule the minimum annual salaries 
for employers bound by the award are set out hereinafter. 

Salary 
Per Annum 

24346 

(2) Minimum Salaries: 
LEVEL 

Level 1 under 17 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 
21 years of age 1st year of service 
22 years of age 2nd year of service 
23 years of age 3rd year of service 
24 years of age 4th year of service 

Level 2 

Level 3 

Level 4 

Level 5 

Level 6 

Level 7 

Level 8 

Level 9 

Level 10 

Level 11 

Level 12 

(a) An employee, who is 21 years of age or older on 
appointment to a classification equivalent to Level 
1, may be appointed to the minimum rate of pay 
based on years of service, not on age. 

(b) A Medical Typist or Medical Secretary shall be 
paid a medical terminology allowance of 
$1000.00 per annum. 



For the purposes of this subclause 'Medical 
Typist' and 'Medical Secretary' shall mean those 
workers classified on a classification equivalent to 
Level 1, 2 or 3 who spend at least 50% of their 
time typing from tapes, shorthand and/or Doctor's 
notes of case histories, summaries, reports or 
simdar material involving a broad range of 
medical terminology. 

(3) Salaries—Specified Callings and Other Professionals 

(a) Employees, who possess a relevant tertiary level 
qualification, or equivalent as agreed between the 
Union and the employers, and who are employed 
in the callings of Architect, Audiologist, Bio 
Engineer, Chemist, Dietitian, Engineer, Medical 
Laboratory Technologist, Librarian, Occupational 
Therapist, Physiotherapist, Physicist, Pharmacist, 
Clinical Psychologist, Psychologist, Research Of- 
ficer, Scientific Officer, Social Worker, Speech 
Pathologist, or any other professional calling as 
agreed between the Union and employers, shall be 
entitled to Annual Salaries as follows: 

LEVEL 

Level 3/5 

Level 6 

Level 7 

Level 8 

Level 9 

Level 10 

Level 11 

Level 12 

Salary 
Per Annum 

$ 
26,533 
27,975 
29,771 
31,647 
34,669 
36,688 

38,660 
40,124 
42,204 

43,317 
44,727 
46,188 

48,323 
50,073 

52,721 
54,563 

56,580 
59,824 

62,415 
65,050 

68,663 
71,104 
73,888 

(b) Subject to paragraph (d) of this subclause, on 
appointment or promotion to the Level 3/5 under 
this subclause: 

(i) Employees, who have completed an ap- 
proved three academic year tertiary qualifica- 
tion, relevant to their calling, shall com- 
mence at the first year increment; 

(ii) Employees, who have completed an ap- 
proved four academic year tertiary qualifica- 
tion, relevant to their calling, shall com- 
mence at the second year increment; 

(iii) Employees, who have completed an ap- 
proved Masters or PhD degree relevant to 
their calling shall commence on the third 
year increment; 

Provided that employees who attain a 
higher tertiary level qualification after ap- 
pointment shall not be entitled to any 
advanced progression through the range. 

(c) The employer and Union shall be responsible for 
determining the relevant acceptable qualifications 
for appointment for the callings covered by this 
subclause and shall maintain a manual setting out 
such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) of this subclause may determine a 
commencing salary above Level 3/5 for a particu- 
lar calling/s. 

Schedule C. 

Classification to Salaries—Conversion Table. 

Level Classification 

LI A1.L1—L3, A3, A1.L4 
Ll/2 Bl.l 
L2 A1.L5, A4.1-3, A2.1 
L3 A4.4, 5 & 6, A2.2 & 3 
L4 A2.4 & 5 
L5 A2.6 & 7 
L3/5 B7.2 & 3 
L6 A2.8 & 9, B1.4 & 5 
L7 A2.10&11 
L7/8 B1.6 
L8 AA.l & 2 
L9 AA.3 and AA.4 
L10 AA.5 and AA.6 
Lll AA.7 and AA.8 
L12 AA.9, AA.10andAA.ll. 

Schedule D. 

Classification and Grading of Employees in Clerical and 
Administrative Divisions. 

Classification and Grading of Employees in Clerical and 
Administrative Divisions 

Post No. Table Classification 
1 Principal AA 4 
2 Deputy Principal AA 1 
3 Assistant Principal A2 10 
4 Administrative Officer A2 6/7 
15 Assistant Administrative 

Officer A2 3 
5 Senior Clerk A2 1/2 
6 Secretary A4 2/3 
10 Clerk A1 5 
11 Clerk A1 5 
7 Clerk Typist A3 
9 Clerk Typist A3 
12 Clerk Typist A3 
14 Clerk Typist A3 
16 Clerk Typist (Relief) A3 

Schedule E. 

Classification and Grading of Employees in Professional 
Division. 

Classification and Grading of Employees in Professional 
Division 

Post No. 
85 
86 

Librarian 
Library Assistant 

Table Classification 
B1 Level 4 
B1 Level 1 
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Schedule G. 
Respondents. 

Hon. Minister for Health & Community Welfare 

PUBLIC SERVICE APPEAL 
Board- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Section 80(1)—Appeal to the Public Service Appeal Board 

David Denver 
and 

Western Australian Potato Marketing Authority. 
No. PSAB 15 of 1993. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR R. NUSSEY—MEMBER. 
MR C. FLOATE—MEMBER. 

14 September 1993. 
Reasons for Decision. 

THIS is an appeal by Mr David Denver against the decision 
of the Western Australian Potato Marketing Authority 
(hereinafter called P.M.A.) to dismiss him summarily for 
misconduct on 31 May 1993. The final outcome of this 
appeal is the unanimous decision of the Board. Some of the 
views expressed in these Reasons for Decision are those of 
the majority of Board members. 

It should be noted at the outset that the Public Service 
Appeal Board, in hearing an appeal pursuant to S.80I(l)(e) 
of the Industrial Relations Act 1979, is empowered to 
consider the evidence de novo and to 'adjust all such matters 
as are referred to in the foregoing paragraphs of this 
subsection'. This power has been described as a licence to 
substitute its own view for that of the employer. (Fielding 
C—PSAB No. 2 of 1989—69 WAIG 2266) 

The events leading to the dismissal of the appellant can 
be shortly outlined. He was employed by the P.M.A. as 
Marketing Manager, Level 6 from 7 June 1990. In late 
October 1992, Mr Pillay, the Financial Controller of the 
Authority, drew to his attention that his engagement of a 
promotion firm in which his wife was a partner, was a breach 
of the Code of Conduct set down for public sector 
employees. After discussions with the General Manager, Mr 
Neil Dvorak, all contracts with that firm, In Touch 
Enterprises were cancelled. The matter was reported to the 
Board of the P.M.A. at its regular monthly meeting on 17 
November 1992. 

The minutes of that meeting reveal that Ms Fewster, a 
Board member expressed grave concern at Mr Denver 
having used his wife's firm and said that a letter of 
reprimand should be placed on his personal file. A Mr Carter 
said that he was extremely worried and felt betrayed. There 
was some discussion and Mr Denver explained why he had 
given the work to his wife's firm. He was unaware of the 
Code of Conduct and claimed that he had acted in good faith 
with a view to hiring the best promotional group. The only 
recorded decision of that Board meeting was an endorse- 
ment of the Manager's decision that 'In Touch Enterprises' 
was not to be used again. The evidence of Mr Etherington, 
the Chairman, of Mr Dvorak and of the appellant suggests 
that one Board member felt it might be practical to allow 
the firm to finish the contracted work. 

Ms Fewster was called as a wimess to represent the view 
of the Board and she was adamant that the matter was seen 
as gravely serious. After the November meeting she made 
inquiries of the Corruption Commissioner and read a copy 
of the Code of Conduct. As a result of that further 
consideration she came to the view that Mr Denver's 
behaviour was 'prima facie' a criminal offence and further 
action was necessary. She was also aware of rumours that 
members of Mr Dvorak's family might have received some 
printing work from the P.M.A.. 

At the 15 December meeting of the Board, Ms Fewster 
raised the matters in camera, distributing copies of the Code 
of Conduct to Board members. The Criminal Code was 
mentioned and an accounting officer was called in to 
confirm that printing contracts had been awarded to 
members of Mr Dvorak's family. 

It was decided that the Chairman should request the 
Minister to institute a Public Service Commission (hereinaf- 
ter called P.S.C.) inquiry into possible breaches of the Code 
of Conduct—Conflict of Interest provisions by two officers. 
Motion 124/92 was included in the minutes at the 19 January 
Board meeting. It was Ms Fewster's evidence that the Board 
thought a P.S.C. inquiry would be quick and decisive. 
Natural justice was uppermost in their minds and they 
wished to avoid the possibility of becoming involved in 
appeal proceedings such as those now under way. A letter 
had been sent from the Chairman to the Minister on 16 
December and Ms Fewster became increasingly annoyed as 
months passed with no report forthcoming from the P.S.C.. 
By the March meeting they were aware that some interviews 
had taken place. In April Ms Fewster phoned the Minister's 
office to ask if the P.S.C. had lost the file and to find out 
what they were doing. At the May Board meeting a private 
investigator's report into black marketing of potatoes was 
discussed at length and on that day a letter arrived from the 
new Minister for Agriculture. There was insufficient time 
to deal with the Minister's letter on that day so it was held 
over until a later meeting held in Pemberton on 28 May. 

It should be noted at this point that Ms Fewster's firm 
views and definite recall of the discussions and decisions of 
the Board meetings were not entirely shared by Mr Dvorak 
and Mr Etherington, who were called to give evidence by 
Mr Newman, who appeared for the appellant. It is necessary, 
so as to place the matters in dispute into their proper context, 
to reproduce some of the documentation exhibited during 
proceedings. Mr Etherington was somewhat taken aback by 
Ms Fewster's request for an in camera discussion on 15 
December. He felt she should have raised the matter with 
him beforehand, as a courtesy. She had distributed a draft 
minute and draft letter to Board members at that meeting; 
the document reads as follows;— 

"Strictly Private and Confidential 
Proposed motion: 

That the chairman write to the Minister for Agricul- 
ture requesting that the Public Service Commissioner 
be asked to investigate possible breaches of the PSC 
Code of Conduct—Conflict of Interest Provisions by 
two officers. 

Our request is based on the Marketing Manager 
employing a company of which his wife is a director 
and the General Manager's wife's printing company 
being awarded printing contracts. 

The Public Service Commissioner's recommenda- 
tions to be adopted at the outcome of the inquiry. 
Dear Minister, 

I write to ask you to invite the Public Service 
Commissioner to investigate a possible breach of the 
Government's Code of Conduct for public officers. 

It has come to the attention of the Board of the Potato 
Marketing Authority that possible breaches have 
occurred over the past year which deserve attention by 
the Commissioner. 

The Board has been told that our Marketing Manager 
employed a company, of which his wife is a director, 
to perform marketing activities in shopping centres 
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promoting potatoes. This company was formed early 
this year and has been used by the Marketing Manager 
for the past eight months. It is our understanding that 
no official quotes were called, despite the contract 
being worth several thousand dollars. 

Secondly, although, the Board has never received 
official notification, we believe that the General 
Manager has an interest in a printing company which 
has in the past been awarded Authority work. We ask 
also that these arrangements be investigated as we have 
no official knowledge as to how this company was 
selected to perform the work. 

In view of the Premier's public comments following 
the Royal Commission, my Board and I believe it is 
imperative that these possible conflicts of interest be 
investigated fairly and professionally by the Public 
Service Commissioner. 
Yours sincerely 
etc" 

(Exhibit 17—Appellant's Exhibit Book) 
This Board notes in passing that the Motion 124/92 which 

was included retrospectively in the minutes of 19 January 
contains no reference to the adoption of the P.S.C.'s 
recommendation following the requested inquiry. It was Mr 
Etherington's evidence that the Board members' intention, 
as he divined it on 16 December, was to follow the advice 
of the P.S.C.. It is also noted that the letter sent by the 
Chairman to the Minister on 16 December is an abnost 
precise copy of Ms Fewster's proposed draft. 

When the P.S.C. investigation was completed, a report 
was sent to the Minister with recommendations and drafts 
of letters it was suggested he should send to the two officers 
who had been investigated. Ms C. Hudson, who wrote the 
report, gave evidence of the process and it is noted that her 
recommendations were endorsed by three superordinates of 
ascending status before being accepted by the P.S. Commis- 
sioner himself. 

The Minister wrote to Mr Denver on 18 May as 
follows:— 

"STRICTLY CONFIDENTIAL 
Mr D Denver (Himself) 
Marketing Manager 
Potato Marketing Authority 
PO Box 62 
SOUTH FREMANTLE WA 6162 
Dear Mr Denver 

As you are aware, earlier this year the then Minister 
for Agriculture requested that the Public Service 
Commission investigate an allegation of breaches of 
the Government's Code of Conduct by yourself. 

The investigation by an officer of the Public Service 
Commission is now concluded and I have had the 
opportunity to consider the Public Service Commis- 
sioner's recommendations. 

I understand that you have been provided with the 
opportunity to present your case and to mitigate any 
action I may choose to take against you. 

I acknowledge that during the Public Service 
Commission's investigation you admitted having com- 
mitted breaches of the Code of Conduct provisions. I 
also recognise that you claim to have been ignorant of 
the Code and its provisions. This claim does not alter 
the fact that these breaches occurred, however it does 
mitigate the action I shall take against you. 

I have determined that you shall regard this letter 
as a formal reprimand, and I hereby warn you that any 
future transgressions on your part will result in 
disciplinary action being taken against you. 

Additionally, in accordance with the Code of 
Conduct provisions which are Government policy, I 
present you with the following three options: 

• either you will transfer to duties where such a 
conflict will not arise or continue to exist—if this 
is practicable and considered appropriate by the 
Board; or 

• you divest yourself of those interests causing the 
conflict; or 

• you resign from your position. 
A copy of this letter has teen sent to the Potato 

Marketing Authority's Chairman of the Board for his 
information. 
Yours sincerely 
(Signed) 
Monty House MLA 
MINISTER FOR PRIMARY INDUSTRY" 

(emphasis added) 
(Exhibit 11—Appellant's Exhibit Book) 

A further letter to the Chairman, which arrived during the 
P.M.A. Board meeting, clearly owes much to the draft 
supplied by the P.S.C.. It reads as follows:— 

"Mr Stan Etherington 
Chairman 
Potato Marketing Authority 
PO Box 62 
SOUTH FREMANTLE WA 6162 
Dear Stan 

I have arranged for letters to be hand delivered to Mr 
Neil Dvorak, General Manager, Potato Marketing 
Authority and Mr David Denver, Marketing Manager, 
employed by the same Authority, resulting from your 
request for the Public Service Commission to carry out 
an investigation into possible breaches of the Govern- 
ment Code of Conduct. 

The first investigation by the Public Service Com- 
mission related to the matter of Mr David Denver 
contracting his wife's company to provide a marketing 
service for the Authority. This investigation revealed 
that Mr Denver did not knowingly breach any statutory 
provisions, however, when determining whether an 
offence has been committed ignorance is not a defence. 

There is also evidence that Mr Deaver (sic) cancelled 
all contracts with his wife's company as soon as he was 
made aware of the conflict of interest. 

From information supplied to me by the Public 
Service Commission it is believed that many small 
agencies and authorities are not aware of their 
responsibilities under the provisions of the State 
Supply Commission Act. 

In light of the PSC's investigations it has been 
revealed that Mr Denver should receive a formal 
reprimand, and should be warned that any further 
transgressions will result in disciplinary action. The 
Code of Conduct provisions, which are government 
policy, offer the following options for resolving 
situations of potential conflict. Mr Denver may be 
presented with the following three options; 

• transfer to duties where such a conflict will not or 
continue to exist—if this is practicable and 
considered appropriate; or 

• divestment of these (sic) interests causing the 
conflict; or 

• resignation from his position. 
The second investigation related to Mr Dvorak's 

Company being contracted to supply goods to the 
Authority. The PSC investigation revealed the Mr 
Dvorak was not involved in the contracting of his 
wife's company, however, consideration must be given 
to power relationships which exist between superiors 
and their subordinates. In this instance, since Mr 
Dvorak is the General Manager it is not unreasonable 
to consider that the Authority staff may have felt 
compelled to favour Mrs Dvorak's company. 

1334—8 
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The Public Service Commission have recommended 
that even though Mr Dvorak was not personally 
responsible for contracting his wife (sic) company, 
given his position within the Authority, he should be 
formally reprimanded and warned that any further 
transgressions will result in disciplinary action. In 
addition, he be presented with the above mentioned 
three options, pursuant to the Code of Conduct 
provisions. 

I am aware that Board is meeting today to consider 
other matters concerning the management of the 
Authority, it would seem appropriate that you raise this 
matter with the Board as well. 

I have asked my Senior Policy Officer Glen 
Thompson to contact you regarding a meeting with me 
this Thursday so that we can discuss any action 
resulting from today's Board meeting. 
Yours sincerely 
(Signed) 
Monty House MLA 
MINISTER FOR PRIMARY INDUSTRY" 

(Exhibit 12—Appellant's Exhibit Book) 
It was Ms Fewster's evidence that the Chairman advised 

the Board that he had met with the Minister as mooted in 
the correspondence on 19 May. He reported that he was 
upset at the Minister's attitude and he told the Board that 
if scapegoats were needed he would be resigning from the 
position of Chairman. Mr Etherington's own evidence of his 
meeting with the Minister confirmed that the Minister was 
not happy; he had waved his finger about and indicated that 
the matter did not rest there; it was not finished. It was also 
the Chairman's evidence that he considered the letter of 18 
May to be a direction from the Minister. This Board notes 
in passing that S.20A of the Marketing of Potatoes Act 1946 
requires the P.M.A. to comply with written directions from 
the Minister. 

Ms Fewster's evidence was that the Board of the P.M.A. 
met next at Pemberton on 28 May and discussed the 
Minister's letter. They took the view that Mr Dvorak's 
conflict of interest or breach of the Code of Conduct had 
been minor and Mr Denver's breach was fifteen times worse. 
Mr Hussey, a newly appointed Board member had been 
attending his first meeting. The Board had decided that the 
option they selected from the Minister's letter was to seek 
Denver's resignation. There was a total lack of trust in him; 
if he continued in employment they would be forced to carry 
out company searches to ensure that he was not employing 
his wife in some new guise. 

They had instructed the General Manager to seek Mr 
Denver's resignation on the following Monday morning, 31 
May. At the Board meeting of 15 June they had changed the 
minutes so that they truly reflected the clear direction given 
to Mr Dvorak. The Board members to this day had not seen 
a copy of the P.S.C. report to the Minister. 

Ms Fewster did not accept that "divestment of those 
interests causing the conflict" was accomplished by the 
decision to no longer give any work to Mr Denver's wife's 
firm. She also spoke strongly on the question of possible 
reinstatement of Mr Denver as Marketing Manager. The 
position no longer existed in a revised structure and Board 
members would resign in protest if they were forced to 
re-employ a person in whom they had no confidence. Their 
lack of confidence was heightened by having leamt that Mr 
Denver had given sponsorship funds to organisations with 
which he and his family were closely associated. It was also 
submitted that he cancelled the offending contracts only 
when directed to do so. 

Mr Newman led evidence from Mr Dvorak and Mr 
Etherington in relation to the Board meeting of 28 May at 
Pemberton. They both presented a very different picture 
from that presented by Ms Fewster. The General Manager's 
memory of events is summarised in a statement he signed 
before a Justice of the Peace on 29 June. It reads inter 
alia-.— 

"...On the 28 May 1993, during a Board Meeting of 
the WA Potato Marketing Authority held at Karri 
Valley, Pemberton, I was requested by the Board to 

take dismissal action against Mr David Denver, 
Marketing Manager for the Authority. I was told that 
this was in regard to a pecuniary interest matter which 
involved Mr Denver and one which I had acted upon 
and reported to the Board in November 1992. 

I asked the Members why the dismissal action was 
necessary and why, if they wished to inflict a stronger 
discipline, that they did not select the Minister's given 
option in accordance with the Code of Conduct 
provisions and allow the officer an opportunity to 
resign. 

Ms Fewster, one of the Board Members, was very 
strong in her view that nothing less than dismissal 
would suffice. Mr Hussey, a newly appointed Member 
to the Board and who acted as the spokesman on the 
issue, used the distinct expression "sack him". 

I raised the fact that as Mr Denver was a Senior 
Executive, why wasn't he being called before the Board 
to hear the decision. Mr Hussey responded that as Mr 
Denver was under my responsibility, it was appropriate 
that I deliver the decision. He further said that if I felt 
uncomfortable, then the Board would do it. I replied 
that I would carry out the duty, but that the Board could 
expect some rebuff. Mr Hussey said that if Mr Denver 
kicked up any fuss, he would not work in the 
advertising industry again. 

When I asked the Board what reason was to be given 
for the dismissal, Ms Fewster replied that in view of 
the fact that the Marketing Manager was allocated a 
significant promotional budget, there was no longer 
any confidence in the officer. She added that it would 
be impossible; that every time Mr Denver committed 
an expenditure, to have the Financial Controller check 
to see if there was a pecuniary interest involvement or 
not. 

I was further requested to keep the matter confiden- 
tial over the weekend, which to my inteipretation, was 
meant to deny Mr Denver any opportunity to offer his 
resignation if he felt this was necessary." 

(Appellant's Exhibit C) 
Mr Etherington's recall of the meeting at Pemberton on 

28 May was entirely in accord with the evidence of Mr 
Dvorak. There was no suggestion that Mr Denver should be 
asked to resign, there was a clear instruction that a dismissal 
was to occur on the Monday and the matter was to be kept 
confidential over the weekend. The Chairman remembered 
in particular the threat made by the new Board member, Mr 
Hussey that if Denver made any fuss he would see to it that 
he never worked in advertising again. Mr Etherington was 
unhappy with the Board's decision because he felt the 
penalty was too strong and it was against the Minister's 
instruction. 

Ms Hudson gave evidence of the investigation she had 
conducted for the P.S. Commissioner and she explained the 
rationale supporting the recommendations which had been 
made to the Minister. Mr Ferguson, an industrial officer with 
the Department of Productivity and Labour Relations, gave 
evidence of his involvement in negotiations which had taken 
place between the P.M.A. and the C.S.A. after the dismissal 
and prior to these proceedings. 

I turn now to the findings of the Appeal Board in relation 
to the matters raised in these proceedings. It is clear from 
the evidence that employees of the P.M. A. are not given the 
guidance and direction in terms of proper procedures that is 
available as a matter of course to government officers and 
public servants in larger agencies. It is apparent that the first 
occasion on which the Code of Conduct was drawn to the 
attention of employees was on 17 December 1992, when Mr 
Denver's breach of the code had been dealt with by the 
board. The doctrine of waiver must be considered in this 
matter. The case law quoted by Mr Newman is repeated 
herewith;— Cook J in Clark v. Metropolitan Meat Industry 
Board 1967 (1967 AR NSW 16) wrote— 

"As I see the principle emerging from these cases 
it is that where an employer with the full knowledge 
of an act amounting to misconduct justifying summary 
dismissal does not exercise the right which he thereby 



possesses but elects to treat the contract as still 
subsisting, then he is regarded in law as having waived 
the right of summary dismissal for that offence, or 
having 'condoned' that offence, so that he can not, 
therefore, in an action for wrongful dismissal based on 
misconduct rely upon an offence which he has waived 
as justification for his action." 

There is thus some strength in the argument that the Board 
of the P.M.A. waived its right to summarily dismiss Mr 
Denver for a breach of the Code of Conduct when it took 
a decision to reprimand him and to endorse the actions of 
the General Manager on 17 November 1992. If that was not 
seen to be the end of the matter, then the decision of 16 
December to request the Minister to institute a P.S.C. 
inquiry clearly left the Board with no further scope for 
decision making. They effectively handed the matter to the 
Minister. On the balance of probability we accept Mr 
Etherington's view that the consensus of the Board's view 
on that day was to accept the P.S.C. recommendation as Ms 
Fewster herself had suggested. The Board may have 
purported at some time to have changed its collective 
mind;—indeed the single minded pursuit of the issue by Ms 
Fewster supported at length on 28 May by Mr Hussey 
resulted in a decision which might well have been open to 
them on 17 November. It was not a competent decision for 
the Board on 28 May. They ceded their powers to the 
Minister on 16 December and he exercised his statutory 
powers when he wrote to Mr Denver on 18 May. His 
decision was that Mr Denver was reprimanded and given 
three options to resolve the conflict of interest The 
cancellation of contracts with Mrs Denver's firm and no 
further work to be given to her is by all reasonable standards 
of interpretation a 'divestment of those interests causing the 
conflict' as required by the Code of Conduct. The attitude 
expressed by Ms Fewster on that question is in our view 
perverse and obtuse. If Mr Denver had never given any work 
to his wife it would be fanciful indeed to suggest that he was 
in breach of the Code of Conduct by virtue of being married 
to a person who happened to work in an industry used from 
time to time by the P.M.A. 

In fairness to the Board, the Minister's letter to them was 
not clear in its intent, possibly because it was not prepared 
by the P.S.C. As noted earlier it was obviously prepared in 
the Minister's office using information from the letters sent 
to the two employees. Board members chose to interpret that 
letter as offering them a choice of options. 

Even if that was the case, the doctrine of waiver would 
prevent the Board from choosing any path other than 
divestment. They effectively took that decision on 17 
November by endorsing the action of the General Manager. 
It was not open to them on 28 May to resile from their earlier 
decision and override the decision of the Minister which had 
already been conveyed to the employees. 

There are two parties to any contract and in this contract 
of employment it is necessary to look at the situation from 
the employee's viewpoint. A conflict of interest was 
identified and his General Manager dealt with the situation 
by removing the source of the conflict. 

The matter was reported to the Board of the Authority, 
concern was expressed, a reprimand was spoken of and die 
General Manager's action was endorsed. A month later the 
Board requested a P.S.C. investigation of possible Code of 
Conduct breaches by both the General Manager and the 
Marketing Manager. It seems that the first formal knowl- 
edge either employee had of the investigation came when 
the officer of the P.S.C. commenced her inquiry. We can be 
assured from Ms Hudson's evidence, from the P.S.C.'s 
codified Discipline Manual and from our knowledge of the 
public sector generally that the investigation was carried out 
correctly, thoroughly and with due regard to natural justice 
and the rights of the individuals. 

Six months after the matter was first raised with the Board 
of the P.M. A., the Marketing Manager received a letter from 
the Minister conveying his decision:— a formal reprimand 
and a series of options, one of which had been exercised six 
months previously. It is surely not unreasonable for the 
employee to believe that the matter ended with the letter 
from the Minister. It is not surprising that the General 

Manager questioned the Board members' clear instruction 
to him on 28 May. The summary dismissal on 31 May must 
have come as a complete surprise to Mr Denver. 

In all of the circumstances, the procedures adopted by the 
P.M.A. Board represent a prima facie case of unfair 
dismissal. There are some similarities between this matter 
and the appeal of D.M. Robertson v. The Public Service 
Commissioner (PSAB No. 1 of 1990—70 WAIG 3449). In 
both matters the employee has been the victim of a 
procedural unfairness. 

Having found that Mr Denver was unfairly dismissed, the 
Appeal Board must look to the question of remedy. The 
appellant has sought reinstatement without loss of benefits 
and in cases of unfair dismissal that is the obvious and 
usually the preferred course. Recent decisions of the 
Industrial Appeal Court in cases which are colloquially 
referred to as 'the Pepler case', 'the Kounis case' and 'the 
Coles-Myer case' have further emphasised the remedy of 
reinstatement as the only available compensation for an 
employee. That is not to say that an order for reinstatement 
is automatic. Each case must be considered on its own merits 
and decided according to its own particular circumstances 
in a proper exercise of the Commission's discretion. 

As noted earlier the Public Service Appeal Board is not 
constrained by the decisions of the Industrial Appeal Court 
mentioned above. This Board is enjoined to 'adjust all such 
matters...' and can therefore order an equitable remedy in 
all the circumstances. 

After anxious consideration of all the issues and evidence 
placed before us we have reached the conclusion that 
reinstatement is not the appropriate option in this matter. We 
are aware that Mr Hussey has now become Chairman of the 
P.M.A. and Ms Fewster is clearly a driving force on the 
Board. The attitude of those persons towards the appellant 
suggests that his position as an employee would become 
untenable in due course. Be that as it may, he is far from 
being blameless in this whole dispute. There is a strong 
suggestion in the evidence which was not presented to Ms 
Hudson but which came before this Board that Mr Denver 
was motivated by a desire to assist his wife rather than being 
naively unaware of the Code of Conduct. His use of her 
services and the questionable sponsorship donations, viewed 
in a light most favourable to Mr Denver, are examples at best 
of extremely poor judgement. 

In cross examination, Mr Boyle, who appeared for the 
P.M.A. established that Mrs Denver had in fact worked for 
the firm 'Product Management', engaged by Mr Denver to 
do promotional work prior to 'In Touch Enterprises* being 
set up. It is arguable that the appellant was actively engaged 
in concealment of his conflict of interest. On the evidence, 
this information was not available to Ms Hudson in January 
nor was it known to the Board on 28 May. It is an important 
factor in consideration of a possible reinstatement. 

This Board is aware from the evidence that lengthy 
negotiations took place between the C.S.A. and the P.M.A. 
in attempts to settle their dispute over Mr Denver's 
treatment. The Industrial Relations Act in s.32(7) provides 
some general guidance which the Board might usefully 
follow. The Commission when deciding a matter by 
arbitration is bound to "endeavour to ensure that the matter 
is resolved on terms that could reasonably have been agreed 
between the parties in the first instance or by conciliation." 

The Board has not been persuaded that Mr Denver should 
be reinstated in his employment. The structure of the 
Authority has been re-organised and his position as such no 
longer exists. His service with the P.M.A. was approxi- 
mately three years in length. Had the advice of the General 
Manager been heeded, we are confident that an agreed 
termination of the appellant's contract could have been 
negotiated. It is our decision that he should be compensated 
by the payment of an amount equivalent of six month's 
salary and his relationship with the P.M.A. should remain 
severed. 

Appearances: Mr S. Newman on behalf of the Appellant. 
Mr S.R. Boyle (of counsel) on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public Service Appeal Board 

David Denver 
and 

Western Australian Potato Marketing Authority. 
No. PSAB 15 of 1993. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR R. NUSSEY—MEMBER. 
MR C. FLOATE—MEMBER. 

14 September 1993. 
Order. 

HAVING heard Mr S. Newman on behalf of the Appellant 
and Mr S.R. Boyle (of counsel) on behalf of the Respondent, 
the Board, pursuant to the powers conferred under S.80I of 
the Industrial Relations Act 1979, hereby orders:— 

1. The summary dismissal of Mr Denver by the 
Board of the Potato Marketing Authority on 31 
May 1993 was unfair. 

2. Mr Denver is to be paid the sum of $24,161.50. 
(Sgd.) J.A. NEGUS. 

[L.S.] Commissioner, 
Chairman of the Board. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public Service Appeal Board 

Johannes Marek 

Public Service Commission. 
No. PSAB 10 of 1993. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR P. KING—MEMBER. 
MR R. TEYMANT—MEMBER. 

22 September 1993. 
Reasons for Decision. 

THIS is an appeal by Mr J. Marek against the decision of 
the Public Service Commissioner that he be dismissed for 
misconduct. The appellant was charged on 19 January 1993 
with six offences of misconduct under Section 44 of the 
Public Service Act 1978. The particulars read as follows:— 

(i) On Saturday the 5th of December 1992 you 
committed an act of misconduct by improperly 
seizing fish to wit approximately 100 kilograms 
of mackerel from Paul John Rafferty and Jeffrey 
Green by not issuing a Seizure Receipt in respect 
to that seizure. 

(ii) On Saturday the 5th of December 1992 you 
committed an act of misconduct by improperly 
disposing of fish to wit approximately 100 
kilograms of mackerel seized on behalf of the 
Crown from Paul John Rafferty and Jeffrey Green 
by giving those fish to professional fisherman 
Russell Vemon Stone. 

(iii) On Sunday the 6th of December 1992 you 
committed an act of misconduct by improperly 
disposing of fish to wit approximately 100 
kilograms mackerel and tuna seized on behalf of 
the Crown from Ajis Bin Ruba and Shalat Ruba, 
by giving those fish to professional fisherman 
Russell Vemon Stone. 

(iv) On Monday the 7th of December 1992 you 
committed an act of misconduct by threatening 
Paul John Rafferty with prosecution if his wife 
Norlisa Rafferty did not cease complaining to 
other persons about the fish seized from her 
husband on Saturday the 5th of December 1992. 

(v) Between the 5 th of December 1992 and the 13 th 
of January 1993 you committed an act of 
misconduct by soliciting Russell Vemon Stone to 
provide false information to senior departmental 
officers Looby and Cappelluti in respect to: 

(a) the seizure and disposal of fish taken from 
Paul John Rafferty and Jeffrey Green on the 
5 th of December 1992. 

(b) the disposal of fish seized from Ajis Bin 
Ruba and Shalat Ruba on the 6th of Decem- 
ber 1992. 

(vi) Between the 17th of December 1992 and the 13th 
of January 1993 you committed an act of 
misconduct by providing false information to 
senior departmental officers Looby and Cappelluti 
in respect to: 
(a) the seizure and disposal of fish taken from 

Paul John Rafferty and Jeffrey Green on the 
5 th of December 1992. 

(b) the disposal of fish seized from Ajis Bin 
Ruba and Shalat Ruba on the 6th of Decem- 
ber 1992. 

For the purposes of these appeal proceedings it is not 
necessary for the Board to narrate in detail the events which 
led to the laying of the charges. Suffice to say that all of the 
offences save item (iv) above are admitted by the appellant. 
The aim of the appeal is to seek an amelioration of the 
ultimate penalty of dismissal which has been imposed. The 
jurisdiction of the Appeal Board to provide such relief, 
should it be persuaded to do so, has not been questioned. 

All of the matters which contributed to the decision to 
dismiss Mr Marek have been canvassed at length before the 
Board in witness evidence and in submissions. When the 
complete story has been told one is led to the view that Sir 
Walter Scott succinctly summarised the predicament in 
which Mr Marek embroiled himself:— 

"O what a tangled web we weave 
When first we practise to deceive."—Marmion. 

It is clear that he made serious errors of judgement on 
Saturday and Sunday 5 and 6 December in his dealings with 
two groups of fishermen who were guilty of offences under 
the Fisheries Act. If those errors had been freely admitted 
when first drawn to his attention by his superordinates it is 
difficult to imagine that the final consequence could have 
been more serious than a transfer at his own expense. It is 
apparent that he lapsed into a state of panic and spent some 
weeks in attempting to cover up his misconduct. It is also 
apparent that the Fisheries Department investigators were at 
the very least highly suspicious of the truth of Marek's 
responses in December when they were communicating with 
him by telephone. Perhaps the disciplinary procedures 
within the public sector have become so intent on protecting 
the rights of the individual and so highly codefied that we 
risk losing sight of the woods in our search for the trees. Mr 
Looby gave Marek at least four opportunities to tell him the 
truth. Speaking solely for myself, I cannot help but wonder 
if the whole investigation might not have been reduced to 
a week or so in duration if Mr Looby had felt free to indulge 
in some straight talking with a subordinate he had known 
during a period of thirteen years employment. 

There were some suggestions of denial of natural justice 
in the investigatory process. They are rejected. Mr Looby 
and Mr Capelluti appear to have followed the rules to the 
letter. The follow up by Ms Hudson as agent for the Public 
Service Commissioner was commendable in every way. It 
was her evidence that this was the first of forty investiga- 
tions in recent times which had resulted in proceedings 
before the Public Service Appeal Board. It seems fair for this 
Board to note that the procedures outlined by Ms Hudson 
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in evidence appear to achieve a nice balance between the 
competing interests of the parties involved in such an 
inquiry. 

In the view of the Board members, the charge of 
threatening Mr Rafferty with prosecution if his wife did not 
cease her complaints was not sustained by the evidence 
during these proceedings. Mr Rafferty was not a convincing 
witness. The level of uncertainty as to the exact words 
spoken in the telephone conversation suggests that the threat 
of prosecution was as likely as not in the mind of the listener 
rather than in the words of Mr Marek. 

The remainder of the charges are uncontested and have 
been proven during this hearing. The question for the Board 
then is one of mitigation—is the misconduct such that it 
strikes at the heart of the contract of employment or is some 
lesser penalty appropriate? 

It is impossible to ignore the organisational climate of the 
Fisheries Department, which suffers it seems from being 
seriously under resourced. Officers are spread very thinly 
across the State and it is clear that the placement of a lone 
officer in a situation such as the Port Hedland posting is 
undesirable. The Department prefers to have its officers 
work in contact with and supported by colleagues. The 
evidence is that Mr Marek had less than four weeks of 
formal training over a ten year period. Supervision of 
fisheries officers seems somewhat spasmodic with little 
opportunity being available for professional development 
activities to arise from performance appraisals. It is also fair 
to say that at Port Hedland it was not possible for a single 
officer to cany out patrol and surveillance activities 
effectively without reliance on the assistance of professional 
fishermen. 

It seems that fisheries officers generally work under 
considerable stress and to do their job effectively they are 
required to work at inconvenient times and in conditions of 
some discomfort. That is not to say that those matters have 
been ignored in the setting of fair remuneration for those 
officers. The appellant had an unblemished record over a 
period of thirteen years' service. He was not considered to 
be an outstanding officer but he was held in good regard. 

There has been no suggestion that there was any corrupt 
intent on Marek's part nor that he profited in any way from 
his misconduct. The question of criminal charges was 
rejected by the police officers who were consulted. It is clear 
from the documentation that there was some misunderstand- 
ing within the Public Service Commission on this aspect. 
The remarks of Ms Hudson's immediate superordinate in 
supporting her recommendation placed an inaccurate picture 
before the two most senior officers who had the final say in 
the matter. Those remarks were as follows:— 

"...The report by John Looby from Fisheries is quite 
critical of Mr Marek's actions and the penalty 
recommended by the A/Executive Director does not 
appear to match the severity of the theft and deceit 
committed. 

The Commissioner has consistently dismissed offi- 
cers that have been involved in theft, and therefore Ms 
Hudson's recommendations are supported..." (Empha- 
sis added) 

Now it is clear from a reading of Ms Hudson's report and 
from the lack of action by the police officers that theft as 
such was not an issue in the totality of Marek's misconduct. 

Dismissal for misconduct is the most extreme of 
industrial penalties and viewed in its totality it can represent 
a punishment far greater than that meted out by the courts 
for numerous criminal offences. Franklyn J. in the Industrial 
Appeal Court matter of BHP Iron Ore Ltd v. T.W.U. (73 
WAIG 529) wrote:— 

"...The wording of that final paragraph and the 
Commissioner's findings suggest that the question of 
unfairness was not in the end considered and deter- 
mined by him or that, if considered, he failed to 
consider and to take into account all the matters 
relevant to the question of unfairness. His conclusion 
strongly indicates that he held the dismissal to be unfair 
because he found the Company's conclusion as to 

Russell's misbehaviour and its nature to be not 
erroneous or unfair, and not because of a determination 
of whether it was unfair having regard to all of the 
relevant circumstances. As was said by the learned 
authors of "The Law of Employment" Macken, 
McCorry and Sappideen (3rd ed) at 275:— 

"In determining whether the dismissal is unfair 
the tribunal must have regard to all the relevant 
circumstances relating to the particular employee. 
These include not only matters specifically related 
to the employee's work record but also whether 
the applicant will be able to find alternative 
employment and the financial and social conse- 
quences of dismissal. The question whether a 
dismissal is harsh, unjust or unreasonable is 
determined having regard to the circumstances at 
the time of dismissal." 

In Metropolitan Meat Industry Board v. Australian 
Meat Industry Employees Union (NSW Branch) (1973) 
AR 231 Watson J commented: 

"In some cases, the issue of unfairness has been 
resolved because of the way in which the 
employer has exercised his rights to dismiss or 
because of the absence of adequate justification 
for dismissal. But even if there are grounds for 
terminating the contract of employment, it is still 
open to the tribunal to examine the severity or 
otherwise of the step of dismissal. The Commis- 
sion, Commissioners and committees have so 
acted in the past and have intervened to order 
reinstatement where because of mitigating cir- 
cumstances or past good conduct, termination has 
been shown to be too harsh a consequence..." 

Dismissal is said to be indicated when the confidence and 
trust of the employer in the employee has been destroyed 
irretrievably. In this case the Public Service Commissioner 
is the employer in the strictest sense but it is relevant in our 
view that the Fisheries Department was moved to recom- 
mend a lesser penalty. In all the circumstances this Appeal 
Board has also been persuaded that the strongest possible 
sanction short of dismissal is the appropriate outcome for 
Mr Marek. 

Appearances: Ms H. A trill on behalf of the Appellant. 
Ms J. Smith (of counsel) on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public Service Appeal Board 

Johannes Marek 
and 

Public Service Commissioner. 
No. PSAB 10 of 1993. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR P. KING—MEMBER. 
MR B. TEYMANT—MEMBER. 

27 August 1993. 
Order. 

HAVING heard Ms H. A trill on behalf of the Appellant and 
Ms J.H. Smith (of counsel) on behalf of the Respondent, the 
Board, pursuant to the powers conferred under S.80I of the 
Industrial Relations Act 1979, hereby orders:— 

1. Mr Marek is to be reinstated in his employment 
as a Fisheries Officer with effect from 29 January 
1993. 
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2. He is to be demoted to a Level 1.9 salary 
classification from 29 January 1993 and deployed 
on whatever duties the C.E.O. of the Fisheries 
Department deems suitable, with the proviso that 
he is not to work in an enforcement role for a 
period of three years and even then he should not 
be placed in such a role unless the C.E.O. is 
satisfied that he has been properly retrained and 
rehabilitated. 

3. For the purpose of calculation of entitlements his 
service is to be deemed to have been continuous. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Chairman of the Board. 

73 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Section 80(1)—Appeal to the Public Service Appeal Board 

Ashley Maxwell Patterson 
and 

Director General, Department of Community Development. 
No. PSAB 13 of 1993. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR P. KELLY—MEMBER. 
MR J. KAUB—MEMBER. 

10 September 1993. 
Order. 

WHEREAS the applicant sought and was granted leave to 
discontinue this claim, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders— 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner, 
Chairperson of the Board. 
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SCHOOL TEACHERS 

TRIBUNAL— 
Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

Minister for Education. 
No. T 8 of 1993. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY. 

MS N.R. REEVES, Member. 
MR R.J. POLLARD, Member. 

3 September 1993. 
Reasons for Decision. 

THE COMMISSIONER: These reasons are unanimous. By 
this application the State School Teachers' Union of W.A. 
(Inc.) [ the SSTU] seeks an order from the Government 
School Teachers Tribunal ['the Tribunal'] that the employer 
reinstate a Mr John Ullinger in the position of Lecturer in 
Art Ceramics at Geraldton Regional College ['the Geraldton 
College']. The Respondent denies that a contract of 
employment with Mr Ullinger existed. Therefore, it is said, 
there is no jurisdiction for the Tribunal to enquire into and 
deal with the SSTU's claim. 

The circumstances giving rise to this dispute are very 
unusual. The parties agree on most matters of fact and the 
Tribunal has had the advantage as well of witness evidence 
going to events. The witnesses called by the SSTU were 
Ullinger, Ms Cecile Williams (a sculptor who was the initial 
means of communication to Ullinger of the position for 
which it is claimed Ullinger was employed) and Mr Martin 
Kidd (a lecturer in fine art who gave evidence of his 
knowledge in that field and as moderator of courses in the 
Geraldton College). The SSTU also produced a statutory 
declaration by one Edmund Stewart who at the material time 
was a lecturer in Art and Design at the Geraldton College. 
The document was accepted into evidence subject to any 
cross examination required by the Respondent. The wit- 
nesses called by the Respondent were Ms Jennifer Watt 
(Assistant Director at the Geraldton College) and Mr Roy 
McKernan (the Acting Associate Director at Geraldton 
College at the material time). 

The position to which the SSTU claims that Mr Ullinger 
was appointed was advertised on the 7 November 1992 in 
'The West Australian' newspaper. The position was 
nominated as 'Lecturer: Art Studies' located at Geraldton 
TAPE College with the period of employment being the 
1993 academic year and with a salary range of $27,500— 
$31,463. Applications were to be made to the Director of the 
Geraldton College by 4.30pm, Friday, 20 November 1992. 
The qualifications and experience wanted were advertised 
as follows: 

ESSENTIAL 
Post graduate qualifications in Art, majoring in 

Ceramics/Sculpture. 
Must be able to demonstrate highly developed skills 

in the following: 
• Communication skills—oral and written 
• Interpersonal skills 
• Community liaison 
• Supervisory skills 
• Practising artist 

DESIRABLE 
• Other relevant qualifications in Arts—Visual Art 
• Experience/qualifications in teaching in an adult 

environment 
• Knowledge of TAPE system 

[Exhibit A] 

Some time after this advertisement appeared Williams, 
who is a cousin of Ullinger, was contacted by a lecturer at 
Geraldton College enquiring whether she had knowledge of 
any person who might be suitable or interested in the 
position. As a consequence Ullinger was contacted in 
Adelaide and given the lecturer's number. He telephoned 
her, discussed the position generally with her and subse- 
quently applied for it. His letter of application, a copy of 
which was produced [Exhibit B], is dated 27 November 
1992. A curriculum vitae and other details were attached to 
the application. It appears that the application, which was 
addressed to the Director of Geraldton College, was received 
late in November or early in December: that is after the 
advertised closing date. Notwithstanding Ullinger was 
interviewed for the position on 3 December 1992 by way of 
a teleconference link up between Geraldton and Adelaide. 
Those involved in the interviewing of Ullinger on behalf of 
the Geraldton College were its Director (Rolston), Assistant 
Director (Watt), Associate Director (McKernan) and two 
members of the art department (Stewart and Woodward). 
Watt gave evidence that the presence of Steward and 
Woodward was in addition to the "formal selection panel" 
for the purpose only of conveying information on the art 
department and other local detail to the prospective 
employee and not for any evaluation of the candidate. This 
is at odds with Stewart's evidence. He said it was the policy 
of the department to have art staff on selection panels. 
Ullinger's evidence is that he considered he was being 
interviewed by a selection panel of five persons. There is no 
reason to doubt this. No one put it any other way to him. 

Watt told the Tribunal that Ullinger did well in the 
interview. Stewart's statement is to the same effect. During 
that interview Ullinger was asked to provide more data on 
his work. He did. 

On the 10 December 1992, seven days after the interview, 
Ullinger was telephoned by McKernan seeking affirmation 
of his willingness to take up the position should it be offered. 
Ullinger told him he would accept the job if offered and 
there was discussion about prospects for housing/accommo- 
dation being arranged through the Department of Employ- 
ment, Vocational Education and Training (DEVET). The 
evidence is that all subsequent behaviour of Ullinger and 
personnel of DEVET was predicated on a mutual assump- 
tion that Ullinger was to fill the vacant position. 

Ullinger, who had lived in South Australia for ten years, 
informed friends that he would be relocating; advised the 
University of South Australia where he lectured part time 
that he would not be available the following year; made 
plans to end his lease on accommodation; pursued relevant 
questions of timetable, course work and other details with 
the Geraldton College; kept the College informed of his 
address including when he travelled to Albany in Western 
Australia; raised and had answered questions of availability 
of accommodation for him in Geraldton; received informa- 
tion on the provisions of accommodation and of travel costs; 
and acted on that information. He says he had sought a 
formal letter of appointment but simply as a support for a 
bank loan taken out to finance his shift from Adelaide to 
Geraldton. The letter was provided to him by the Director. 
Ullinger says he received it on 14 January in Albany. 

Four days later McKernan telephoned Ullinger to tell him 
that the offer of employment was withdrawn because he did 
not meet the selection criteria. This was reiterated in a letter 
dated 19 January 1993 forwarded to Ullinger by the Director 
of Geraldton TAPE College. The letter is in the following 
terms: 

I must inform you officially that the offer of 
employment as forwarded to you earlier this month 
must be withdrawn. This is due to the fact that you do 
not meet the essential selection criteria as stated in the 
published advertisement (copy attached). Unfortu- 
nately the selection panel have erred in assessing your 
qualifications and their subsequent recommendation to 
appoint you to the position of Lecturer Art Studies 
(Ceramics) must now be regarded as nil and void. 

As you would appreciate, I must adhere to staff 
selection policy as laid down by DEVET and in the 
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spirit of equal opportunity must full consider all 
applicants who meet the established criteria for the 
advertised position. 

I sincerely apologise for the error and regret any 
inconvenience that has been caused to you. 

Ullinger says that he did not receive this letter until 25 
January 1993 and in the meantime, on 23 January 1993, he 
faxed a letter of confirmation of acceptance of the 
appointment to the Geraldton TAPE College. He says that 
he did this on legal advice because he had no intention of 
ceding interest in the position and that has remained his 
position at all times. 

The Respondent's explanation for all this is to be found 
in Watt's evidence. It is summarised as follows. 

After the interview with Ullinger the Director of 
Geraldton College contacted a senior person in DEVET's 
human resources section. As a consequence the Director 
understood that the decision to appoint was one for the 
Geraldton College with only a report of the outcome to be 
made to the human resources section. By the time Watt took 
annual leave on 29 December no selection report had been 
done when she returned to work on 8 January she noted that 
a formal letter had gone to Ullinger but no selection report 
had been done. On 16 January she commenced the 
preparation of this report in consultation with the Director. 
It was only then, she said, that they realised that Ullinger 
did not have a post graduate academic qualification and that 
his application had been received after the advertised closing 
date. She then consulted a human resources section manager 
whereupon the process was "clarified" and she was advised 
to withdraw the letter to Ullinger. 

On 18 January McKeman rang Ullinger and informed him 
that the job offer was withdrawn. As noted this was followed 
up in a letter dated 19 January 1993 from the Director of the 
Geraldton College to Ullinger in Albany informing him 
' 'officially that the offer of employment as forwarded to you 
earlier this month must be withdrawn" because he did not 
meet the selection criteria as advertised. And, as noted, 
Ullinger says he received this letter on the 25 January 1993 
but in the meantime he had formally confirmed acceptance 
of the position which was to commence in early February. 

In the meantime it appears another person, a Ms Larbey, 
was offered and accepted the job. Watt said that Larbey's 
application was received on 17 November. Stewart's 
evidence is that when the short listing was done by the art 
staff there was no application from Larbey in the file. Watt 
says this is because when Larbey's application was received 
by facsimile message it was not put in the file of applications 
because the art staff had (improperly she infers) removed it. 
In any event no member of the art staff, according to 
Stewart, was aware of Larbey's application before going on 
vacation and he only learned of it in late January. 

Watt says she received a document identified as the 
selection process for DEVET staff on 24 February. She then 
did the selection report on the position which had already 
been filled it would appear sometime in January. 

Thus the SSTU submits that there was an offer of 
employment to Ullinger and an acceptance of that employ- 
ment by him with duties to commence on 2 February. The 
Respondent acknowledges that there was an offer of 
employment but says it wasn't an authorised one and in any 
event the offer was withdrawn. And further, it says, Ullinger 
did not attend for work, and without due service, no 
obligation arises. 

This is not only an unusual case in the circumstances 
giving rise to it but also in terms of its filing and progression. 
For one the SSTU has brought it pursuant to section 
78(l)(a)(i) of the Industrial Relations Act 1979. This is 
relevantly as follows— 

78. (1)... the Tribunal has exclusive jurisdiction— 
(a) to enquire into and deal with— 

(i) any industrial matter relating to a 
teacher, a group of teachers or teachers 
generally;... 

The SSTU says that by virtue of the offer and acceptance 
there was an employment relationship established pursuant 
to the Education Act 1928 and thereby Ullinger was a 
teacher for the purposes of this matter. The Respondent says 
there wasn't. And that is the sum of the respective positions 
really. 

But there are two pre-requisites for the purposes of 
accessing the jurisdiction per section 78(l)(a)(i). There must 
be an employment relationship in existence. And there must 
be an 'industrial matter' relating to that employment 
relationship. And so far as public sector teachers are 
concerned, the definition of 'industrial matter' for the 
purposes of the Industrial Relations Act 1979 is exclusively 
and narrowly defined. The legislation enables the parties to 
agree on reference to the Commission that an issue should 
be treated as an 'industrial matter' and, subject to a 
conclusion by the Tribunal that an enquiry and determina- 
tion of that issue was desirable pursuant to the objects of the 
Act, that can occur. 

Questions of jurisdiction beyond the argument as to 
whether a contract of employment ever existed were not 
raised in objection to the claim but it appears from 
statements on behalf of the Respondent that there was 
consent to the Tribunal dealing with the matter in toto. 

Another question raised was not dealt with in any detail. 
It goes to the grounds on which the claim is raised and 
remedy sought. The SSTU put it that if there was a contract 
of employment between Ullinger and the Respondent (and 
its case is that was), then the only avenue for the Respondent 
to terminate it unilaterally was by resort to the course for 
dismissal provided for in section 7C of the Education Act 
1928 and that there is no right for the Respondent to dismiss 
a teacher other than by this course. Thus, it would follow 
from this argument, the Respondent is in breach of the 
contract of employment in that Ullinger has been unlawfully 
dismissed. But the corollary of the argument of unlawful- 
ness is that the remedy being sought goes to enforcement. 
But then the SSTU also raises a submission that Ullinger has 
been dismissed unfairly; the corollary being that relief is 
sought for that cause. 

Of course it may be that a dismissal is both unlawful and 
unfair but it is not automatic that a finding that a right to 
dismiss has been exercised unlawfully means that the 
dismissal is unfair. The tests are different. The first is a 
matter of fact and law going to the terms of the contract of 
employment. The tests involved a judicial not arbitral role. 
The latter is a matter of applying the long established 
industrial standard summed up as 'a fair go all round' after 
weighing up all the circumstances in the particular. A fact 
of unlawful dismissal could be one of the circumstances 
involved but may not be a conclusive one. 

As noted it seems the SSTU's argument goes to claim of 
unfair dismissal. However there is a counter balance which 
must apply if there is substance to the submission that the 
issue is unfairness. It is the inherent acknowledgement in 
that submission that there is a right to dismiss; albeit it is 
a right to be exercised fairly. This was not canvassed but it 
is clearly an implicit concession. 

The first question is whether there was a contract of 
employment entered into. The tests to be applied are ones 
of fact and law. Primarily there must be in fact an offer and 
acceptance. The evidence here is that that occurred. There 
is no evidence at all as to any conduct by Ullinger which 
would have the effect of rendering the obligations on the 
Respondent in respect of the contract of employment a 
nullity. The then failure of the Respondent to honour that 
contract was a breach. In saying that we make clear that we 
do not think it can be said in this instance that the offer of 
employment was somehow rendered a nullity. It was an 
offer made by a senior person who it seems had that 
authority. I do not accept that hindsight as to process of 
irregularity disposed of that authority. The fact is Ullinger's 
application was made to the advertised point. It was 
accepted, he was interviewed and offered employment 
which he accepted. If Ullinger had acted so as to obscure 
or obfuscate or mislead, either in applying for the position 
or his subsequent conduct then this would have a bearing. 
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He did nothing of the sort. So far as his application was later 
then the advertised closing time that was condoned by the 
Respondent in accepting it. So far as his application did not 
meet the advertised criteria that too was condoned by the 
Respondent in accepting it. 

Nor do we accept the argument that by Ullinger not 
attending in Geraldton for work he accepted the Respon- 
dent's action. He conducted himself as to be available to 
carry out the contract of employment. And it appears that 
his interest has never lapsed and that the Respondent was 
aware of this. 

The actions of the Respondent in unilaterally repudiating 
the contract of employment in the circumstances identified 
here were unfair. 

We consider an order for re employment should issue 
with a corollary order for loss of contractual benefits. 
Notwithstanding the ongoing interest of Ullinger in pursuing 
remedy through the SSTU, there is the fact of the length of 
time involved in it coming before the Tribunal. On balance 
we think a sum equal to four months' salary would be 
reasonable. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union of W.A. (Inc.) 
and 

Minister for Education. 
No. T 8 of 1993. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY. 

MS N.R. REEVES. Member. 
MR R.J. POLLARD, Member. 

8 September 1993. 
Order. 

HAVING heard Mr P. Malone on behalf of the State School 
Teachers Union of W.A. (Inc.) and Mr T. Barlow on behalf 
of the Respondent, now therefore the Government School 
Tteachers Tribunal pursuant to the powers conference by the 
Industrial Relations Act 1979, do hereby order— 

1. That within 28 days from 3rd day of September 
1993 the Respondent re-employ Mr John Ullinger 
in the position for which he was engaged or offer 
him another position with comparable terms and 
conditions. 

2. That within 28 days of the 3rd day of September 
1992 the Respondent pay to Mr John Ullinger a 
sum equivalent to four months' salary at the rate 
applying to the position for which he was engaged. 

3. That in the event of the Respondent offering Mr 
John Ullinger alternative employment in accor- 
dance with 1. hereof, the duties to be performed 
shall be the subject of discussion between the 
Respondent and Mr Ullinger. 

4. That any re-employment of Mr John Ullinger 
pursuant to 1. hereof shall be for the remainder of 
the academic year unless otherwise agreed. 

(Sgd.) S.A. KENNEDY 
[L.S.] Commissioner. 

NOTICES— 
Union matters— 

Application No. 1305 of 1993. 
NOTICE is given of an application by the Federated Clerks' 
Union of Australia Industrial Union of Workers, W.A. 
Branch to alter its Name, Definitions and Constitution rules. 

The existing rules relating to Name, Definitions and 
Constituion are set out below together with the proposed 
new rules relating to Name, Definitions and Constitution. 

CURRENT RULES 
1. Name. 

The name of the Union shall be the Federated Clerks' 
Union of Australia Industrial Union of Workers, W.A. 
Branch. 

3. Constitution. 
The Union shall consist of persons, male or female, 

engaged in any clerical capacity, including telephonists, or 
in the occupation of shorthand writing or typing or on 
calculating, billing or other machines designed to perform, 
or assist in performing any clerical work whatsoever within 
the State of Western Australia, but excepting that portion of 
the State within the 20th and 26th parallels of latitude and 
the 125th and the 129th meridians of longitude. 

Provided that no person shall be a member who is not a 
worker within the meaning of the "Industrial Arbitration 
Act 1912-1941". 

5. Definitions. 
In these Rules, unless the context otherwise requires: 

(a) Words importing the male gender shall also 
import the female gender. 

(b) The singular number shall also include the plural 
number and the plural number the singular 
number. 

(c) "The Federation" shall mean the Federated 
Clerks' Union of Australia. 

(d) "Branch" and "Union", whether used as an 
adjective or a noun shall mean the Federated 
Clerks' Union of Australia, Industrial Union of 
Workers W.A. Branch. 

(e) Council or State Council shall mean the State 
Council of the Branch. 

(f) Executive or State Executive shall mean the State 
Executive of the Branch. 

(g) Contribution term" shall mean a period of four 
calendar months' for which one third of a calendar 
year's contribution is payable. The first contribu- 
tion term shall commence on the first day of 
January and end on the thirtieth day of April; the 
second contribution term shall commence on the 
first day of May and end on the thirtyfirst day of 
August; and the third contribution term shall 
commence on the first day of September and end 
on the thirtyfirst day of December. 

PROPOSED RULES 
1. Name. 

The name of the organisation shall be the "Australian 
Municipal, Administrative, Clerical and Services Union of 
Employees, W.A. Clerical and Administrative Branch. 

3. Definitions. 
In these Rules, unless the context otherwise requires: 

(a) Words importing the male gender shall include the 
female gender and vice versa. 

(b) The singular number shall also include the plural 
number and the plural number the singular 
number. 
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(c) "The Union" shall mean the "Australian Munic- 
ipal, Administrative, Clerical and Services Union 
of Employees, W.A. Clerical and Administrative 
Branch. 

(d) The ''Federal Organisation" shall mean the 
Australian Municipal, Administrative, Clerical 
and Services Union. 

(e) "Branch" and "Union", whether used as an 
adjective or a noun shall mean the "Australian 
Municipal, Administrative, Clerical and Services 
Union of Employees, W.A. Clerical and Adminis- 
trative Branch. 

(f) Council or State Council shall mean the Branch 
Council of the Branch. 

(g) Executive or Branch Executive shall mean the 
Branch Executive of the Branch. 

(h) "Amalgamation Day" shall mean the date fixed 
by the Australian Industrial Relations Commis- 
sion for the amalgamation between the Federated 
Clerks Union of Australia, the Australian Munici- 
pal, Transport, Energy, Water, Ports, Community 
and Information Services Union, and the Feder- 
ated Municipal and Shire Council Employees' 
Union, to take effect. 

(i) "Contribution term" shall mean a period of four 
calendar months' for which one third of a calendar 
year's contribution is payable. The first contribu- 
tion term shall commence on the first day of 
January and end on the thirtieth day of April; the 
second contribution term shall commence on the 
first day of May and end on the thirtyfirst day of 
August; and the third contribution term shall 
commence on the first day of September and end 
on the thirtyfirst day of December. 

5. Constitution. 
The Union shall consist of persons, male or female, 

engaged in any clerical capacity, including telephonists, or 
in the occupation of shorthand writing or typing or on 
calculating, billing or other machines designed to perform, 
or assist in performing any clerical work whatsoever within 
the State of Western Australia, but excepting that portion of 
the State within the 20th and 26th parallels of latitude and 
the 125th and the 129th meridians of longitude. 

Provided that no person shall be a member who is not a 
employee within the meaning of the Industrial Relations Act 
1979. 

This matter has been set down for hearing before the Full 
Bench on the 1st December 1993. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing a notice of objection in 
accordance with the Industrie Relations Commission 
Regulations 1985. 

T. J. POPE, 
Deputy Registrar. 

6 October 1993. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bains Harding Industries 

and 
B. Tolmie, Department of Occupational Health, Safety and 

Welfare of Western Australia. 
No. OHSW 2 of 1993. 

COMMISSIONER A.R. BEECH. 
28 September 1993. 

Order. 
WHEREAS the above application was lodged in the 
Commission; 

And whereas the applicant subsequently lodged a Notice 
of Withdrawal; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order:— 

That the application be withdrawn by leave. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Bains Harding Industries 
and 

B. Tolmie, Department of Occupational Health, Safety and 
Welfare of Western Australia. 

No. OHSW 3 of 1993. 
COMMISSIONER A.R. BEECH. 

28 September 1993. 
Order. 

WHEREAS the above application was lodged in the 
Commission; 

And whereas the applicant subsequently lodged a Notice 
of Withdrawal; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order:— 

That the application be withdrawn by leave. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 




