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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Part II—Division 3 
Section 50 

Trades and Labor Council of Western Australia 
and 

Hon. Minister for Labour, Productivity and Employment 
and Others. 

No. 820 of 1993. 
Western Australian Government Employees Redeployment, 

Retraining and Redundancy General Order No. 1329 of 
1988. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER G.L. FIELDING 
COMMISSIONER J.A. NEGUS. 

26 October 1993. 
General Order, 

HAVING heard Mr G. Bucknall on behalf of the Trades and 
Labor Council of Western Australia and Mr J. Lange on 
behalf of the Hon. Minister for Labour Relations, and by 
consent, the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Western Australian Government Employ- 
ees Redeployment, Retraining and Redundancy Gen- 
eral Order No. 1329 of 1988 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the date hereof. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN. 

[L.S.] Chief Commissioner. 

Schedule. 
Schedule B—List of Awards to Which This Order 

Applies: Insert the following award in the appropriate 
alphabetical order to this Schedule: 

Printing (Government) Award, 1990; A8 of 1990. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Heard: 2 September 1993. 
Delivered: 16 September 1993. 

CORAM: KENNEDY J. (PRESIDENT). 
ROWLAND & FRANKLYN J.J. 

Appeal No. 15 of 1993 
BETWEEN: 

GAIL FORCE MANPOWER SERVICES PTY LTD and 
GAIL SHEEDY AND ASSOCIATES PTY LTD 

Appellants 
and 

RHONDA POZZI 
Respondent. 

Catchwords 
Industrial relations—Industrial Relations Commission— 

application for contractual benefits by former employee -no 
jurisdiction to grant principal relief—moneys paid into bank 
account to abide result of appeal—whether interlocutory 
order for payment out on resolution of appeal effective. 
Mr AW Fairweather (instructed by Bennett & Co) appeared 

for the appellants. 
Mr S R Edwards (instructed by Minter Ellison Northmore 

Hale) appeared for the respondent. 

Case referred to in judgment: 
Coles Myer Ltd v Coppin & Ors (1993) 73 WAIG 1754. 

Case also cited: 
Robe River Associates v Amalgamated Metal Workers and 

Shipwrights Union of Western Australia (1990) 70 
WAIG 2083. 
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Judgment of the Court 
Prior to her resignation taking effect on 21 February 1992, 

the respondent had been employed by the appellants. By 
notice of application dated 30 April 1992, relying upon s 
29(b)(ii) of the Industrial Relations Act 1979, she instituted 
proceedings in the Industrial Relations Commission seeking 
contractual benefits, including the value of a 1990 Honda 
Prelude motor vehicle. No claim was made by the 
respondent for her reinstatement or re-employment. 

The Commissioner before whom the application came on 
for hearing held that the respondent was entitled to the motor 
vehicle as a contractual benefit within the terms of s 29(b)(ii) 
of the Act and, on 16 November 1992, he ordered that the 
appellants pay the respondent the sum of $29,888.49, 
representing the value of the motor vehicle. He further 
oidered that this sum be paid within 28 days. 

The appellants appealed to the Full Bench of the 
Industrial Relations Commission against the Commis- 
sioner's decision and applied to the President for a stay of 
the Commissioner's order. On 5 February 1993, the 
President ordered, by consent, that the operation of the order 
of the Commission be stayed pending the determination of 
the appeal or until further order, subject, inter alia, to a 
condition that the "applicant" provide in favour of the 
respondent a bank guarantee in the sum of $29,888.49. On 
23 February 1993, once again by consent, the President 
varied his order of 5 February 1993 to substitute for the 
provision of a bank guarantee an order that the applicant pay 
the sum of $29,888.49 into a bank account jointly 
administered by the respondent or her nominee and the 
"applicant or the applicant's nominee". A bank account 
was opened accordingly. 

Paragraph 11 of the President's order provided that, in the 
event of the appeal being upheld, the moneys in the account, 
including any interest earned by or upon the same, should 
be paid forthwith to the applicant without any deduction. 

On 2 June 1993, the Full Bench dismissed the appellants' 
appeal. One week later, this Court delivered its decision in 
Coles Myer Ltd v. Coppin & Ors (1993) 73 WAIG 1754. 

By notice dated 15 June 1993, the appellants, in the light 
of the decision in Coles Myer Ltd, appealed to this Court 
and raised for the first time the question of absence of 
jurisdiction in the Commission, on the basis that the matter 
before it was not an industrial matter within the meaning of 
the Act, the applicant having resigned from her position with 
the appellants effective on 21 February 1992 prior to the 
making of her application to the Commission and not having 
applied for re-employment or reinstatement. 

When this appeal came on for hearing, the respondent 
conceded the appeal, but her counsel then went on to argue 
that this Court had no jurisdiction to make any order in 
relation to the sum held in the joint bank account pursuant 
to the President's order. This was said to be on the basis that 
there was no appeal against the stay order of the President, 
which was not a decision the subject of appeal under s 90(3) 
of the Act. 

It is unnecessary at this stage to consider the power of the 
Court to make incidental orders in a case where the 
Commission had no jurisdiction to grant the relief sought by 
an applicant. In the present case, it is clear that the 
President's order, made by consent, is sufficiently broad to 
operate so as to require the payment of the balance in the 
bank account to the "applicant". 

Consequent upon its allowing the appeal, the formal 
orders of this Court are that the decision of the Full Bench 
be set aside and that, in lieu thereof, it be ordered that the 
appeal to the Full Bench be allowed and the decision of the 
Commissioner set aside. It follows that paragraph 11 of the 
President's order will operate in its terms. Nothing placed 
before us persuades us that the fact that an interlocutory 
order such as the present, made in the course of an appeal 
against an order of the Commission made without jurisdic- 
tion is also void. The return of the moneys in the bank 
account to the appellants must be a necessary consequence 
of the Commission's lack of jurisdiction in relation to the 
claim for principal relief. 
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In case any further difficulties may arise, liberty will be 
reserved to the appellants to apply to this Court in relation 
to the moneys held in the joint account on three days' notice 
to the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 15 of 1993. 

In the matter of an appeal numbered 15 of 1993 against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission in Matter Numbered 1554 
of 1992 dated 2 June 1993. 

GAIL FORCE MANPOWER SERVICES PTY LTD and 
GAIL SHEEDY AND ASSOCIATES PTY LTD 

Appellant 
and 

RHONDA POZZI 
Respondent. 
BEFORE: 

MR JUSTICE KENNEDY (PRESIDENT) 
MR JUSTICE ROWLAND 

MR JUSTICE FRANKLYN. 
16 September 1993. 

Order. 
HAVING heard Mr A. W. Fairweather (of Counsel) for the 
Appealant and Mr S. R. Edwards (of Counsel) for the 
Respondent, the Court doth hereby order that the decision 
of the Full Bench be set aside, the decision of the 
Commissioner at first instance be set aside and liberty be 
given to the appellants to apply in relation to the moneys 
held in the joint account on 3 days notice to the respondent. 

(Sgd.) J.G. CARRIGG, 
Clerk of the Court. 

INDUSTRIAL APPEAL COURT— 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Delivered: 14 October 1993. 
CORAM: ROWLAND J (ACTING PRESIDENT). 

NICHOLSON & ANDERSON JJ. 
Appeal No 2 of 1993. 

Between: 
Lynsey Barringfon Carter, Natalie Onofaro, Norman Webb, 
Donna Beverley Lacey, Jeffrey Edward Shore, Antonietta 
Faccioni, Janet Little and the Federated Liquor and Allied 
Industries Employees' Union of Australia Western Australia 

Branch, Union of Workers ("The Union"). 
Appellants 

(Respondents) 
and 

Marjorie Ann Drake, Ellis Mervyn Green, Jed James Carter 
and Shanthi DeSilva. 

Respondents 
(Applicants). 

Catchwords 
Industrial law—appeal—errors of law—findings of fact 
unsupported by evidence—finding that business of Commit- 
tee of Management void as a consequence of its failure to 
appoint chairman—finding that acts done by industrial 
officers void—finding that appointment of Acting Secretary 



void—finding that approval by Committee of Management 
of variations to an award invalid by reason of the 
negotiations having been conducted not through "proper 
officers of the union"—failure to sustain conclusions of 
invalidity—Industrial Relations Act 1979, s 3(1), s 7, s 26, 
s 66 and s 90(1). 
Mr P M Nisbet QC and Mr J G M Fiocco (instructed by 
Fiocco & Rattigan) appeared for the appellants. 
Mr G Droppert (instructed by Dwyer Durack) appeared for 
the respondents. 

Cases referred to in judgments: 
Allen v. Townsend (1977) 16 ALR 301 
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Burland & Earle [1902] AC 83 
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Carter v. Drake (1992) 72 WAIG 2742 
Carter & Ors v. Drake (1992) 72 WAIG 2501 
Cotter v. National Union of Seamen [1929] 2 Ch 58 
Darrock v. Tanner (1987) 74 ALR 559 
Doman and Ors v. Harken & Anor (1992) 72 WAIG 1008 
Edwards v. Halliwell [1950] 2 All ER 1064 
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Haines v. Leves (1987) 8 NSWLR 442 
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Hope v. Bathurst City Council (1980) 144 CLR 1 
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Commissioner of Taxation (1956) 94 CLR 509 
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Limited (1941) 65 CLR 150 

Cases also cited: 
Amalgamated Society of Engineers v. Jones (1913) 29 TLR 
484 
Edwards v. Bairstow [1956] AC 14 
Macdougall v. Gardiner [1975] 1 Ch D 13 
Steele v. South Wales Miners' Federation [1907] 1 KB 361 

ROWLANDJ 
The relationship between the parties to this appeal has 

been at a low ebb since about 1989. The Committee of 
Management is split in relation to the particular Union from 
which they should foster support. This relationship is also 
bedevilled by bad feelings between some members. The 
different factions have been before the President of the 
Industrial Relations Commission on many occasions, and to 
this Court on various appeals over the last three to four 
years, and still the affairs of the Union remain in a parlous 
state. I have read the reasons for judgment to be delivered 
by Nicholson J, and I am in general agreement with those 
reasons. I would, however, not wish to comment in 
particular on the extent of the power of the President to make 
orders on applications that come before him under s 66 of 
the Industrial Relations Act. 

One of the earlier appeals to this Court by these parties 
(Carter & Ors v. Drake (1992) 72 WAIG 2501) concerned 
orders made by the President declaring void a series of 
resolutions which he found were part of a package aimed 
more at supporting one of the other Unions, rather than the 
appellant Union. During that appeal, this Court queried the 
extent of the President's powers under s 66. We were told, 
at 2501, that the sort of power then exercised was often used, 
and neither party queried the extent of the President's power. 

In his reasons for judgment in this case, the President 
said: 
"It was not in issue before me that there was 
jurisdiction pursuant to s 66(1) of the Act, pursuant to 
which these applications were brought, for me to hear 
and determine these matters and there plainly was such 
jurisdiction." 

I take that to be a reference to his power to make the orders 
that were the subject of the matter before him. Subsequently, 
in his reasons the President referred to many authorities 

which he said conferred extremely wide powers on the 
President when exercising jurisdiction under s 66. One such 
authority relied upon was his decision in Doman and Ors v. 
Harken & Anor (1992) 72 WAIG 1008. He did not, however, 
refer to dicta of this Court when that case went on appeal, 
which cast doubt on the width of his powers. That dicta, 
mentioned by Nicholson J in his reasons, is reported in 
Harken v. Doman & Ors (1992) 72 WAIG 1727, a judgment 
delivered some six months before the President gave his 
decision in this matter. 

This case is not one to resolve that question definitively. 
Since the dispute arose in 1989, both parties have obtained 
the benefits or received the disadvantages of the results of 
the exercise of power under s 66 by the President. The 
question of the limits on that power were not canvassed at 
the hearing before him and were not squarely raised in the 
grounds of appeal which were first filed, nor as subsequently 
amended before this Court. It is true that ground 2 queried 
the matter of jurisdiction, but it seems to me that that was 
in the context of complaints that the President erred in law 
in making errors or, alternatively, making findings unsup- 
ported by, or in the complete absence of, any evidence. 

Nicholson J has found, in relation to the amended ground 
2.4.1, that there is no basis in law to justify invalidating 
resolutions otherwise properly passed by a quomm of a 
meeting which did not elect a chairman, or because one 
member of the committee purported to act improperly as 
President of the Union. I agree, and counsel for the 
respondents did not argue seriously to the contrary. Rather, 
he argued that, notwithstanding the fact that each resolution 
may not be capable of being struck down as a matter of law, 
the President was able to look at the whole of the conduct 
of the majority and the way in which they conducted the 
affairs of the Union and decide that the resolutions, as a 
whole, could not stand. It appears to me, from reading the 
papers, that this was not the approach adopted at the hearing 
before the President by the appellants. As intimated in 
Harken v. Doman & Ors, there is a limit to the exercise of 
power by the President under s 66; but, as I have indicated, 
this is not the case to investigate the extent of that limit. I 
would reserve for the future any consideration of the extent 
of those powers. Allegations by the respondents before the 
President that the majority were not acting bona fide in the 
interests of the Union were rejected by the President. Once, 
therefore, it is accepted that the resolutions are not 
invalidated because of a lack of a properly elected chairman, 
the President's decision in that matter cannot stand. I agree, 
therefore, that ground 2.4.1 is sustained. I also accept all that 
Nicholson J has said in relation to the balance of the 
amended grounds of appeal in 2.4.2,2.4.3 and 2.4.4, and his 
conclusion on the additional findings. 

It seems to me that, based on the way the appeal was 
argued, and the upholding of each of the grounds in ground 
2.4 of the amended grounds, the appeal should be allowed. 

We will deliver these reasons and the parties should have 
liberty to file a minute of agreed orders within seven days, 
failing which, liberty is given to apply within 14 days from 
the delivery of these reasons to resolve the form of orders 
required. 

NICHOLSON J 
This is an appeal against the decision of the President of 

the Commission which led to the making by him of an order 
on 28 January 1993. The history of the litigation between 
the parties has been set out in the reasons for judgment of 
Nicholson J in Carter v Drake (1992) 72 WAIG 2742 at 
2744-5 and it is not necessary to repeat it here. The broad 
effect of the substantial portion of the orders under appeal 
is to set aside steps taken by the appellants as the majority 
on the Committee of Management of The Federated Liquor 
and Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers ("LTU"). 

As initially filed, the notice of appeal was stated to be 
against certain findings made by the President as well as the 
substantial portion of his orders. The grounds upon which 
the appeal is brought are that "the President acted without 
or in excess of his jurisdiction and further erred in law" in 
various respects. At the commencement of the hearing leave 
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was given to amend the notice of appeal to specify four 
particular respects in which the findings and decision of the 
President were said to be wrong in law. It is the formulation 
contained in the amendment which was addressed on behalf 
of the appellants at the hearing and it is appropriate that the 
reasons be formulated in response to the matters listed in 
that amendment. 

The jurisdiction of this Court to entertain appeals is 
confined to the ground that the decision (which includes an 
order or finding) "is erroneous in law or is in excess of 
jurisdiction" but upon no other ground—Industrial Rela- 
tions Act 1979 ("the Act"), ss3(l) and 90(1). It is said that 
the appeal against findings satisfies this requirement 
because the appeal is made on the basis that the findings are 
erroneous in law in that they are unsupported by evidence. 

Effect of Mr Carter chairing meetings 
The orders of the President include an order that all 

meetings of the Committee of Management conducted after 
20 June 1991 are declared invalid and the proceedings 
therein null and void. The meetings concerned were held on 
2 July 1991, 6 August 1991, 3 September 1991, 1 October 
1991 and 5 November 1991. At the meeting of 2 July 1991 
it was resolved that Mr Carter (the first appellant) "act as 
chairman for tonight's meeting". Later in the same meeting 
it was resolved "that given the vacancy in the Office of 
President, Mr L Carter be appointed as Acting President of 
the Union pursuant to Rule 8". The minutes for the meetings 
held thereafter show Mr Carter in the chair as Acting 
President. 

On 10 October 1991 the President found in another matter 
that the appointment of Mr Carter as President of the LTU 
was invalid because an election was required. However, a 
notice of appeal was lodged against that decision, thereby 
staying its effect, and the matter was not decided until May 
1992, that is until well after the last meeting of relevance 
of the Committee of Management being the meeting held 
on 5 November 1991. 

In his reasons in the decision under appeal it was found 
by the President that Mr Carter became Acting President of 
the Union on 20 June 1991 and that he was not appointed 
to chair the meetings of the Committee of Management. It 
is conceded on behalf of the respondents that each of these 
findings is in error, the second of those findings not being 
true in relation to the meeting of the 2 July 1991. 

It is relevant to mention that the Rules of the LTU 
provided in r6 as at the date of each of the meetings that "the 
general control and conduct of the business of the Union 
shall be vested in the Committee of Management consisting 
of the President, Vice-President, Secretary-Treasurer, 
Guardian, two Trustees and eight members of the Commit- 
tee". The members of the Committee who attended the 
meetings held after 20 June 1991 were all members of the 
majority faction described in the history of this litigation 
previously referred to. 

The essential point raised in this aspect of appeal is 
whether the President was correct in finding that, because 
the meetings from 2 July 1991 were chaired by Mr Carter 
and he was invalidly appointed as Acting President, all the 
business transacted thereat was void. 

Two passages serve to illustrate the conclusions reached 
by the President on this aspect. The first reads:— 

"Purporting to act conjointly in an office with persons 
disqualified under the rules of an organisation from 
acting in that office has been held to be a refusal to 
perform and observe rules (see Newberry v. Gale and 
Others (1930) 20 CAR 51). It is the case, too, that where 
an officer of an organisation fills an office to which he 
has no valid title, because of a defect in his 
appointment, then his acts in that office are and were 
invalid (see Sercombe v. Hall 81 CAR 160 (Cth 
Industrial Court) per Kirby, Dunphy and Morgan JJ, 
and see 'Trade Union Law in Australia' (2nd Edition) 
at para 17.05 per Smith and Rawson for a discussion 
of that case). Invalidly holding office is a serious 
matter." 

It is accepted on behalf of the respondents that the President 
was in error of law in the conclusions which he drew from 
the authorities cited in this passage and that he went further 
than each of the decisions justified. 

In another passage the President said:— 
"...the union conducted its affairs contrary to the rules 
under an Acting President who was invalidly appointed 
to a position whose occupant should have been elected. 

The question is what effect did that have? The effect 
was that meetings at which a person presided, who was 
invalidly appointed, were conducted therefore contrary 
to the rules. The effect was that the person purporting 
to act as President did so contrary to the rules and that 
all he did was therefore invalid. 

It means that all meetings were conducted after 20 
June 1991 contrary to the rules, and the Committee of 
Management was deprived of the right to elect a 
President and elected to function contrary to the rules 
without a properly elected President. 

There was a breach of rule 6, a breach of rule 8(c), 
and a breach of rules 11 and 12 (as Mr Turner submitted 
in effect). The effect as claimed was that the meetings 
were invalid and all resolutions passed at them were 
invalid from 2 July 1991 to 5 November 1991 inclusive 
and were invalidly passed. ..." 

Rule 8(c) of the Rules of the LTU provides:— 
"Where pending the filling of a vacancy in any office 
of the Union, or while a regular office-holder is absent 
or incapacitated, it is necessary for the proper conduct 
of business that some person perform the duties of such 
office, the Committee of Management may appoint an 
acting officer." 

Relevantly, rl 1 provides that "the President of the Union 
shall attend and preside when able at all meetings of the 
Union" and rl2 provides "should the President be absent, 
[the Vice-President] shall preside at the meeting in his 
stead..." 

The invalidity to which the President referred, the 
occurrence of which is not in dispute, is that the appellants 
failed to exercise the power which reposed in them to elect 
a chairman in the absence of a President and a properly 
elected Vice-President. It was clearly open on the evidence 
that no person was elected to chair the meetings after 2 July 
1991. It is not the case that there was any invalidity in the 
presence of the first appellant at the meetings in issue 
because he was in any event a member of the Committee 
of Management. Furthermore, it is not in issue that the 
resolutions at the meetings concerned purported to conduct 
the business of the LTU on issues coming for determination 
in the normal course of the business of the LTU. 
Nevertheless, the effect of the President's conclusion is to 
result in orders declaring invalid all the business conducted 
on behalf of the LTU in the meetings concerned. 

On first principles I am entirely unable to see how the 
failure of the Committee of Management to elect a chair for 
each meeting necessarily results as a matter of law in the 
invalidity of the resolutions passed by the Committee. The 
power which was being exercised at each of the meetings 
was the power of the whole of the Committee and not just 
that of the person assuming the chair as Acting President. 
Those exercising the power were in the majority. They were 
entitled to exercise the power. The person who was Acting 
President was entitled in his own right to join in the exercise 
of that power. In my opinion, the invalidity relied upon was 
not such as to impugn and render null and void the exercise 
of the power which was rightly vested in them. The fact that 
the person purporting to occupy the chair at each of the 
meetings ought to have been formally elected at the 
commencement of the meeting and was not so elected, 
cannot have the effect in law that the resolutions of each of 
the meetings were null and void. No authority for such 
proposition being before the Court and it being contrary to 
these first principles, I consider that the President fell into 
error of law. 



For the respondent it was contended that, even if that be 
the position of general law, it is not the position where the 
President was acting pursuant to the powers given to him 
in s 66(2) of the Act the opening words of which read:— 

"On an application made pursuant to this section, the 
President may make such order or give such directions 
relating to the rules of the organization, there obser- 
vance or non-observance or the manner of their 
observance, either generally or in the particular case, 
as he considers to be appropriate...". 

Neither party to this appeal contended that the orders of the 
President in this respect were supportable by reference to 
any of the sub-paragraphs of that sub-section. Section 66(4) 
provides that "any person to whom an order or direction 
given or made under [s66] applies shall comply with that 
order or direction whether or not it is contrary to or 
inconsistent with any rule of the union concerned" and 
reliance is also placed on that sub-section. 

In Harken v. Doman (1992) 72 WAIG 1727 at 1730-2 the 
effect of s 66(2) was considered by Rowland J. He 
concluded that, leaving aside sub-paras(e) and (f) relating 
to elections (not relevant here), the ambit of the President's 
power to make orders pursuant to s66(2) relating to the 
observance or non-observance of rules "is to be seen more 
in keeping with the particular powers given in sub-paras(a), 
(b) and (c) with (ca) being the only consequential relief 
arising out of the relief given under (a), (b), or (c)". 
Paragraph (a) addresses the power to disallow a rule; para(b) 
addresses the alteration of a rule; para(c) addresses the 
disallowance of a rule not altered and para(ca) allows the 
President upon disallowance to give directions "to remedy, 
rectify, reverse or alter or to validate or give effect to, any 
act, matter or thing that has been done in pursuance of the 
disallowed rule". Read in this light the scope of the opening 
words is not such as to allow the President to act under them 
so to act in the manner now contended for on behalf of the 
respondents. 

Furthermore, a plain reading of the opening words of s66 
do not leave any scope for the President making declarations 
of invalidity of the outcome of the meetings in issue here. 
Orders in those terms do not relate to the rules or their 
observance or non-observance or the manner of their 
observance either generally or in the particular case. In my 
opinion, there is nothing in s66(2) which empowers the 
President to act as he did in declaring the resolutions of the 
meetings null and void. 

For the respondents it was also argued that where there 
is systemic and widespread breach of the rules of a union 
the President should be able to put matters right by making 
orders pursuant to s66 of the Act. This is not the case in 
which the scope of the powers arising under s66 should be 
delineated because that was not, until the argument for the 
respondent, the issue arising on the appeal. It is sufficient 
to state that what the President did in this matter cannot be 
supported by reference to s66.1 am not led to a contrary view 
by consideration of what was done in Hawkins v. Willis 
(1981) 58 FLR 364 at 376; Lennon v. Davenport (1984) 56 
ALR 409 or Darrock v. Tanner (1987) 74 ALR 559 in 
relation to sl41 of the Conciliation and Arbitration Act 1904 
(Cth). That section is in any event differently cast because 
it permits orders in respect of "an organization" rather than 
"the rules of the organization". I leave to another occasion 
consideration of the extent of authority provided to the 
President by s66. 

In his reasons, the President said that "something was 
submitted to him about the rule in Foss v. Harbottle (1843) 
2 Hare 461" but he dismissed that reference as involving 
a case relating to oppression of a minority by majority in the 
conduct of affairs of a company. The submission which was 
put to him, and which was made again on behalf of the 
appellants on the appeal, was that he should apply that rule 
in respect of the calling of the meetings of the Committee 
of Management presently in issue to treat as done that which 
should have been done because it was within the Commit- 
tee's power to validate the invalidity. 

The principle of Foss v. Harbottle (supra) as defined by 
the Judicial Committee of the Privy Council in Burland v. 

Bade [1902] AC 83,93 is that a court will not interfere with 
the internal management of companies acting within their 
powers and has no jurisdiction to do so. The cases in which 
the minority can maintain an action in respect of non- 
compliance with rules are, therefore, confined to those in 
which the acts complained of are of a fraudulent character 
or beyond the powers of the company. No mere informality 
or irregularity which can be remedied by the majority will 
entitle a minority to sue, if the act, when done regularly, 
would be within the powers of the company and the 
intention of the majority of the shareholders is clear. In 
Cotter v. National Union of Seamen [1929] 2 Ch 58 it was 
held that this principle applies to industrial unions. 
Applications of it in respect of unions may be seen in 
Edwards v. Halliwell [1950] 2 All ER 1064 at 1066-7 and 
Humphries v. Auckland Tailoress's Union [1950] NZLR 
380. In Carter v. Drake (1991) 71 WAIG 1788 at 1804 the 
President accepted the submission on behalf of the present 
appellants that, following Foss v. Harbottle, it would be 
wrong to declare invalid matters which the majority could 
lawfully and validly pass. By failing to reconsider this 
submission the President was wrongly led to the conclusion 
that the failure to elect a chairman at each of the meetings 
after 2 July 1991 and the invalidity of the election of the 
Acting President resulted in the invalidity of the resolutions 
passed by the majority. In my opinion those resolutions were 
matters which the majority could lawfully and validly pass. 

In Allen v. Townsend (1977) 16 ALR 301 at 349-50 Evatt 
and Northrop JJ said:— 

There are many similarities between organizations and 
legal person incorporated under the Companies Acts. 

Within organizations, the committees of mangement 
constitute the managing group. The duty imposed upon 
directors of a company incorporated under the Compa- 
nies Acts and the duty imposed upon members of a 
committee of management are but aspects of the 
application of a wider principle of law applicable where 
persons have a discretion in the exercise of powers. 
This wider principle is stated in Shrimpton v. Common- 
wealth (1945) 69 CLR 613 when, in discussing the 
Commonwealth Treasurer's power 'in his absolute 
discretion' to grant or refuse consent or to consent 
subject to such conditions 'as he thinks fit' Latham CJ 
at 619-20 said: 'The discretion which the Treasurer is 
entitled to exercise, though described as absolute, is, in 
my opinion, not arbitrary and unlimited, it must be 
exercised bona fide and for the purposes of the 
Regulations ... it has been held in this court, in a series 
of cases, that a discretion, or a power to grant a licence, 
though conferred in very general terms, does not entitle 
the authority to which the discretion is granted, or upon 
which the power is conferred, to take into account what 
has been described as extraneous conditions. The 
discretion must be used and the power exercised bona 
fide and with a view of achieving ends or objects not 
outside the purpose for which the discretion or power 
is conferred . . . The Regulations do not make the 
Treasurer 'an autocrat free to act as he pleases'." 

That passage reinforces the existence of common considera- 
tions between companies, in relation to which the rule in 
Foss v. Harbottle developed, and trade unions ("organiza- 
tions") and supports a construction of s66(2) giving to the 
President powers related only to the objects of the clause and 
not vesting in him a wide and general power of unchartered 
width. 

At the hearing the question was raised whether the 
grounds of appeal went to the lack of jurisdiction. In my 
opinion the opening words of the second ground of appeal 
in which it is alleged that "the President acted without... 
jurisdiction" fairly raise the issue of want of jurisdiction and 
the limits to it. Although the prior hearing had proceeded 
before the President on the basis that s66 created jurisdic- 
tion, it was conceded by counsel for the respondents that the 
finding of the President to the effect that plainly there was 
jurisdiction was not to be read as one which asserted that 
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the parties agreed that any remedy or relief that he chose at 
the end of the day to grant by way of order or direction was 
also acceded to by the parties. 

For these reasons I consider that ground of appeal 2.4.1 
is made out. 

Appointment of industrial officers 
The next limb of the amended grounds of appeal is that 

the findings and decision of the President that the 
appointments of Baxter, Potkura, Johnston and Burke as 
Industrial Officers of the LTU were void and that all acts 
done by them in those offices were void was wrong in law 
because there was no rule or law that the LTU may not 
appoint such servants and agents as it deemed appropriate 
to conduct its proper business. There were two broad reasons 
why the appointments of these persons were considered by 
the President to be void namely, that it had not been proven 
by the appellants that they were members of the LTU and, 
secondly, that they were in fact "organisers" by another 
name not appointed in accordance with the appropriate rule 
of the LTU. 

On the first issue the President concluded in his reasons 
that with respect to the industrial officers, "inherent in the 
question of eligibility must be whether they were members 
at all". There is no dispute that the issue of eligibility for 
membership of the officers was a live issue and was dealt 
with and met at the hearing before the President. 

However, the appellants' dispute that the issue of 
membership itself was a live issue at the hearing before the 
President. The record shows that the membership cards of 
the industrial officers had been discovered. Its seems to have 
been assumed for the purposes of the hearing that the 
industrial officers were members. At that hearing counsel for 
the present respondents was prepared to lead the member- 
ship card in respect of industrial officer Johnston (Parting- 
ton) for the purposes of showing that the card did not 
disclose any other industry based eligibility. 

For the respondents it was contended that the appellants 
should not be allowed to succeed on this aspect of the 
argument without the issue being adjourned so that any other 
portions of transcript having relevance to whether the issue 
of membership itself was raised in the long complex history 
of the matters before the President could be identified. 
Counsel for the appellants submitted in reply that the time 
available to the parties since the issue of the notice of appeal 
to investigate and obtain instructions made any adjournment 
inappropriate. For my part I am prepared to accept that the 
issue may not have been made entirely clear by the grounds 
of appeal until leave was granted to amend by the addition 
of para 2.4 and specifically para 2.4.2. During the course of 
argument counsel for the respondents was on notice 
overnight on the need to obtain further instructions and no 
adequate reason was provided why those instructions had 
not been obtained. 

In his reasons the President said that the names of the 
industrial officers were not on an electoral roll (exhibit 111). 
He said that it had not been submitted that they were 
members. It is clear, however, that exhibit 111 came into 
evidence on a qualified basis in proof of a matter unrelated 
to the present issue and at no stage had been accepted by 
the appellants as being a correct roll of the LTU. 

Section 26(3) of the Act requires that where the 
Commission, in deciding any matter before it, proposes or 
intends to take into account any matter or information that 
was not raised before it on the hearing of the matter, the 
Commission shall, before deciding the matter, notify the 
parties concerned and afford them the opportunity of being 
heard in relation to that matter or information. No such 
notification was given by the President in relation to the 
issue of membership as distinguished from the issue of 
eligibility for membership. In my opinion, that results in an 
error of law in his conclusion that it had not been proven 
by the appellants that the industrial officers were members 
of the LTU. 

The second basis for his decision, that the industrial 
officers were organisers by another name, requires attention 
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to the rules of the LTU. Rule 15 provides the following with 
respect to organisers:— 

"The Committee of Management shall determine the 
number of Organisers to be elected. Such Organisers 
shall be elected according to the provisions of Rule 7, 
but between elections the Committee of Management 
may appoint additional temporary organisers for a 
period of not more than six months. 
The Organisers' duties shall be the organising of an 
unlimited number of persons who are employed, or are 
usually employed in any capacity whether permanent 
or casual in or in connection with the industries and 
establishments set out in Rule 4—Constitution, collect- 
ing of Contributions, Fines, Levies and donations or 
fees form any other source. TThe Organisers shall assist 
the Secretary in carrying out the business at Meetings. 
The Organisers shall be subject at all times to 
instructions given to them by the Secretary and shall 
carry out same. The Organisers shall perform any other 
duties that the Committee of management may require 
of them. They shall account to the Secretary for all 
moneys collected, not less than once each fortnight, and 
every day if so required by the Secretary." 

For the appellants it was contended that the industrial 
officers had been appointed pursuant to the powers in r6 
reading as follows:— 

"Without limiting the generality of its powers, the 
Committee of Management shall have power...to 
appoint any other representatives of the Union not 
covered by these Rules." 

For the appellants it is contended that the evidence relied 
upon by the President to reach his conclusion that the 
industrial officers were in fact organisers is evidence which 
is entirely insufficient to support that conclusion and gives 
rise to an error of law. Specifically it is said that no evidence 
was called of the duties of organisers and that such evidence 
as was called was deficient in the respect mentioned. 

At the meeting of 20 June 1991 an agenda item fixed by 
order of the President was "Appointment of Staff". 
Pursuant to that item a resolution was passed appointing Mr 
Johnston and Ms Potkura as industrial officers and confirm- 
ing Mr Baxter's previous appointment as such an officer. 
There was evidence before the President of the reasons why 
those present at the meeting and voting in favour of that 
resolution did so. Mr Shaw said that two of the people had 
already done some work for the union. Mr Webb said that 
there had to be people to run the union and that the officers 
handled members complaints. Mrs Faccioni said that the 
LTU needed people to talk to members and that the job of 
the officers was to handle negotiations. Mr Onofaro said that 
industrial officers were better than organisers and that the 
union could sack them because they were not elected if they 
were not doing the job properly. 

For the respondents attention was directed to the evidence 
of Mr Carter that the industrial officers appointed at the 
meeting of 20 June 1991 were people who have been 
working with the LTU before and it was desired to reconfirm 
their appointment. Mrs Little gave evidence that it had been 
desired to ensure continuity and, when asked whether the 
persons appointed as industrial officers were previously 
titled organisers, said that they probably were. In addition, 
Mr Shaw said that Mr Johnston, Ms Potkura and Mr Baxter 
held the position of organisers in his report to the meeting 
on 2 July 1991. Ms Potkura spoke of herself as a union 
organiser and in a report to the meeting of the Committee 
of Management on 5 November 1991 described her duties 
as including recruiting. The minutes of the Committee of 
Management of 2 October 1990 confirmed that Mr Johnston 
(Partington) was then an organiser. 

There was also evidence before the President that at the 
meeting of the Committee of Management held on 9 
September 1990 that the duties of an industrial officer 
should include but not be confined to:— 

" (a) Representing the Union Before the Western 
Australian Industrial Relations Commission and 
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the Western Australian Industrial Appeals Court 
in any matter under the Western Australian 
Industrial Relations Act 1979; 

(b) Representing the Union in discussions with 
Employers and or Employer Organizations in all 
matters of an Industrial nature effecting the work, 
wages and conditions of employment of members 
of the Union; 

(c) The processing and advancement of members' 
claims for workers' compensation; 

(d) [Representing] the Union in matters of Occupa- 
tional Health, Safety and Welfare; 

(e) [Maintaining] the Union Industrial Reference 
Library; 

(f) [Performing] such other duties as may be directed 
by the President of the Union from time to time." 

A "question of law" will arise if there is no material 
which would justify a conclusion whether the activities of 
the so-called industrial officers fell within the description of 
"organisers". For the President to conclude that the 
industrial officers were organisers in the absence of any 
evidence to that effect would give rise to an "error of law": 
see The Federal Commission of Taxation v. Broken Hill 
South Limited (1941) 65 CLR 150 at 155; NSW Associated 
Blue-Metal Quarries Ltd v. Federal Commissioner of 
Taxation (1956) 94 CLR 509 at 511-512; Hope v. Bathurst 
City Council (1980) 144 CLR 1; Azzopardi v. Tasman UEB 
Industries Ltd (1985) 4 NSWLR 139 at 155; Haines v. Leves 
(1987) 8 NSWLR 442 at 469. 

In my opinion there was material before the President 
reasonably admitting of different conclusions as to whether 
the so-called industrial officers fell within the ordinary 
meaning of the description of "organiser". It was therefore 
necessary to decide which was the correct conclusion and 
that is a question of fact. In my opinion, it was open to the 
President to conclude that the industrial officers were in fact 
organisers. This Court is not permitted to review a finding 
of fact only on the ground that it is perverse or contrary to 
the overwhelming weight of evidence or against the 
evidence or the weight of evidence; Haines (supra) at 469. 
It is apparent that the duties of organisers and officers and 
collectors (referred to in rl5A) may overlap and that the 
evidence could have been clearer. That does not entitle this 
Court to interfere with the finding. In my opinion the 
appellant does not make out the case for interference with 
the finding of the President that the industrial officers were 
in fact organisers. 

There is a third element to this ground however; namely 
that invalidity follows from all acts done by the industrial 
officers. The reasons of the President do not make apparent 
why that should be so. The nearest the reasons come is in 
the reference previously cited to invalidity flowing from 
holding office on the authority of Newberry v. Gale (supra) 
and Sercombe v. Hall, which it has already been seen are 
conceded as not sustaining the propositions for which they 
were cited. It was not established in argument that it must 
necessarily follow that the acts of an industrial officer who 
is in truth an organiser must be invalid if that officer is not 
elected pursuant to rl5 rather than appointed pursuant to r6. 

In my opinion the President fell into error of law in 
concluding that the acts of the industrial officers were 
necessarily void. Ground 2.4.2 is made out in the first and 
third respects. 

Appointment of Mr Johnston as acting secretary 
The President found that the majority of the Committee 

of Management had clear evidence that Mrs Drake was 
absent and remained so and that it was clearly necessary that 
someone should be appointed to act in her place. He found 
that the, appointment of Mr Johnson (Partington) as Acting 
Secretary /Treasurer was void. 

The first ground on which this was done was that Mr 
Johnston was not appointed and did not occupy at any time 
the position of "officer" as defined by s7 of the Act and he 
was not elected. That is a statement of fact which is 
seemingly unconnected with the issue of invalidity. 

Next the President said that pursuant to r6 Mr Johnston 
should have been a financial member of the LTU for 12 
months. The relevant portion of r6 reads:— 

"Further all Officers and Representatives as prescribed 
in this rule shall be financial in respect of the 12 months 
prior to nomination and are required by this rule to 
remain financial whilst holding any such office or 
representative position". 

He concluded that r8(a)—which vests the Committee of 
Management with a discretion to fill a vacancy—means that 
only a member may be appointed and, since the qualifica- 
tions for appointment to an elected office should not be less 
than those for an elected member, that person should be 
financial for 12 months. I am unable to agree with this 
reasoning. The provisions in r6 are expressly described as 
being applicable to appointments of "officers and represen- 
tatives" "as prescribed in this rule". While the position the 
President finds for may be a desirable principle, it is not one 
which in my view follows from a reading of r8(c). 

The President having found the requirement for member- 
ship, then concluded that there was no evidence that Mr 
Johnston was financial. I have already dealt with this aspect 
earlier in these reasons and found that he was in error of law 
in that conclusion. 

The President having concluded that Mr Johnston was not 
validly appointed as Acting Secretary, concluded that all his 
acts in that office were invalid. No reasons were given for 
invalidity following as a matter of law other than (by 
inference) reliance on Newberry (supra) and Sercombe in 
relaton to which the error is conceded. In my view ground 
2.4.3 is made out. 

Invalidity of variations negotiated to the Burswood Award 
The fourth of the amended additional grounds is that the 

findings and decision of the President that the approval of 
the variations to the Burswood Award were invalid by 
reason of the negotiations leading thereto not having been 
conducted through the proper officers of the union, is wrong 
in law. 

The resolution found to be null and void by the President 
was a resolution of the Committee of Management at its 
meeting on 6 August 1991 approving negotiated variations 
to the Burswood Award. The employer had made an offer 
which the industrial officers recommended be accepted by 
the Committee of Management. At that meeting a full report 
was given to the Committee and it determined to accept the 
employer's officer rather than arbitrate a new award. 

In his reasons the President said:— 
"On 2 July 1991 all negotiations and matters relating 
to awards, etc, were handed over to Mr Johnston, Ms 
Potkura and Mr Baxter. 

In my opinion, as I have said, neither was entitled 
to be appointed an industrial officer when there were 
no organisers who were required to be elected, and their 
appointment as industrial officers, so called, was ultra 
vires the rules. They did not hold office and the 
negotiations should not have occurred through them.... 

In addition, as for the reasons I will set out in detail 
hereinafter, Mr Carter was invalidly acting as Acting 
President and the Committee of management was 
invalidly constituted. The matter was negotiated and 
concluded not through "properly elected officers", (ie) 
organisers, and not through a "(properly) constituted 
Committee of Management". In addition, the later role 
of the Acting Secretary is in question in these matters. 

In all of the circumstances, I propose to declare the 
resolution null and void. The interests of the members 
require that. It is in the interests of the union which 
requires its rules to be obeyed...." 

In so far as these reasons refer to Mr Carter's chairmanship 
of the meeting of 6 August 1991, the appointment of the 
industrial officers and the appointment of Mr Johnston as 
Acting Secretary, I have previously dealt with those aspects. 

The remaining issue is whether the Burswood Award 
variations were negotiated and concluded other than through 
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"properly elected officers". That reference derives from 
r27(l) which reads:— 

" (1) In the event of a dispute taking place, the 
Committee of Management shall try by concilia- 
tion to settle the dispute. In the event of their not 
being able to come to a satisfactory settlement, 
they shall call a meeting of the Union to advise 
the Committee of Management, to deal with the 
same. Negotiations with employers on any indus- 
trial action that may be taken shall be conducted 
through the properly elected officers and consti- 
tuted bodies of the Union. No member is to engage 
in Industrial action or negotiations with employers 
in industrial disputes except with the authority of 
the Union. 

The President's reasons do not disclose why, even if it were 
the case that negotiations were conducted through persons 
other than properly elected officers, the acceptance of the 
proposal by the Committee of Management is thereby 
tainted with invalidity. His reference to the consent to the 
award variations being not validly signed and sealed 
provides no answer in the absence of evidence of a document 
of consent to the award variations. Evidence was that the 
variations were effected by an application by the employer 
in the Commission in August 1991 and were consented to 
before Beech C on 11 October 1991. Rule 28(2) provides 
that the LTU shall be represented before the Commission 
by the President or Secretary "or by any other person so 
appointed by the Committee of Management". In my 
opinion this ground is also made out. 

Other findings of fact 
There are other findings of fact. There are only two 

challenged on the ground that there is no evidence to support 
the finding. The others are said to be in conflict with other 
findings or evidence and therefore lie outside the jurisdiction 
of this Court to examine. 

The first of the findings said to not be supported by 
evidence is that the majority of members in the retail 
catering industry now belong to the Shop Distributive and 
Allied Industries Union. However, counsel for the respon- 
dent directed attention to evidence of Mr Carter and Mrs 
Faccioni on this issue from which the finding could be 
supported. 

The other finding so challenged is that the Committee of 
management abandoned its duties after 5 November 1991. 
There was the evidence before the President, in terms of 
which he made a finding, that no meetings of the Committee 
of Management were held after 5 November 1991. That 
appears to me to be evidence upon which it would be open 
to him to infer that the Committee of Management had 
abandoned its duties even though there may have been other 
evidence to show that there were reasons why that course 
may have been the only one open. 

In my opinion it is not open to this Court to set aside the 
additional findings referred to. 

Conclusion 
In my opinion the grounds in 2.4 are made out. In view 

of the manner in which the notice of appeal is cast I would 
hear further from counsel on the orders appropriate in the 
circumstances. 

ANDERSON J 
I agree with the judgment of Nicholson J and have nothing 
to add. 

Order of the Court: 
Having heard Mr P M Nisbet QC (of counsel) for the 

appellants and Mr G Droppert (of counsel) for the 
respondents, and the Court having reserved its decision on 
the matter, and reasons for decision being delivered on the 

14th day of October 1993 wherein it was found that the 
appeal should be upheld, it is this day, the 12th day of 
November, ordered by the Court that: 

WESTERN AUSTRALIAN- 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 
Appeal No. 2 of 1993. 

IN the matter of an appeal numbered 2 of 1993 against the 
decision of the President of the Western Australian 

Industrial Relations Commission in Matters Numbered 1053 
of 1991; 1478 of 1991; 1479 of 1991; 1529 of 1991 and 127 
of 1992 dated 23 December 1992 and the 28 January 1993 

between 
Lynsey Harrington Carter, Natalie Onofaro, Norman Webb, 
Donna Beverley Lacey, Jeffrey Edward Shore, Antonietta 

Faccioni, Janet Little 
and 

The Federated Liquor and Allied Industries Employees' 
Union of Australia Western Australian Branch, Union of 

Workers ("The Union"). 
Applicant 

and 
Marjorie Ann Drake, Ellis Mervyn Green, Jed James Green 

and Shanthi DeSilva. 
Respondent. 

BEFORE: 
MR JUSTICE ROWLAND (ACTING PRESIDENT) 
MR JUSTICE NICHOLSON 
MR JUSTICE ANDERSON 

12 November 1993. 
Order. 

HAVING heard Mr P M Nisbet QC (of counsel) for the 
appellants and Mr G Droppert (of Counsel) for the 
respondents, and the Court having reserved its decision on 
the matter, and reasons for decision being delivered on the 
14th day of October 1993 wherein it was found that the 
appeal should be upheld, it is this day, the 12th day of 
November, ordered by the Court that: 

1. The appeal be and is hereby allowed. 
2. In respect of the orders and declarations of the 

President of the Industrial Relations Commission 
made upon application No. 1053 of 1991, 1478 of 
1991, 1529 of 1991 and 127 of 1992 on the 28th 
January 1993: 

(i) Orders 4, 9, 10, 11, 14, 15 and 21 are 
hereby quashed 

(ii) Orders 2, 5, 6 and 18 are referred back 
to the President for re-consideration in 
the light of the reasons of the Court 
including the finding that it was open to 
him to find that the industrial officers 
were in fact organisers 

(iii) Order 13 is amended so that it reads: 
"I declare that all acts or things done or 
performed or purported to be done or 
performed by Lynsey Barrington Carter 
whilst he purported to occupy the office 
of Acting President of the LTU (other 
than his acts as chairman or purported 
chairman of any of the meetings of the 
Committee of Management conducted 
after the 20th June 1991) were and are 
null and void". 

(iv) Order 16, 17(b) and 19 are referred to 
the President for re-consideration in the 
light of the reasons and orders in this 
appeal. 

(Sgd.) J.G. CARRIGG, 
Clerk of the Court. 
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WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 
Appeal No. 2 of 1993. 

IN the matter of an appeal numbered 2 of 1993 against the 
decision of the President of the Western Australian 

Industrial Relations Commission in Matters Numbered 1053 
of 1991; 1478 of 1991; 1479 of 1991; 1529 of 1991 and 127 
of 1992 dated 23 December 1992 and the 28 January 1993 

between 
Lynsey Barrington Carter, Natalie Onofaro, Norman Webb, 
Donna Beverley Lacey, Jeffrey Edward Shore, Antonietta 

Faccioni, Janet Little 
and 

The Federated Liquor and Allied Industries Employees' 
Union of Australia Western Australian Branch, Union of 

Workers ("The Union"). 
Applicant 

and 
Marjorie Ann Drake, Ellis Mervyn Green, Jed James Green 

and Shanthi DeSilva. 
Respondent. 

BEFORE; 
MR JUSTICE ROWLAND 

11 June 1993. 
Order. 

HAVING heard Mr P J Giles (of counsel) for the applicant 
and Mr J G M Fiocco (of Counsel) for the respondents, the 
Court doth hereby order that the stay on Order 17B of matter 
number 1529 of 1991 and 127 of 1992 be lifted, and there 
by liberty to apply. 

(Sgd.) J.G. CARRIGG, 
Clerk of the Court. 

FULL BENCH— 

Appeals against decision of 
Commission-— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Limited 

(Appellant) 
and 

Actors Equity of Western Australia (Union of Employees) 
(Respondent). 

No. 1283 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
COMMISSIONER A. R. BEECH 
COMMISSIONER C. B. PARKS. 

15 November 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an application for an order for substituted service 
and extension of time for filing appeal books. The 
application is brought by the abovenamed appellant, which 
is the appellant in appeal No 1283 of 1993. 

The notice of appeal was filed herein on 13 September 
1993. It is an appeal against the decision given by a single 
Commissioner on 4 June 1993 (sic) in application No A 18 
of 1989. 

The application seeks an order that service of the notice 
of appeal and appeal books be effected by service of a copy 
of the notice of appeal and the appeal books upon the 

respondent and by way of substituted service on the other 
parties to application No A 18 of 1989, namely by way of 
publication of the notice of answer (sic) in the Western 
Australian Industrial Gazette. Presumably notice of answer 
means notice of appeal. 

The application also seeks an order that there be an 
extension of time for filing the appeal books in the said 
appeal, pending the outcome of this application, to seven 
days beyond the date of the decision of the Commission in 
this application. 

The respondent herein, which was the applicant at first 
instance, was, in fact, served with a copy of this application. 
No other party to the appeal has been so served. 

There was a very large number of parties served with 
documents in relation to the application at first instance, and 
they are referred to in the reasons for decision of the 
Commission at first instance (Actors Equity of Western 
Australia (Union of Employees) v. Playback Theatre and 
Others 73 WAIG 2391). 

In the end, we required that a "Schedule of Parties 
Already Served by the Applicant with the Notices of Appeal 
in Appeal No. 1283 of 1993" be filed because a number of 
parties had already been served. They are the Chamber of 
Commerce and Industry, Adventure World (WA) Pty Ltd, 
Myer Stores Limited, Shop Distributive and Allied Employ- 
ees Association of Western Australia, Building Owners and 
Managers Association of Australia, Trades and Labor 
Council of Western Australia, Western Australian Hotels 
and Hospitality Association Incorporated, Ahems, Minister 
for Labour Relations, and, of course, the respondent herein. 

There was also a "Schedule of Parties Affected by Order 
for Substituted Service" filed herein on 28 October 1993, 
by our direction. Such parties number 95 in all, and these 
are persons who would be affected by any order for 
substituted service, and, in fact, at the time of filing the 
document, as it turned out, were said to be so affected. 

At first instance out of all of these said parties, only about 
six attended the hearing. There were also interveners 
involved. 

We should say that the second order sought was, in fact, 
consented to by Ms Giles (of Counsel), who appeared for 
the respondent. 

There was some argument about what was involved in the 
appeal. However, the appellant's submission was really that 
to serve individually the notices of appeal and the appeal 
books, as the Industrial Relations Commission Regulations 
1985 required, would be very very expensive indeed. Mr 
Caspersz (of Counsel), who appeared for the appellant, 
estimated that if the appeal books were to be prepared for 
each one of the respondents the total cost would come to 
approximately $24,156 for the appeal books, which, in his 
submission, was not warranted, and, so the submission went, 
it would be unjust to impose that sort of cost burden on the 
appellant for an appeal like this, so the submission went. 

In the end, the crux of Ms Giles' submission was that the 
notice of appeal should be served on all the respondents at 
least, and, in addition, the appeal books should not 
necessarily be so served. 

In our opinion, in the proper exercise of our discretion 
under s.27(l)(v) of the Industrial Relations Act 1979 (as 
amended), since these parties were parties at first instance, 
everything should be done which would properly, having 
regard to other considerations such as expense, bring the 
notice of these proceedings to the attention of the 95 parties. 
On the other hand, it would not be just and expedient to 
require the appellant to serve them all with appeal books, 
particularly as it might be that they or many of them would 
not wish to be involved in proceedings, not having been 
involved actively at first instance. 

Hence, proper service of the notice of appeal would take 
place were an advertisement, in the terms of the order we 
made, placed in "The West Australian", and were they to 
be informed not only of the existence of the appeal, but of 
the fact that they could collect appeal books from Messrs 
Parker and Parker, the Solicitors for the appellant, or from 
some other address. 
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Mr Caspersz mentioned that the appeal books ought to be 
charged for. That, of course, would not be right, having 
regard to the fact that the obligation upon the appellant, were 
this order not made, would be to serve all the parties with 
appeal books produced at its own expense with such service 
to be at its own expense. In the end, the purpose of service 
is to ensure that a person who ought to know of the existence 
of proceedings has the existence of such proceedings 
brought to his/her attention. 

It is fair to say, too, that an order in similar terms was 
made in relation to a similar application In the matter of an 
application by the Chamber of Commerce and Industry of 
Western Australia for substituted service (Application No 
1297 of 1993) (unreported), and that such an order would 
appear to constitute a direction which was necessary and 
expedient for the expeditious and just hearing and determi- 
nation of the matter in this case on those matters before us 
upon this application. 

Appearances: Mr T H F Caspersz (of Counsel) on behalf 
of the appellant. 

Ms P J Giles (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Limited 

(Appellant) 
and 

Actors Equity of Western Australia (Union of Employees) 
(Respondent) 

No. 1283 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
COMMISSIONER A. R. BEECH 
COMMISSIONER C. B. PARKS. 

29 October 1993 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 27th day of October 1993, and having heard 
Mr T H F Caspersz (of Counsel) on behalf of the appellant 
and Ms P J Giles (of Counsel) on behalf of the respondent, 
and the Full Bench having determined that reasons for 
decision will issue at a future date, it is this day, the 29th 
day of October 1993, ordered as follows:— 

(1) That the appellant be and is hereby ordered to 
effect substituted service upon all parties named 
in the "Schedule of Parties Affected by Order for 
Substituted Service" filed on the 28th day of 
October 1993, and not upon parties named in the 
"Schedule of Parties Already Served by the 
Applicant with the Notices of Appeal in Appeal 
No. 1283 of 1993", and that such substituted 
service of the notice of appeal herein and the 
appeal books herein is to be effected by inserting 
a notice in "The West Australian" newspaper on 
a date, at a time, and in a form to be arranged with 
and approved by the Registrar, but advising that 
the notice of appeal herein has been filed, 
provided that the same shall specify the manner 
in which, and the place at which copies of the 
notice of appeal and appeal books herein may be 
obtained, and obtained free of charge. 

(2) That time be and is hereby extended so that the 
appellant may file and serve appeal books within 
seven days of the 29th day of October 1993, 
provided that order (2) shall not apply to appeal 
books referred to in order (1). 

By the Full Bench 
(Sgd.) P.I. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Real Estate Institute of Western Australia Inc 
(Appellant) 

and 
The Federated Clerks' Union of Australia Industrial Union 

of Workers, WA Branch 
(Respondent). 

No. 939 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 
SENIOR COMMISSIONER G. G. HALLIWELL 

COMMISSIONER A. R. BEECH. 
23 November 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") against the decision of the Commission, 
contained in an order made on 16 June 1993 (see page 8 of 
the appeal book (hereinafter referred to as "AB")), which, 
formal parts omitted, reads as follows:— 

"(1) That the Real Estate Institute of Western Australia 
shall offer Janet Rosemary Sammons a contract of 
service with salary of $36,500 per annum with 
conditions of employment not less favourable than 
apply to comparable co-employees. 

(2) (a) That in the event that Janet Rosemary 
Sammons accepts the offer specified in order 
(1) the Real Estate Institute of Western 
Australia shall pay to her the equivalent of 
salary she would have been paid as though 
she had remained in employment with the 
Institute between the date her employment 
was terminated and the date she commences 
new employment; and 

(b) all entitlements contingent upon continuous 
employment with the Institute shall be 
preserved to her." 

The decision was made following an application by the 
respondent organisation under s.44 of the Act in which it 
alleged that Janet Rosemary Sammons, one of its members, 
had sought an order requiring the Real Estate Institute of 
Western Australia Inc (hereinafter referred to as "REIWA") 
to offer her a new contract of service while preserving all 
entitlements she would have received had she remained 
employed by REIWA. 

The grounds of appeal herein are as follows (see pages 
2-4 (AB)):— 

"1. The Commission erred in law in holding that Mrs 
Sammons was dismissed from her contract of 
employment with REIWA by being offered an 
alternative position. 

The Commission should have found that it was 
an express or alternatively implied term of Mrs 
Sammons' contract of employment that REIWA 
could transfer Mr Sammons to an alternative 
position within the association. 

2. The Commission erred in law in exceeding its 
jurisdiction by ordering that REIWA employ Mrs 
Sammons in a new position as and from the date 
of termination. 

The Commission should have dismissed the 
application of Mrs Sammons upon finding that 
reinstatement was inappropriate. 



Alternatively 
3. The Commission erred in ordering that REIWA 

employ Mrs Sammons in a new position as from 
the date of termination in that such order was 
made having no or no proper regard to the 
evidence before the Commission, namely:— 

(a) evidence that Mrs Sammons had no interest 
in an alternative position; 

(b) evidence that it would not be conducive to 
industrial harmony to appoint Mrs Sammons 
to an alternative position; 

(c) evidence that the contract relationship be- 
tween Mrs Sammons and REIWA had 
irretrievably broken down; and 

(d) the fact that there was no evidence before the 
Commission that an alternative position 
existed or could be created with REIWA. 

4. The Commission erred in ordering re-employment 
of Mrs Sammons in that the Commission failed to 
have regard or sufficient regard to the require- 
ments of the Industrial Relations Act 1979 namely 
to prevent and resolve conflict in respect to 
industrial matters or conversely the promotion of 
industrial harmony in the work place. 

The Commission should have found that on the 
evidence the re-employment or reinstatement of 
Mrs Sammons with REIWA would act to destroy 
industrial harmony presently enjoyed between 
management and staff of REIWA. 

5. The Commission erred in ordering the re-employ- 
ment of Mrs Sammons in that the Commission 
failed to have regard or sufficient regard to the 
established principals governing the Commis- 
sion's exercise of the power of reinstatement 
and/or re-employment. 

The Commission should have found that having 
regard to established principals in the exercise of 
the power of reinstatement and/or re-employment 
that the facts of the present case were such as to 
cause the Commission not to order re-employ- 
ment. 

The Appellant appeals against each of the proposed 
orders made by Commissioner O. K. Salmon on the 
28th May 1993 and in respect of the said orders the 
Appellant seeks the following orders in substitution 
thereof: 

(i) that the appeal be allowed; 
(ii) that Application No. CR113 of 1993 be 

dismissed; 
(iii) the judgment of Commissioner O. K.Salmon 

delivered on the 28th May 1993 be set aside; 
and 

(iv) such other orders as the Full Bench deems 
fit." 

BACKGROUND 
The appellant is the professional body to which real estate 

agents in Western Australia may belong. 
Mrs Janet Rosemary Sammons commenced employment 

with REIWA on 8 May 1989 as an Administrative Assistant, 
and her employment ended on 11 March 1993. Her salary 
was $26,000 per annum at the beginning, but when she was 
dismissed it was $36,500. 

Her duties as an Administrative Assistant were set out in 
a job description which was given her and contained in a 
letter dated 16 May 1989 from Mr Michael Anthony Griffith 
addressed to her at her home address, which is reproduced 
in its entirety at pages 200-201 (AB). From that letter, we 
reproduce hereunder the first paragraph under the heading 
"Duties":— 

"Your duties as Administrative Assistant are de- 
tailed in the attached job description. However, as a 
member of the Institute's Secretariat you should be 
prepared to assist in any other area of Institute activity 
if called upon to do so." 

That job description reads as follows (see page 202 
(AB)):— 

"Responsibility 
Responsible to the Executive Director for 

the provision of secretarial and administra- 
tive services. 

Functions 
* To organise work-flow through the Execu- 

tive Director's office. 
* To co-ordinate work between the Executive 

Director's office and other sections of the 
Institute. 

* To handle correspondence and enquiries. 
* To assist with the preparation of Council 

reports and Agendas. 
* To liaise between Councillors and the Execu- 

tive Director on general administrative mat- 
ters. 

* To liaise between the Executive Director and 
other Staff members. 

* To co-ordinate the distribution of the Insti- 
tute's monthly journal. 

* To provide secretarial assistance to the 
Executive Director. 

"Mrs Sammons was, at the time of her dismissal, the 
principle income earner for her family, because her husband 
had been retrenched from his employment and had to take 
casual or part-time work when it became available. They 
have two children. 

Mrs Sammons was directly responsible, before her 
dismissal, in a confidential capacity to Mr Michael Anthony 
Griffith, the Executive Director of REIWA. The Executive 
Director is and was the Chief Executive Officer of the 
appellant and responsible for the day to day management, 
including staff matters, within the appellant's organisation. 
He answered directly to the Council which is the governing 
body of REIWA. 

In October 1992, Mr Griffith suggested that a practice of 
allowing senior employees 10 "gratuitous" days' leave per 
annum be discontinued. This was apparently disagreed with 
by Mrs Sammons. He said that Mrs Sammons was one of 
the staff members who made enthusiastic use of that 
arrangement and she made her objections very clear. From 
then on he detected a cooling in the relationship or a slight 
tenseness on her part. 

In November 1992, Mr Griffith dismissed a Mrs Barron, 
who was another senior Institute employee. Mr Griffith gave 
evidence that he then became aware of efforts being made 
to undermine and malign him as a result of that lady's 
dismissal. The dismissal of Mrs Barron had caused tensions, 
he said, amongst senior ladies on the staff; but, Mr Griffith 
felt that he was in no position to do anything about it because 
Mrs Barron had instituted proceedings in this Commission. 
He thought it inappropriate to mention details of Mrs 
Barron's dismissal to other staff members when the matter 
was before the Commission by way of formal application. 
Mr Griffith said in evidence that he was particularly aware 
of Mrs Sammons making no attempt to help him deal with 
the situation, and, furthermore, he said that Mrs Sammons 
knew that she was relied upon to advise him of staff 
problems and the needs of staff for re-assurance or advice. 
He received no help from her and he felt extremely isolated 
from the staff. 

In the following months following Mrs Barren's dis- 
missal this uncomfortable situation continued. Mr Griffith 
said that again he received no assistance or feedback from 
Mrs Sammons and that raised concern. He was aware of a 
friendship between Mrs Sammons and Mrs Barron, of which 
he had known nothing beforehand. Mrs Sammons, of course, 
was Mr Griffith's Personal Secretary at the time. On 26 
February 1993, he asked her if she had been actively 
involved with Mrs Barron. Mrs Sammons assured him that 
she had not, and Mr Griffith accepted this. However, she 
made it clear she was very sympathetic to Mrs Barron. He 
was, however, of the opinion, that her view was a one sided 
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one. He interpreted her attitude as being indicative of 
disloyalty and lack of support for him during a difficult 
period. He therefore suggested to Mrs Sammons that she 
ought to consider the propriety of continuing to act in the 
position she held. Mrs Sammons said that she had to be true 
to herself. Mr Griffith agreed with that and said if that were 
the position there was even more reason for her to give the 
most serious consideration to her position. She left his office 
without responding. 

Nothing else occurred of consequence until 8 March 1993 
when Mrs Sammons was asked by Mr Griffith if she had 
given thought to what he had raised with her. She said she 
would not leave her employment with REIWA and 
suggested that he was deliberately trying to get rid of her 
because they had a difference of opinion about Mrs Barron. 

According to Mr Griffith, Mrs Sammons refused an offer 
of alternative employment in a senior position as a way of 
overcoming the problem, and, indeed, he said that Mrs 
Sammons refused that offer without a moments reflection. 
He said that she considered herself to be contracted to him 
as his Personal Secretary and that she would not move. 

Subsequently, Mr Griffith handed her a letter which he 
had written dated 9 March 1993 which read as follows (see 
page 204 (AB) (exhibit Dl)):— 

"Further to our recent discussions, I must confirm 
the need for a sound, constructive, supportive and 
amicable relationship between the Executive Director 
and the Administrative Assistant. 

That sort of relationship is essential to the effective 
performance of the job function of both the Executive 
Director and the Administrative Assistant; and as 
conceded in our discussions, you and I simply do not 
now have that kind of relationship, with neither of us 
being happy working with the other. 

As a member of the REIWA staff your services have 
always been available to all sections of the Institute as 
and when required, and accordingly I believe it might 
now be appropriate for you to become more involved 
with the administration of various other sections, in line 
with the attached job description, rather than being 
primarily involved with the administration of the 
Executive Director's office as you have been up until 
now. That would also fit in with a proposed general 
re-arrangement of secretarial functions to accommo- 
date the Institute's expanding services and facilities. 

That general re-arrangement would rationalise the 
Institute's industry promotions function, and its profes- 
sional practices function, as well as promoting wider 
knowledge and job-skills amongst the secretariat. As 
such, it will involve other staff members, all of whom 
will be expected to assist and co-operate in facilitating 
a smooth change-over to what should result in greater 
efficiency and flexibility in the management of 
Institute committees and departments. 

Any change, however, can often be perceived a 
difficult and unwelcome, but as the proposed amended 
job functions are well within the skills, expertise and 
competency of the staff involved, the necessary 
adjustment should be fairly simple; and I shall in any 
case be monitoring it carefully, making myself readily 
available to assist with any particular problems or 
difficulties. 

The implementation date and other details will be 
discussed separately with you and the other affected 
staff." 

In addition, he set out reasons for the course he had taken 
(see page 12 (AB)):— 

"I handed that letter to Mrs Sammons and I 
explained to her that it contained details of an 
alternative job function which I saw as being a 
reasonable, practical solution to the problem of the 
relationship between the two of us. She stated again 
that she would not accept an alternative job function. 
I advised her to please consider the matter carefully; 

not to make any rash or quick decision. I told her I did 
not want her decision that day. I wanted her to take time 
to think about it. I advised her that she could place 
herself in a very invidious position indeed if she 
maintained that attitude. I was well aware of her own 
personal financial circumstances. I thought her ap- 
proach was irrational and unreasonable and I asked her 
to please give it careful, careful thought." 

Mr Griffith also gave evidence that he explained the 
importance of the position being offered to Mrs Sammons. 
He did not see the proposed change in Mrs Sammons' 
position as being a reduction in her status in the Institute, 
and gave evidence that she would receive the same salary 
if she accepted the new position. 

On 11 March 1993, Mrs Sammons sent a memorandum 
to Mr Griffith in the following terms (see page 210 (AB)):— 

"I refer to your letter of the 9th March regarding my 
position as Administrative Assistant to the Executive 
Director. 

It is regrettable that you feel it necessary to transfer 
me to another post following a disagreement regarding 
matter of principle. However, I understand that another 
member of staff has already been requested by you to 
take the post of Professional Practices Administrator— 
and is indeed still considering the matter. 

I should therefore appreciate an explanation from 
you regarding the fact that two staff members have 
been offered the same position." 

Mr Griffith advised Mrs Sammons as follows in a reply 
dated 11 March 1993 (see page 207 (AB));— 

"I should like to say how disappointed I am at your 
decision not to accept the job function which I have 
offered to you. 

Whilst it must always be your right to choose to 
make such a decision, it should perhaps be noted that 
where essential personnel relationships in the work- 
place are unsatisfactory, management really does have 
a responsibility to take remedial measures; and should 
those measures also add to the knowledge and 
flexibility of the staff, then they would seem to be 
particularly appropriate. It was in that context that the 
amended job function was offered to you; and as you 
are quite aware of the consequences of your decision 
to reject it, I can only presume that you made it after 
full and careful consideration. 

In my view, it is a great pity that you have chosen 
to bring about the termination of your services to 
REIWA in this way, but having done so it would 
probably be best if it took effect immediately, with a 
month's salary being paid to you in lieu of the normal 
period of notice. 

If, however, you change your mind within the next 
24 hours, and decide to accept the offered job function, 
please let me know. Similarly, if your decision 
subsequently causes you any difficulties with which 
REIWA could assist, or if the Institute can help in any 
way with securing alternative employment, you should 
feel free to advise me accordingly. 

All severance pay, together with a letter of reference, 
will be sent to you separately." 

Mrs Sammons received one month's salary in lieu of 
notice, which was two weeks salary above her entitlement 
according to the period of notice stipulated in her contract 
of service, together with a gratuity of $1000, 'and her 
employment came to an end. 

There was evidence, too, that Mrs Sammons said that Mr 
Griffith had drinking problems, was given to taking "long 
lunches", and had financial problems when she spoke to 
four members of Council on the telephone, subsequent to her 
dismissal. 

Mr Griffith's opinion was that her conduct in these 
respects served to confirm the views that he had already 
formed about her lack of loyalty to him. 



FINDINGS OF THE COMMISSION AT FIRST 
INSTANCE 

The Commission at first instance made the following 
findings:— 

(1) The offer which Mr Griffith made to Mrs 
Sammons constituted an offer of a new position 
and he was obliged to give her two weeks notice 
before that change could take place. 

(2) Mr Griffith did not consider dismissing Mrs 
Sammons on the grounds of misconduct, and the 
Commission found that there was not serious 
misconduct sufficient to warrant a repudiation by 
way of summary dismissal of her contract of 
service. 

(3) Although the respondent organisation and Mrs 
Sammons thought she should have been allowed 
more than 24 hours to consider the offer of a new 
position, based on the contract of service provi- 
sions in the Clerks' Award, it was the period of 
notice provision in Mrs Sammons' contract of 
service that was relevant. It was open to her to 
accept the new contract within the specified time 
if she wished to do so, but in the absence of her 
agreement, it was not open to Mr Griffith to 
unilaterally change the terms of notice in the 
existing contract. 

(4) Accordingly, the Commission concluded it was 
also not open to Mr Griffith to say that because 
Mrs Sammons did not accept the offer within 24 
hours that she terminated her own employment. 

(5) Mr Griffith convinced the Commission that he no 
longer had faith in Mrs Sammons' ability to 
provide the loyalty to him so essential to her 
position, and it was the Commission's view that 
it would not be in his interests, nor REIWA's 
interests, that she remain in that position. 

(6) There was, however, strong evidence of Mrs 
Sammons' fine employment record for the greater 
part of her employment with REIWA before the 
day of her employment being terminated. 

(7) The Commission accepted that she did not 
terminate her own employment, that she did make 
mistakes, but that there was no ground for 
terminating her employment. 

(8) Because Mr Griffith said in evidence that he 
would have taken Mrs Sammons back if only she 
had sincerely apologised to him, it is obvious that 
not all avenues were explored in an attempt to 
save her employment. 

(9) Fairness required Mr Griffith to advise Mrs 
Sammons that he was open to an apology and it 
would also have been reasonable to allow Mrs 
Sammons a week to consider that advice, but she 
was not so advised, and the Commission con- 
cluded that she was unfairly treated. 

(10) No criticism could be levelled at Mrs Sammons 
because she approached three Councillors in her 
own interests. 

(11) She was the main income earner for her family and 
was not employed by REIWA when she made this 
approach. (It was only if it was probably true that 
her purpose was to denigrate Mr Griffith in 
Councillors' eyes that her approaches were rele- 
vant and that was not shown). 

(12) No case was made out against Mrs Sammons' 
re-employment. 

The Commission at first instance did find that the 
appellant had dismissed the respondent by offering her a 
new contract of employment, which the respondent declined 
to accept, and that there was therefore a constructive 
dismissal. Reference was made to Bamboo Creek Manage- 
ment Pty Ltd v. Fisher 70 WAIG 3928. 

It is clear, too, that the evidence of Mr Griffith and the 
employer's case was that this was a new position which was 
being offered, but that it was not a lower position than Mrs 
Sammons' position as Administrative Assistant to Mr 

Griffith with the same salary. The position was Committee 
Administrator for Professional Practice. It is true, as a fact, 
that Mrs Sammons, were she to accept the position, would 
no longer work for the Executive Director. She would be 
responsible to the Public Affairs Officer, so that the 
Executive Director no longer dealt with her directly. This 
was not a downgrading, however, in terms of salary, nor 
would it seem, in terms of duties and responsibilities. 

The submission was that this was not a constructive 
dismissal. What happened was that Mrs Sammons refused 
the offer of a "transfer" and left, it was submitted. 

In any event, so the submission went, as a matter of 
business efficacy, a right to transfer Mrs Sammons should 
be implied into her contract. The submission was, too, that 
she had, in accordance with her contract, which was 
contained in the letter of 16 May 1989 (see pages 200-201 
(AB), exhibit Dl), been required and did assist in other areas 
of Institute activity when she was called upon to do so. Her 
duties appear at page 200 (AB) (set out above). However, 
the last paragraph on page 200 (AB) required her to assist 
"in any other area of Institute activity if called upon to do 
so". 

The respondent's case, in this respect, was that the letter 
(pages 200-201, exhibit Dl) contained the terms of the 
contract, and that there were no express or implied terms of 
the contract which enabled the appellant to transfer Mrs 
Sammons to another position. It was submitted that the last 
paragraph on page 200 (AB), to which we have referred 
(supra), meant only that she would be required to assist in 
areas other than her own. Indeed, that was her evidence that 
she did so. 

Mr Dhue, who appeared for the respondent, further 
submitted, with reference to Reginald Simons v. Business 
Computers International Pty Ltd 65 WAIG 2039 at 2040, 
that it was not reasonable and equitable to imply a term 
which allows an employer to unilaterally transfer an 
employee from position to position, particularly having 
regard to the written contract of employment. Further, Mr 
Dhue submitted that such an implied term was not so 
obvious that it should go without saying. 

There was no intention on Mrs Sammons' part to enter 
into a contract on the basis of being shifted from one 
position to another. In the end, therefore, Mr Dhue submitted 
that the dismissal was unlawful because it was not executed 
in accordance with the contract, that being contained in the 
letter of appointment. Further, the contract provided for only 
one means of termination, the giving of two weeks notice. 
In this case, that did not occur, she having been paid an 
amount equal to four weeks pay, supposedly in lieu of notice 
(see page 207 (AB)). 

However, the dismissal was summary in nature (see page 
147 (AB), the evidence of Mr Griffith, and page 207 (AB), 
the letter giving notice). We were referred to FMWU v. Cat 
Welfare Society Inc 71 WAIG 2014 at 2019. 

Mr Dhue submitted that there was no misconduct on the 
part of Mrs Sammons, so that summary dismissal was not 
warranted. 

CONCLUSIONS 
Firstly, it is necessary to consider whether the letter (see 

pages 200-201 (AB), exhibit Dl) contains the terms of the 
contract of employment. There is no suggestion that it does 
not do so, insofar as it refers to any question of performing 
duties in other areas. It has certainly been varied as to 
remuneration, since 1989. There was no suggestion, how- 
ever, of any variation of the last paragraph, insofar as any 
provision for transferability might be concerned. We can 
therefore safely conclude that there was none. 

One looks then at the whole of the letter (see pages 
200-201 (AB)) and the final paragraph on page 200 (AB) in 
the context of the whole letter. We examine its plain words. 
They are unambiguous and lead to no absurdity by taking 
their plain meaning. They provide, quite plainly, that she is 
an Administrative Assistant whose duties are detailed in the 
attached job description (see page 202 (AB)). The rest of the 
clause means what it says "you should be prepared to assist 
in any other area of Institute activity if called upon to do 
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so". In other words, the attached job description contained 
her duties, but Mrs Sammons should be ready to help out 
from time to time in other areas. There is no suggestion in 
those words that there was a right to transfer her out of her 
position without her consent. 

At no time does the evidence reveal that the job was not 
substantially "Administrative Assistant" to the Executive 
Director. Mrs Sammons was given some other duties, but 
was never transferred elsewhere, nor was she required to do 
more than assist with tasks in other areas in the Institute's 
Secretariat. There was no evidence of any formal amend- 
ment of her job description. She was, however, there to 
provide the Executive Director with secretarial and adminis- 
trative services, and that is what she did. 

The whole purpose of the so-called transfer was to ensure 
that Mrs Sammons did not continue to do work for the 
Executive Director as his Administrative Assistant, because 
of the breakdown in relations between Mr Griffith and Mrs 
Sammons. 

There is, we conclude, no express provision in the 
contract of service which enabled the appellant to "trans- 
fer" her to another position. 

We now turn to the question whether there was an implied 
term in the contract permitting this sort of transfer which 
occurred here. The implication of terms into employment 
contracts was considered by the Full Bench in detail in Coles 
Myer Ltd t/a Coles Supermarkets v. Coppin and Others 73 
WAIG 1754. The tests were there considered. 

A term will be implied in certain circumstances (see Greig 
and Davis "The Law of Contract" at page 517. They are:— 

"(1) Where the contract is incomplete, and therefore 
defective, the implication of a term may be 
necessary in order to render the contract enforcea- 
ble. 

(2) In certain types of contract of common occur- 
rence, the law will imply additional terms, even 
though the particular contract is complete in itself; 
in some cases the implication is made irrespective 
of the parties' wishes. 

(3) Where the contract appears to be complete on the 
face of it, but a problem arises which is not dealt 
with adequately in the express terms, it may be 
necessary, in order to resolve the matter, to imply 
some additional term on an ad hoc basis. 

(4) Where the contract is complete, the parties may 
nevertheless be taken to have contracted against 
a background of, and therefore subject to, the 
customs and usages of a particular trade or 
business. 

(5) Even though a contract may be complete, one of 
the parties may seek to imply a term, or set of 
terms, into the contract as a result of the past 
course of dealings between the parties them- 
selves." 

The leading cases are BP Refinery (Westemport) Pty Ltd 
v. Shire of Hastings [1977] 52 AUR 20 at 26 and Codelfa 
Construction Pty Ltd v. State Rail Authority of NSW (1982) 
149 CLR 337 at 347 per Mason J. In BP Refinery 
(Westemport) Pty Ltd v. Shire of Hastings (op cit) a number 
of well known criteria were enunciated. Those are (see page 
26):— 

"(1) it must be reasonable and equitable; (2) it must 
be necessary to give business efficacy to the contract, 
so that no term will be implied if the contract is 
effective without it; (3) it must be obvious that "it goes 
without saying"; (4) it must be capable of clear 
expression; (5) it must not contradict any express term 
of the contract." 

In this case, it was, implicitly, the submission of the 
appellant that the contract was incomplete and it is necessary 
to imply a term to make it enforceable. Of course, it is not 
necessary to imply the term sought to be implied to make 
the contract enforceable. It is more likely that what is sought 
to be done is to imply a term, because, although the contract 
appears to be complete on the face of it, a problem has arisen 
which has (it would seem to be the submission) not been 

dealt with adequately in the express terms, namely the 
absence of a provision authorising transfer of the employee 
to another position. However, it is not necessarily reasonable 
and equitable that that be the case in this instance. It may 
be, but it has not been so established. Further, the contract 
is quite effective without implying such a term, particularly 
having regard to the provision which required Mrs Sammons 
to assist in other areas. 

The term is not so obvious that it goes without saying, for 
the reason we have already advanced, and because the 
contract is effective without it. Certainly, such a term could 
be clearly expressed, and it would not necessarily, at least 
arguably, contradict any express term of the contract. 

However, all of the conditions set out in BP Refinery 
(Westemport) Pty Ltd v. Shire of Hastings (op cit) could not 
be complied with by implying such a term and such a 
condition cannot be, therefore, implied into the contract of 
employment. 

Next, we come to the question of dismissal and whether 
there was one. What occurred was this. There was a souring 
of relations between Mr Griffith and Mrs Sammons. Neither 
party disputed that that was the case. The souring occurred 
primarily because of the dismissal of Mrs Barron. Discus- 
sions occurred. Mr Griffith told Mrs Sammons that he could 
not work with her and offered her another position, requiring 
her to vacate the position of Administrative Assistant 
responsible to him. In other words, her employment would 
no longer be as his "Personal Assistant" (called "Adminis- 
trative Assistant"). The salary would be the same, the duties 
would be different, and she would be directly responsible 
to another person, not Mr Griffith (see page 205 (AB) "Job 
Description: Committee Administrator"). 

Mrs Sammons declined to accept the proposed termina- 
tion (see the letter of 9 March 1993 (page 204 (AB) from 
Mr Griffith to Mrs Sammons) sought to be effected by a new 
and different contract of employment. She declined to 
accept the offer of a new contract of employment and her 
employment was then unequivocally terminated forthwith 
by letter dated 11 March 1993 (see page 207 (AB)). She did 
not accept the offer, but she did not refuse it. She asked for 
an explanation why two persons were offered the same 
position. There was no such explanation. 

Mrs Sammons was summarily dismissed. It was not 
alleged that this was for any misconduct. It plainly was not. 
However, the dismissal was subject to her changing her 
mind and accepting thereafter a new and different position 
within 24 hours. It was simply not the case that she 
terminated her own employment. Her employment was 
unilaterally terminated. A new contract in a new position 
was then offered her which she did not accept. 

Mrs Sammons left and then an official of her union, Mrs 
Murphy, approached Mr Griffith. Mr Griffith, for some 
incomprehensible reason, took exception to this, but would 
not, in any event, grant Mrs Murphy's request that Mrs 
Sammons be given seven days not 24 hours to consider the 
offer. 

Mrs Sammons was paid four weeks pay in lieu of notice. 
She was not given 14 days notice as her contract required. 

It is a question of fact as to whether a change of duties 
amounts to a termination of the contract of employment with 
a new contract supplanting the old contract of employment, 
or, alternatively, whether it amounts to a variation of the 
original contract (see Quinn v. Jack Chia (Australia) Ltd 
[1992] 1 VR 567 at 576-579 per Ashley J). Where an 
employer and employee agree to an alteration in the 
employee's duties and responsibilities, which is profound, 
a court should be more ready to hold (unless the original 
contract of employment provided for contingency) that a 
new contract has replaced the old, or at least that the old 
contract, as varied, contained terms objectively appropriate 
to the new relationship created (see Quinn v. Jack Chia 
(Australia) Ltd (op cit)). 

In this case, the proposed change to Mrs Sammons' 
situation was and was intended to represent a change which 
was not comprehended by the contract initially made 
between them. It was clearly intended that a new contract 
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replace the old, and, indeed, when the proposed new contract 
was not entered into by Mrs Sammons the termination of the 
old contract was effected. 

In the end, what occurred was this. Mrs Sammons' 
contract of employment was terminated summarily, or, in 
any event, without the requisite notice. She was offered a 
new contract of employment in a different job which she 
sought extra time than that offered to consider. That time 
was not extended, and she did not accept the offer of the new 
position. She had been dismissed, in all of the circum- 
stances, unfairly. She was not constructively dismissed. 
There was an actual dismissal, as that is defined in MTT v. 
Gersdorf 61 WAIG 611 at 616 per Smith J, citing Fair J in 
Auckland Transport Board v. Nunes (1952) NZLR 412:— 

"The word "dismissal" may be used in a sense of 
a peremptory or arbitrary dismissal or a dismissal after 
due notice or payment under the terms of the contract 
of employment." 

The Commission at first instance found that Mrs 
Sammons was unfairly treated, the applicable principle 
being set out in Undercliffe Nursing Home v. FMWU 65 
WAIG 385 (see BHP Iron Ore Ltd v. TWU 73 WAIG 529 
at 530-531 per Franklyn J (cited by the Commission at first 
instance)). 

The Commission at first instance said at page 17 (AB) the 
following:— 

"Moreover, since Mr Griffith said he would have 
taken Mrs Sammons back if only she had sincerely 
apologised to him for her transgressions, it is obvious 
that not all avenues were explored in an attempt to save 
Mrs Sammons employment. In my opinion fairness 
required Mr Griffith to advise Mrs Sammons that he 
was open to an apology and it would also have been 
reasonable to allow Mrs Sammons a week to consider 
that advice. But Mrs Sammons was not so advised and 
I conclude that she was unfairly treated." 

There is ample evidence, as we have explained, that that 
was so. Further, there was no adequate answer to her further 
question why the job was offered to one other person. The 
dismissal was peremptory and failed to give proper notice 
or to explore the matter properly or give Mrs Sammons 
adequate time to consider her position. She was not guilty 
of misconduct. There was a rupture of the relationship 
through differences of opinion. 

We now turn to the grounds of appeal which are directed 
at the actual order made. 

The Commission at first instance had before it an 
application (see pages 5-7 (AB)) which sought re-employ- 
ment without loss of entitlements. The Commission ordered, 
inter alia, that Mrs Sammons be re-employed in effect ((ie) 
that she be offered a contract of service with salary of 
$36,500 per annum with conditions of employment not less 
favourable than apply to comparable co-employees). The 
Commission did so because it held that no case was made 
out against her re-employment. 

Mrs Sheila Ann Coates, an employee, said that it would 
not be a workable situation if Mrs Sammons returned, and 
she described tension between Mr Griffith and Mrs 
Sammons. Mr Griffith was vigorously opposed to her return. 
Mr Neville Allan Pozzi, the Deputy Director, was opposed 
to Mrs Sammons' re-employment. 

There is no doubt, on the evidence, that Mrs Sammons, 
on the weekend after her dismissal, told the President, 
Vice-President and two Councillors, Mr Griffith's employ- 
ers, (all of whom gave evidence), that he had financial 
troubles, that he was having difficulties with employees, that 
he was often out of the office (without good reason), and that 
he was intemperate with alcohol. This was rejected by all 
of the Councillors, one of whom said that she had a personal 
grouch. Mr Pozzi and Mr Griffith denied the truth of the 
allegations which Mrs Sammons made. All of them saw 
serious difficulties with her reinstatement or re-employ- 
ment. We make no criticism of Mrs Sammons approaching 
the Councillors. Her employment was terminated and she 
was appealing to her employer. 

The Commission at first instance found that Mrs 
Sammons had made mistakes and may have acted wisely if 
she had accepted the new position. The Commission also 
took into account the fact that Mr Griffith had no more faith 
in Mrs Sammons' ability to provide essential loyalty. The 
Commission also took account of her good record and noted 
that Mrs Sammons should have been given an opportunity 
to apologise. Further, she was the main income earner for 
her family. 

The Commission concluded (see page 18 (AB)) as 
follows:— 

"In my opinion the evidence of the councillors is no 
more evidence for the proposition that Mrs Sammons 
intention was to denigrate Mr Griffith, nor that she did 
so, than it was to put her own interests before them. I 
do not think any criticism can be levelled at Mrs 
Sammons because she approached three councillors in 
her own interests. She was the main income earner for 
her family and at that stage she was not employed by 
REIWA. It is only if it is probably true that her purpose 
was to denigrate Mr Griffith in councillors' eyes that 
her approaches are relevant and that is not shown." 

We heard submissions from either side in relation to this 
matter. It is not for us to substitute our opinion for that of 
the Commission at first instance (see BHP Iron Ore Ltd v. 
TWU {op cit) and House v. The King 55 CLR 499). 

However, the strong evidence was that Mrs Sammons had 
not accepted the newly offered position in the first place and 
that she had lost the trust of Mr Griffith. 

It will be most unusual that the equity, good conscience 
and substantial merits of a case of unfair dismissal will not 
require that the remedy of reinstatement, which is almost the 
only remedy available of any substance, is denied a person 
who has been unfairly dismissed (see FCU v. George Moss 
71 WAIG 318 and Gawooleng Dawang Inc v. Lupton and 
Others 73 WAIG 39). However, this is an unusual case. Mrs 
Sammons did denigrate Mr Griffith very seriously and in 
terms not accepted as true by his employers or by Mr Pozzi. 
This followed upon a rupture in the necessarily close 
relationship which a Chief Executive Officer and his/her 
Administrative Assistant must have. That though is not the 
main consideration. Having done so, it would be obvious 
that she could not work under him as his subordinate. 
Indeed, Mrs Sammons was checking his comings and goings 
before this and putting them in a diary. There could be no 
trust, it was said, and plainly there could not be. This is a 
case with unusual circumstances, as also existed in 
Gawooleng Dawang Inc v. Lupton and Others {op cit). 

The Commission at first instance found that the evidence 
of the Councillors was no more evidence that Mrs Sammons 
intended to denigrate Mr Griffith, than it was to put her own 
interests before them. However, the facts of the matter were 
this. The relationship of Chief Executive Officer and 
"Secretary" had soured. Mrs Sammons was given no 
reasonable opportunity to consider the new position offered 
her. She was a good employee with family responsibilities. 
On the other hand, she had, after the termination, made 
serious allegations to the Councillors about Mr Griffith 
which were rejected. Whatever her reason for so doing, the 
likelihood of her being able to work again as Mr Griffith's 
subordinate after that, even if not directly to him, after those 
occurrences, was not real. 

The Commission at first instance was entitled to find as 
it did in findings (1), (2), (3), (4), (5), (6), (7), (8), (9) and 
(10) (set out at pages 9-11 (supra)). However, it was not 
entitled to find that Mrs Sammons should be re-employed, 
because there was no evidence that she wanted any but her 
old position back. In addition, there was ample evidence that 
it would not be conducive to industrial harmony to appoint 
her to an alternative position. 

There was evidence, and it was open to find, that the 
contract relationship between Mr Griffith and Mrs Sam- 
mons, and, indeed, REIWA, had irretrievably broken down, 
which it plainly had. 

In the exercise of the Commission's discretion whether 
or not to order reinstatement, evidence of events which 
occurred after termination are relevant. The Commission at 
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first instance commented upon the applicant's approach to 
three Councillors of the respondent. The Commission 
concluded that criticism cannot be levelled at Mrs Summons 
because she did so. However that conclusion is not, in our 
view, the material conclusion. From the evidence the 
approach by the applicant to the three Councillors was not 
merely to secure some intervention on her behalf by one or 
all of them. The evidence is that she denigrated, apparently 
without foundation, the Chief Executive Officer of the 
respondent. A primary purpose was to undermine the Chief 
Executive Officer. In our view, that was a material fact 
which the Commission at first instance failed to take into 
account. 

There was also evidence from the witnesses, Mrs Coates, 
Mr Pozzi, Mr Michael Randall Bamsley and Mr Paul Ralph 
Druit, that a proper working relationship would not be able 
to be re-established. This evidence does not appear to have 
been taken into consideration by the learned Commissioner. 
It seems to us that those circumstances constitute a failure 
to take a relevant consideration into account, and fits within 
House v. King {op cit). 

In the circumstances, and for those reasons, the Commis- 
sion's discretion miscarried. The order was plainly, how- 
ever, within jurisdiction, nothing having been put to us to 
establish otherwise. 

Grounds 3 and 5 are made out. 
We would uphold the appeal and quash the decision made 

at first instance. 
Order accordingly. 

Appearances: Mr R J Andretich (of Counsel) (instructed 
by Corser and Corser) on behalf of the appellant. 

Mr R Dhue on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Real Estate Institute of Western Australia Inc 

(Appellant) 
and 

The Federated Clerks' Union of Australia Industrial Union 
of Workers, WA Branch 

(Respondent). 
No. 939 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 
SENIOR COMMISSIONER G. G. HALLIWELL 

COMMISSIONER A. R. BEECH. 
23 November 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 4th day of August 1993, and having heard Mr 
R. J. Andretich (of Counsel) on behalf of the appellant and 
Mr R. Dhue on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 23rd day of November 1993 
wherein it was found that the appeal should be upheld, it is 
this day, the 23rd day of November 1993, ordered as 
follows:— 

(1) That appeal No 939 of 1993 be and is hereby 
upheld. 

(2) That the decision of the Commission in applica- 
tion No CR 113 of 1993 made on the 16th day of 
June 1993 be and is hereby quashed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees Union, Industrial 

Union of Workers, West Australian Branch 
(Appellant) 

and 
Clover Meats 
(Respondent). 

No. 837 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER C.B. PARKS. 

26 November 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal against the decision of the Commission 
at first instance, constituted by a single Commissioner. This 
appeal is brought under s.49 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

The decision appealed against is an order made on 4 May 
1993 in the following terms, formal parts omitted (see page 
8 of the appeal book (hereinafter referred to as "AB")):— 

"(1) That the tally to be applied to the Beef slaughter- 
ing floor at the Clover Meat operations in 
Waroona shall be 15 head per person per day. 

(2) This tally shall come into operation from the date 
of this Order." 

The order made sprang from an application by the 
respondent herein. Clover Meats, brought under s.44 of the 
Act, whereby, as applicant, the respondent claimed that the 
ultimate tally should be 15.35 with an allowance for 
rodding. The respondent organisation, the Australasian Meat 
Industiy Employees Union, Industrial Union of Workers, 
West Australian Branch (hereinafter referred to as "the 
AMIEU"), of course, objected to and opposed the claim and 
the matter was heard and determined by the Commission at 
first instance and the decision referred to above was made. 
The application was one made under the provisions of the 
Meat Industry (State) Award 1980, No R 9 of 1979 
(hereinafter referred to as "the award"). 

Ground 1 of the grounds of appeal was withdrawn. 
It is against that decision that the appellant now appeals, 

and the grounds of appeal, as amended by leave, in terms 
of Re-Amended Schedule A, are as follows:— 

"1. The Senior Commissioner erred in law in finding 
that the tally to be applied to the beef slaughtering 
floor at the Clover Meat operation in Waroona 
("The Clover Meat Operation") should be 15 
head per person per day despite the fact that he had 
found that the slaughtering system was not 100% 
efficient. 

PARTICULARS 
1. The Senior Commissioner found that the 

tally to be applied to the Clover Meat 
Operation should be 15 head per person. 

2. The Senior Commissioner found that the 
slaughtering system used at the Clover Meat 
Operation was not 100% efficient. 

3. Clause 30 (8) of the Meat Industry (State) 
Award ("The Award") provides that "Not- 
withstanding any other provision of this 
clause, tallies shall be negotiated between the 
employer and the union when it is shown that 
any of the mechanical aids in subclause (7) 
of this clause or the slaughtering is not one 
hundred per cent efficient." 

2. The Senior Commissioner erred in fact in finding 
that the slaughtering system at the Clover Meat 
Operation was very close to 100% efficient. 
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PARTICULARS 
The Respondent led evidence from slaughtermen 
employed at the Clover Meat Operation and from 
AMEIU (sic) organisers that the slaughtering 
system had serious flaws making it inefficient. 

3. The Senior Commissioner erred in law and/or fact 
in failing to give any or sufficient weight to the 
evidence before him that the slaughtering system 
at the Clover Meat Operation in Waroona was 
inefficient. 

PARTICULARS 
The Respondent repeats the particulars provided 
in paragraph 2. 

4. The Senior Commissioner erred in law and/or fact 
in failing to give any or sufficient weight to the 
evidence before him that the slaughtering system 
at the Clover Meat Operation was inefficient by 
reason of its lack of safety. 

5. The Senior Commissioner erred in law and/or fact 
in placing any or undue weight upon the report of 
Inspector R Jenkins of the Department of Occupa- 
tional Safety Health and Welfare ("The DOSHW 
Report"). 

6. The Senior Commissioner erred in law and/or fact 
in failing to give any or sufficient weight to the 
evidence before him that the Applicant had 
admitted that the slaughtering system at the 
Clover Meat Operation was inefficient and that it 
would be inappropriate to apply a full tally while 
these inefficiencies remained. 

PARTICULARS 
The admissions were made in a letter dated 13 
January 1993 from Clover Meat to the Appellant 
("the letter") which was tendered in evidence 
before the Commission. 

7. The Senior Commissioner erred in law and/or fact 
in failing to give any or sufficient weight to the 
evidence before him that the inefficiencies admit- 
ted to in the letter had not been rectified. 

8. The Senior Commissioner erred in fact in finding 
that the slaughtering system at the Clover Meat 
Operation and at the E.G. Green operation in 
Harvey ("The E.G. Green Operation") were 
reasonably similar and constituted a reasonable 
comparison. 

9. The Senior Commissioner erred in law and/or fact 
in failing to give any or sufficient weight to the 
evidence before him that there were significant 
differences between the Clover Meat Operation 
and the E.G. Green Operation so that no proper or 
reasonable comparison could be drawn between 
them. 

10. The Senior Commissioner erred in law and/or fact 
in failing to give any or sufficient weight to the 
evidence before him of loss of earnings of 
slaughterers at the Clover Meat Operation in 
accordance with the structural efficiency princi- 
ples in the National Wage Case. 

11. The Commissioner erred in law and/or fact in: 
(i) failing to consider the Appellant's applica- 

tion for an inspection of the chain system at 
Metro meats at Linley Valley ("The Linley 
Valley Operation"); 

(ii) failing to permit the the (sic) Appellant to put 
its case fully by failing to consider and/or 
grant the Appellant's request for inspection 
of the Linley Valley Operation; 

(iii) failing to give reasons for his decision not to 
grant the Appellant's request for inspection 
of the Linley Valley Operation. 

12. Alternatively to 11, the Senior Commissioner 
erred in law in: 

(i) deciding that no inspection of the Linley 
Valley Operation should be conducted; 

(ii) failing to communicate that decision to the 
parties in order that they could consider their 
positions and if necessary lodge an appeal 
against the decision. 

13. The Senior Commissioner erred in law by breach- 
ing the rules of natural justice in that he received 
into evidence the DOSHW Report and finally 
determined the matter in dispute: 

(i) without allowing the Appellant an opportu- 
nity to see and make submissions upon the 
DOSHW Report; 

(ii) without allowing the Appellant an opportu- 
nity to lead evidence in rebuttal or to cross 
examine Inspector Jenkins. 

14. The Senior Commissioner erred in law and/or fact 
in failing to give any or sufficient weight to the 
evidence before him that the kill viewed during 
two inspections made by him on 2 March 1993 
and 18 March 1993 at the Clover Meat Operation 
was atypical of the average kill at Waroona. 

15. The Senior Commissioner erred in law and/or fact 
in failing to give any or sufficient weight to the 
evidence before him that the slaughtering system 
at the Clover Meat Operation was not a mechani- 
cal system within the terms of the Award. 

16. The Senior Commissioner erred in law and/or fact 
in allowing the Respondent's claim for an addi- 
tional tally for an automatic tail puller, an 
automatic feed to saw and an automatic feed from 
saw. 

PARTICULARS 
(i) The representative for the Respondent as- 

serted from the bar table that an automatic 
tail puller, an automatic feed to saw and an 
automatic feed from saw were operating at 
the Clover Meat Operation. 

(ii) No evidence was called by the Respondent 
to prove these assertions. 

(iii) The inspections conducted by the Senior 
Commissioner should have revealed that no 
such machinery existed at the Clover Meat 
Operation. 

17. The Senior Commissioner erred in law and/or fact 
in failing to give any or sufficient weight to the 
evidence before him that there was no automatic 
tail puller, automatic feed to saw or automatic feed 
from saw at the Clover Meat Operation. 

THE APPLICANT SEEKS AN ORDER that the 
order made by Senior Commissioner Halliwell in 
matter number CR57 of 1993 on 4 May 1993 be 
quashed." 

There were also two applications, one to extend time 
within which to file and serve the appeal books, and one for 
an extension of time within which to make such an 
application. The applications were not opposed seriously, 
and it was in accordance with s.26 of the Act, considering 
the manifest prejudice to the appellant if we did not grant 
them, to grant the applications. 

Background. 
This matter was heard by the Commission at first instance 

on 9 March 1993 and 15 March 1993. 
At page 186 (AB), on 15 March 1993, the Commission 

was reported as having said:— 
"Mr Maguire, and Mr Darcy, you will both be aware 

of section 27(l)(i) of the act, which says the commis- 
sion can refer any matter to an expert and accept his 
report as evidence. What I am going to do is to fax 
exhibit K to the chief inspector of DOHSW and ask him 
to send an inspector down to go through the health and 
safety aspects of the report and to provide me with a 
report as to that. That report will then be given to you 
both and you can then comment on it after that has been 
done. I also record that I will be asking the chief 
inspector to have whoever he sends—inspector he 
sends—not pre announce his visit, he will simply arrive 
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on site and obviously on the day he arrives he will make 
himself known to your management people and to your 
delegate, Mr Maguire. All right, thanks. It is back in 
your hands." 

In the meantime, an inspection had been conducted of the 
respondent's abattoir at Waroona, which was the subject of 
the respondent's application. 

On Wednesday, 17 March 1993 and Thursday, 18 March 
1993, a Mr R K Jenkins inspected the Clover Meat abattoir 
at Waroona. This was upon request from the Commission 
at first instance. On the first day, he interviewed a number 
of named persons, apparently in the absence of the 
Commission at first instance and the representatives of the 
parties. At least if it were not in their absence there is 
nothing to indicate that they were present. On the second 
day, 18 March 1993, a number of other persons were "met" 
in addition to those interviewed the previous day, they being 
the Commission at first instance, his Associate, Mr Mervern 
Davey of the Meat and Allied Trades Federation, and Mr 
Glen Ferguson, an organiser with the appellant organisation. 

There was a report made by Mr Jenkins (see pages 18-19 
(AB)), which reads as follows:— 

"TO: C 1 W—R ELKINGTON 
FROM: R JENKINS 
SUBJECT: CLOVER MEATS ABATTOIRS— 
WAROONA 

On Wednesday and Thursday March 17 and 18,1993 
an investigation was carried out at the subject premises 
following a request from the Industrial Relations 
Senior Commissioner—Mr G Hallywell (sic) regarding 
complaints concerning health and safety issues raised 
by the Australasian Meat Industry Employees Union 
(AMIEU). The list of complaints is contained hereun- 
der; 

On TUesday the investigation centred on discussions 
with: 
Be van Treloar Operations Manager 
Ray Morley Works Manager 
George Garrett Safety Co-ordinator 
Charnel Delia AMIEU delegate 
Paul Jones Beef Floor Supervisor 
Peter Wilson By Products Supervisor 
Clinton Gardner H & S Representative Beef 

Floor 
Barry Cross H & S Representative Boning 

Floor 
Adele Wilson First Aid Officer 
and various employees of the Beef Floor, Boning Room 
and By Products. 

All persons were questioned regarding the role and 
functions of the Health and Safety Committee and 
opinions sought on the performance of the same. 

Response overall was for total support and confi- 
dence in the Health and Safety Committee and the 
systems in place to adequately deal with the issues 
raised by the Union. 

The structure of the Health and Safety Committee is 
as follows: 

2 Health and Safety Representatives—Boning Room 
1 Health and Safety Representative—Pig Floor 
1 Health and Safety Representative—Beef Floor 
1 Health and Safety Representative—Mutton/Goat 

Floor 
1 Health and Safety Representative—Maintenance 
1 Production Manager 
1 Floor Supervisor on a rotational basis 
The Safety Co-ordinator and First Aid Officer attend 

as visitors. 
On Thursday (March 18) the following persons were 

met in addition to those interviewed the previous day. 
Gary Hallywell (sic)—Senior Commissioner 
June Edwards—Associate to the Senior Commis- 
sioner 
Mervern Darcy—Meat and Allied Trades Federation 
Glen Ferguson—Organiser AMIEU 

Mr Hallywell (sic) explained that his involvement on 
site was only to gather information and observe 
operations relative to the dispute over the tally system 
that was currently before his Industrial Relations Court. 

He further advised that the issues relating to health 
and safety raised by the AMIEU had been referred to 
DOHSWA and all that be required was report on the 
situation. 

At that time Mr Hallywell (sic) was advised that 
although the investigation was still continuing, my 
recommendation at that time was that it was considered 
that the health and safety committee was competent 
enough to deal with the issues raised by the AMIEU. 

Additional interviews were conducted with employ- 
ees of the By Products and Beef Floor sections for the 
remainder of the day. 
CONCLUSION 

It is considered that the Health and Safety Commit- 
tee is competent to deal with the issues raised by the 
Union. I have been advised by the Health and Safety 
Co-ordinator, Mr G Garrett that the list has been tabled 
at a special meeting of the committee for action. 

For DOHSWA to follow-up the complaints is 
considered counter productive, especially when 
DOHSWA has only been advised of the complaint via 
the I.R.C. 
RECOMMENDATIONS 

1. No further action be implemented regarding the 
Unions complaints. It is deemed the health and 
safety committee is competent to deal with all the 
matters raised. 

2. Senior Commissioner Hallywell (sic) be advised 
that investigation has revealed that the health and 
safety committee is competent to deal with the 
matters and that DOHSWA will not become 
further involved unless requested under section 
25(1) of the Act." 

The report itself is not dated. 
In addition, by letter dated 11 February 1993 (see page 

16 (AB)), the Associate to the Commission at first instance, 
Mrs J Edwards, wrote a letter to Mr G Maguire of the 
respondent organisation, in reply to a letter he had written 
dated 9 February 1993 (see page 15 (AB)) which suggested 
that a comparative inspection should be made not only of 
E G Green's plant at Harvey, but also of Metro's operation 
at Linley Valley, and that these two inspections should be 
made prior to the inspection at Waroona. The material part 
of Mrs Edwards' reply is in the second and third paragraphs 
and reads as follows (see page 16 (AB)):— 

"I confirm my verbal advice to you of yesterday that 
inspections will now commence at 10am at E.G. 
Greens in Harvey from which we shall then proceed to 
Clover Meats in Waroona. The inspection date shall 
remain as 2nd March, 1993. Further, the hearing date 
of 4th March, 1993 is unchanged. 

If, at the conclusion of the proceedings on 4th March, 
the Senior Commissioner deems it necessary that a 
further inspection should take place at Linley Valley, 
arrangements shall be made accordingly." 

In fact, therefore, no inspection at Linley Valley occurred. 
There were further proceedings in the Commission on 30 

March 1993. 
On 30 March 1993, Mr Darcy, who appeared for the 

respondent, said in his submissions (see pages 210-211 
(AB)):— 

"We have heard today in Mr Maguire's submissions 
this is the only type of its kind in Australia. I say to you, 
sir, that that's totally incorrect. Furthermore, sir, on our 
inspections we all spoke with the DOHSW representa- 
tive in your company, who stated that the safety 
concerns he did not see as a major consideration. He 
believed that these matters could be dealt with by the 
employer and the employees present at the particular 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3325 

company. That has always been the intention of the 
applicant in this particular case; always will be. There 
is no change." 

On 31 March 1993, by facsimile, the Associate to the 
Commission at first instance sent an undated copy of the 
report to Mr Maguire, the advocate for the respondent 
AMIEU, and the appellant in these proceedings (see page 
17 (AB)). 

The order issued, as we have said, on 4 May 1993, and 
it was common ground that no opportunity to address the 
Commission at first instance was afforded the representa- 
tives. No-one sought to address him either or to adduce 
evidence. The reasons for decision issued on 4 May 1993. 
There is no record of any Minutes of Proposed Order having 
issued when one examines the original file or any speaking 
to the Minutes, nor of any warning of the right to speak to 
the Minutes. If that is the case, s.35 of the Act has not been 
complied with, and the decision is statutorily invalid. Since 
that is not a ground of appeal, we make no finding in relation 
to that omission. 

However, the substantial factual background and the 
background of the application under the award should also 
be examined. Clause 30.—Work of Employees in Slaughter- 
ing Sections, subclauses (7) and (8) of the award, prescribe 
as follows:— 

"(7) (a) When mechanical aids are used for cattle 
slaughtering (mechanical or gravity sys- 
tems), for the purpose of calculating tally per 
man per day, they shall count as follows: 

Head 
Upward Hide Stripper 0.5 
Johnson Hide Stripper 1.5 
Downward Hide Puller 2.0 
Automatic Tail Puller 0.25 
Automatic Feed to Saw 0.25 
Automatic Feed from Saw 0.25 
Brisket Saw 0.10 
Hock Cutter—all hocks 0.25 

—two hocks 0.125 
When H-bone is not chopped down 0.25 

(b) No combination of the aids listed in para- 
graph (a) of this subclause shall increase tally 
by more than 2.85 head per man per day. 

(8) Notwithstanding any other provision of this 
clause, tallies shall be negotiated between the 
employer and the union when it is shown that any 
of the mechanical aids in subclause (7) of this 
clause or the slaughtering system is not one 
hundred per cent efficient. 

In the event of any change in the slaughtering 
system or upon the introduction of mechanical 
aids not referred to in subclause (7) of this clause, 
either party may apply to vary the tallies pre- 
scribed in this clause for slaughtering cattle, 
calves, sheep, lambs, goats and pigs." 

The respondent seeks the tally increase of 2.85 head per 
man per day as per the award so that with a tally of 12.5 plus 
2.85 for the mechanical aids, 15.35 would be the total tally. 

It was the appellant's case that inefficiency has existed, 
and existed at the material time, in the system, which meant 
that it was not 100% efficient, notwithstanding the use of 
the various mechanical aids. 

The appeal relates to a decision by the Commission at first 
instance to increase the tally applicable to slaughtermen at 
an abattoir in Waroona conducted under the business name 
of Clover Meats. Clover Meats decided to substantially 
upgrade its technological base at the plant and invested some 
$3,000,000 in various technological innovations, including 
the introduction of various slaughtering aids onto the floor. 
The company applied, therefore, under clause 30 of the 
award, to increase the tally. The union opposed the claim 
and the matter was heard and determined. 

The tally was increased by the order of the Commission 
from 12 to 15 head per person per day. 

Clause 30(7) and (8) are the pertinent award provisions. 

"Tally" is defined in AMIEU v. Action Food Bams and 
Others 69 WAIG 1884 at 1885 as follows:— 

"A tally may be defined as the number of animals 
to be slaughtered in a day by a slaughterman, so that 
it can fairly be said, taking all factors and conditions 
at the place of employment into account, to be a fair 
day's work for a fair day's pay, and, above that tally, 
overtime and penalty rates prevail (see per the Full 
Bench in West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of Work- 
ers, Perth v. Watsons Foods (W.A.) Ltd 60 WAIG 503 
at 504)." 

(See, too, Norwest Beef Industries v. AMIEU (1985) 
AILR 13). 

In other words, the tally is the number of head of cattle 
(or sheep, etc) to be slaughtered per day, per person as a base 
rate wage before going to over-tally amounts. 

Before the new system was brought in, which was 
designed to improve slaughtering capacity at the abattoir, a 
union delegate, Mr Luciano Delia Franca, Mr D Racco, the 
Beef Supervisor, and Mr R Morley, the Works Manager, 
visited the Eastern States to inspect various mechanical aids 
in operation in August 1992. Upon return they showed 
videos of these operations to the employees concerned. 

The complaint by the union was not that the actual 
mechanical aids used in the operation were inefficient, but 
that the system itself was not 100% efficient in terms of 
clause 30 of the award. It was alleged to be inefficient in 
three respects. Firstly, its inefficiency manifests itself in loss 
of income to the slaughterers. Secondly, it was inefficient 
because there were safety problems. Thirdly, the income of 
the employees was reduced. 

What effectively occurred is that the old gravity system, 
whereby the carcasses were moved along the chain in the 
course of the slaughtering process, was replaced by a 
mechanical chain. It seems, on the evidence, that the chain 
is pre-set so that it allows certain times within which to 
perform various tasks, then the carcass moves on along the 
chain so that the next task can be performed. In other words, 
the carcasses are moved along, not by gravity, but by the 
mechanical operation of the chain. On the old system, there 
were nine member slaughtering teams. On the new system 
there are 11. In addition, employees now work eight and a 
half hour shifts as distinct from eight hours previously. 

By letter dated 13 January 1993, the respondent conceded 
that there were some problems of inefficiency (see exhibit 
A, pages 23-24 (AB)). The respondent lists a number of 
areas in which changes are to be made before a maximum 
tally can be determined in line with the award (see page 24 
(AB)). We reproduce that letter, formal parts omitted, 
hereunder:— 

"FOLLOWING OUR DISCUSSION TODAY ON 
AN INTERIM ARRANGEMENT FOR BEEF TAL- 
LIES AT WAROONA THE COMPANY IS PRE- 
PARED TO ACCEPT THE FOLLOWING:— 

1. AN INTERIM TALLY OF 14.4 WITH A TEAM 
OF 10 SLAUGHTERMEN. 

2. THE TASK OF KNOCKING WILL BE A 
LABOURERS TASK WITH AN ALLOWANCE 
OF $10.00 PER DAY AS AN ADDITIONAL 
PAYMENT. 

WE ARE NOT PREPARED TO ALTER THE 
PAYMENT TO THE "MUSLIM STICKER" AS WE 
FEEL THE CURRENT WAGE IS QUITE SATIS- 
FACTORY ESPECIALLY IF ALTERNATING ON 
THE MUTTON FLOOR. 

THE FOLLOWING ITEMS WILL BE ATTENDED 
TO IN CONSULTATION WITH OUR ENGI- 
NEERS:— 

1. ALTERATIONS TO THE LANDING CRADLE. 
2. PLUMBING REPAIRS IN AMENITIES. 
3. FAN IN THE TAG & ROPE PREPARATION 

ROOM 
4. IMPROVED VENTILATION IN THE BY 

PRODUCTS BAGGING AREA. 
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5. IMPROVED VENTILATION IN THE GOAT 
DE-HAIRING ROOM. 

THE INTERIM ARRANGEMENT FOR A BEEF 
TALLY IS IN RECOGNITION OF SOME PROB- 
LEMS OF EFFICIENCY THAT STILL NEED TO BE 
IMPROVED IN THE NEW SYSTEM AND THE 
INABILITY AT THIS STAGE OF THE UNION AND 
THE COMPANY TO BE ABLE TO DETERMINE 
WHAT THE FINAL TALLY FOR THE SYSTEM 
SHOULD BE DUE TO THOSE INEFFICIENCIES 
AND CERTAIN MATTERS OF AWARD INTER- 
PRETATION. THIS INTERIM ARRANGEMENT 
WILL APPLY FOR 6 MONTHS AND THEN AN- 
OTHER REVIEW SHOULD BE UNDERTAKEN OF 
THE SITUATION AT THAT TIME. 

THE COMPANY RECOGNISES THAT 
CHANGES HAVE TO BE MADE IN THE FOLLOW- 
ING AREAS BEFORE A MAXIMUM TALLY CAN 
BE DETERMINED IN LINE WITH THE MEAT 
INDUSTRY AWARD AND THE MECHANICAL 
AIDS INSTALLED IN THE SYSTEM. 

1. EXTENSION OF THE BLEEDING AREA 
2. MODIFICATIONS OF THE KNOCKING BOX 
3. ALTERATIONS AND EXTENSION TO THE 

LEGGING STANDS 
4. INSTILLATION OF A RISE AND FALL PLAT- 

FORM ON FLANKING STAND 
5. IMPROVEMENT IN THE GENERAL ME- 

CHANICAL RELIABILITY OF THE SYSTEM 
THE COMPANY APPRECIATES THE SPIRIT OF 

GOODWILL That HAS GONE WITH THESE DIS- 
CUSSIONS AND I TRUST THIS AGREEMENT IS 
ACCEPTABLE TO YOUR MEMBERS." 

There was evidence from Mr Raymond John Morley, the 
Works Manager at Clover Meats, Mr Bevan Garfield 
Treloar, the Operations Manager at Clover Meats, and Mr 
Robert Lee Fryer, the Supervisor, slaughter floor, at E G 
Green's of Harvey, for the respondent. 

For the appellant, Mr Luciano Delia Franca, a slaughter- 
man with 27 years experience employed at Clover Meats and 
the appellant's shed delegate, gave evidence. There was 
further evidence for the appellant from Mr Giuseppe Bavaro, 
and Mr Michael George Delia Franca, slaughtermen at 
Clover Meats, with 23 and 27 years experience respectively, 
as well as Mr Graeme John Haynes, an organiser with the 
appellant with special duties relating to occupational health 
and safety, and Mr David Harold Hopperton, also an 
organiser. 

There was a report (exhibit K) from Mr Haynes which set 
out the complaints about safety matters in detail (see pages 
35-41 (AB)). 

The System. 
The system is not a gravity system. There was evidence 

from a number of persons that it is a mechanical chain. It 
replaced the old gravity rail system and is a stop-start system 
which is pre-set. The complaint was that it moves on before 
a task is finished on a carcass, and there are only four work 
stations which have stop buttons on them. 

Mr Luciano Delia Franca's evidence was that the system 
had made it easier for a few of the workers, whereas tasks 
for the others remained the same and were perhaps a little 
bit harder. 

There was a complaint that people got behind on the new 
system. In other words, (see the evidence of Mr Luciano 
Delia Franca), the machine moves on before a task is 
finished and only four stations have a button which can stop 
it. 

There was a complaint of breakdowns in the system 
which were not as many as earlier on, but which still 
occurred. 

A hide puller was put in which pulls down not up. It is 
efficient. However, it needs two people to operate it. Mr 
Morley said that it was 100% efficient. He also said that 
there are new efficient hock cutters and the bleed rail system 
is easier. Mr Morley's evidence was that because this system 

is a more efficient one, it can achieve with an 11 man team 
the processing of 340 export cattle on an eight hour shift, 
whereas the old system would do 240 export cattle or 
260-270 in a mixed kill of baby beef and export cattle. 
However, seven labourers are employed, so that nine extra 
people are employed. The bleed rail holds four to five 
carcasses less than at E G Green's. Whilst they would do 
300. 320 to 340 a day this is with two extra slaughtermen 
working an eight and a half hour day and with three quarters 
of an hour for lunch (see pages 74-75 (AB)). 

Mr Fryer thought that the slaughtermen (presumably on 
second leg) would have enough room ifheremovedthe hock 
first. Further, he was of opinion that the short bleeding rail 
at Clover Meats made no difference. When he saw the 
system at Clover Meats, they were killing fairly substantial 
steers. He could not see the stop-start system affecting the 
workers one iota. 

Mr Luciano Delia Franca said that they slaughtered 
330-340 on a good day, but that the men lost $3000 over the 
first two months. They were earning more on the gravity 
system, he said. 

Mr Luciano Delia Franca said that there were still 
breakdowns, but not as many as two months ago. People get 
behind on the new system and cannot help each other out. 
Mr Fryer said that he had seen one worker help another out 
when he examined the Clover Meats system. 

Mr Luciano Delia Franca said that the hide puller creates 
more work (see page 110 (AB)). There is a lack of room for 
the second legger at Clover Meats. Further, electrical 
stimulation of the carcass has caused other problems, 
although, as a result, animals on the bleed rail do not kick. 
One or two animals a week fall of the rail, whereas 
previously there were 15 every day. This was the fault of 
the system, not the employees. He was not shaken on his 
evidence that the pay has not reached the old gravity rail 
levels. 

Mr Bavaro, who works as a second legger, complained 
there was not sufficient space for him to do his job. Further, 
the stimulator stiffens the legs on carcasses and makes it 
hard to cut inside the flanks. The task is more difficult than 
under the previous system. He has to press the stop button 
20 times or more a day. His job takes more time to do than 
the time he has got to do it. 

Mr Michael George Delia Franca has been a slaughterman 
for 27 years and is the guttee on the beef chain. On the bigger 
carcasses he does not have time to do his job. His main 
complaint was that he has to bend a great deal below floor 
level to do his work. He made the point (see page 151 (AB)) 
that on the day of the inspections they were slaughtering 
baby beef. There were no big steers there which bring below 
floor level. One system was not efficient at Clover Meats, 
he said, because he had to work at 12 to 18 inches below 
floor level on his stand. It would help, he said, if the 
carcasses were kept at ground level. 

Mr Haynes said that Clover Meats, in safety matters, 
compared unfavourably with a number of other abattoirs 
which he had seen. He, too, referred to his report (exhibit 
K) which sets out the problems in detail with the knocking 
box, the blood pit, sticker beef floor, gutting problem, 
electrical stimulator, second legging stand, siding stand, top 
trimming stand, beef packing, ammonia tanks, by products, 
beef tripe preparation room, and boning room. Some 
statements he made were as a result of interviews with 
employees; others were from observation. 

Mr Hopperton said that the slaughtering team was 
unbalanced and this affected the efficiency of the operation. 
The inefficiencies lie, he said, in a chain which is not 
constantly running. These are because of the stop-start 
system. The earnings, he confirmed, are still slightly below 
those achieved on the gravity chain. He also said that during 
inspections the majority of beasts "put through" were baby 
beef which go through quicker and easier than large beasts 
or larger beasts. He said that the slaughtermen are more than 
efficient. He also gave evidence that the numbers slaugh- 
tered per day will not increase. He, too, gave evidence that 
on the day of the inspection of the Clover Meat abattoir by 
the Commission at first instance the killing was very small 



baby beef. He also asserted that the applicant employer, at 
first instance, needed longer hours and two more slaughter- 
men to achieve what they achieved on the old chain. 

Changes. 
The evidence for the respondent was that the changes 

referred to in exhibit A (pages 23-24 (AB)) had not been 
carried out. Likewise the problems referred to in exhibit K 
had not been remedied, on Mr Haynes' evidence. In 
particular, the modification to the knocking box was not 
carried out. A modification was made to the knocking box 
which was not discussed with the workforce. No rise and fall 
platform was put in on the flanking stand. Beasts still fall 
off the chain at the rate of three a day, sometimes, and none 
for a week, sometimes. 

Mr Luciano Delia Franca's evidence was that Mr Morley 
told him that the first three alterations referred to in exhibit 
A would not be effected if the tally were increased as a result 
of the hearing at first instance. However, we cannot see that 
this was put to Mr Morley in cross-examination, at first 
instance. 

As to changes, Mr Delia Franca's evidence was that there 
was no extension of the bleeding area done. There was no 
significant modification to the knocking box. The modifica- 
tions discussed between the employees and management to 
the knocking box were not carried out. There were no 
alterations to the second legging stands (see exhibit A). 
There was no extension of a rise and fall platform on the 
flanking stand (see exhibit A). 

E G Green's System. 
Mr Morley's evidence was that the system was basically 

the same. This included the hock cutters, the brisket saw, 
as well as the feed on and off saw were basically the same 
as at Clover Meats. 

The bleed rail at Clover Meats holds four to five 
carcasses, but at E G Green's it holds 10 to 15. At E G 
Green's they do 600 cattle a day and at Clover Meats they 
do 300, 320 to 340, depending on the nominated kill, on Mr 
Morley's evidence. 

The hide puller, according to Mr Fryer, is an upward hide 
puller. That at Clover Meats is a downward hide puller. Mr 
Fryer's evidence was that the only real difference was that 
at Clover Meats they did not clear the front legs. He was of 
opinion that they were efficient. He said that the chain and 
everything which linked in was nearly exactly the same. 
However, at E G Green's they have a set team of 16 
slaughtermen and they put through 650 beef, the largest kill 
of beef in the State. 

At E G Green's the introduction of mechanical aids 
improved the earnings of slaughtermen. Mr Fryer did not 
conceded that E G Green's system is more efficient, because 
it goes twice as fast, but said that the Clover Meats system 
was efficient for the requirement of their kill. He was not 
certain that the workers at Waroona could go faster. 

Mr Luciano Delia Franca's evidence was that the bleed 
rail at Clover Meats holds four carcasses, but the bleed rail 
at E G Green's holds 16. 

Mr Michael George Delia Franca said that when he had 
been at E G Green's he had not seen any beasts hanging 
below the level of the actual floor. 

Mechanical Chain. 
Mr Morley described the new system as a mechanical 

chain. Mr Fryer described the system as a mechanical chain 
because it works on the same system as at E G Green's, 
except that it stop-starts. Mr Morley accepted that it was not 
like any which he had seen in Australia. Mr Bavaro 
described the chain as a mechanical chain. Mr Michael 
George Delia Franca accepted that this was a mechanical 
chain. 

Findings of the Commission at First Instance. 
The Commission at first instance made the following 

findings at first instance (see pages 10-14 (AB)):— 
"From a consideration of the submissions, evidence 

and, in particular, two extensive inspections by the 

Commission of the Waroona operation and one at the 
E.G. Greens works for comparison purposes, the 
following findings are made: 

(a) Following discussions with employees and 
the Union Officials of the time the applicant 
decided to improve both slaughtering capac- 
ity to "feed" a new boning room a total 
investment at Waroona of some $3 million 
dollars. 

(b) Union delegate, Mr C. Delia, Mr D. Racco 
(Beef Supervisor) and Mr R. Morley (Works 
Manager) visited eastern states meat works 
to inspect various mechanical aids in opera- 
tion in August 1992 and, upon return, showed 
videos to the employees concerned of their 
operation including the hide puller. 

(c) Retraining of slaughterpersons over a two 
week period was undertaken after the instal- 
lation of the new mechanical aids to over- 
come "teething problems" and an average of 
300 head per day were being processed. 

(d) The inspection of the chain operation at 
Waroona and the chain operation at E.G. 
Greens at Harvey reveals a reasonable simi- 
larity of operation as between the two chains 
albeit that there are some differences such as 
the hidepullers operation and the evisceration 
table operation for example. 

(e) The alleged safety issues were inspected by 
Inspector R. Jenkins of DOHSWA, whose 
report is as follows: 

No further safety issues have been drawn to the 
Commission's notice in respect of the operation of the 
mechanical aids on the chain itself. 

(f) The evidence and, particularly, the inspec- 
tions confirm that the mechanical aids them- 
selves operate at full efficiency having regard 
to the daily throughput of three hundred and 
forty (340) cattle in eight (8) hours. 

(g) An allowance for rodding has been assessed 
by the Commission, as the parties were 
unable to reach agreement on it, at .125. 

(h) The chain layout inspected is not 100% 
efficient at present however, it is very close 
thereto and a tally (including the allowance 
for rodding) of 15 head is appropriate in all 
of the circumstances." 

Submissions of Counsel. 
We summarise hereunder the submissions of Counsel for 

the parties. 
GROUNDS 2, 3, 4, 6 AND 7 

Ms Giles (of Counsel), for the appellant, made a number 
of submissions about these grounds. She submitted that by 
virtue of clause 30(8) of the award, if it is shown that either 
the mechanical aids are not efficient or the slaughtering 
system is not 100% efficient, then there shall be negotiations 
about the total tally. 

In this case, it was apparent that the union was of the view 
that there were inefficiencies and the parties attempted to 
negotiate; then the matter was heard and determined by the 
Commission at first instance. 

The union's case was that the slaughtering system was not 
100% efficient, not that the mechanical aids were inefficient. 
As a result of the slaughtering system being inefficient, 
though, there were difficulties, and the union's view was 
that a lower tally should operate. The employer was seeking 
a maximum tally for the system, and, in fact, claimed that 
the ultimate tally should be 15.35 with an allowance for 
rodding. 

It was submitted that both parties had acknowledged that 
there were inefficiencies in the system, there being a 
concession by the employer, as we have described it above, 
which is set out at page 24 (AB) in exhibit A. 
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Next, Ms Giles submitted that Norwest Beef Industries 
v. AMIEU {op cit) sets out how one interprets awards and 
that efficiency is a broad concept in terms of this industry. 

There were three problems:— 
(1) The health and safety difficulties which existed on 

the chain after the introduction of the mechanical 
aids. 

(2) The stop-start nature of the system. 
(3) The loss of earnings which the union said resulted 

from the introduction of these aids (see Mr Haynes 
report (exhibit K) and sec pages 35-41 (AB)). 

The Commission at first instance accepted that the health 
and safety considerations were part of the efficiency 
argument and called for a report from the Department of 
Occupational Health Safety and Welfare (hereinafter re- 
ferred to as "DQHSW), which, it was submitted, was 
irrelevant. 

There was, it was submitted, major evidence of deficien- 
cies from Mr Haynes. 

It was submitted, too, that because of the health and safety 
deficiencies, the Commission was not entitled to find that 
it was very close to 100% efficient. We were taken to the 
evidence of Mr Hopperton and Mr Haynes in this regard. It 
was submitted that the workers were too cramped, there was 
a stop-start chain, and the only way of increasing throughput 
was to increase the speed of the chain. 

The second area of inefficiency caused by the stop-start 
nature of the chain was the common occurrence of carcasses 
being worked on by a particular worker taking off from the 
chain before the worker had time to complete the tasks. In 
addition, the beasts were given to falling off the chain. 

The major area of inefficiency which the union asserted 
in relation to the system was the loss of earnings. There were 
also substantial loss of earnings consequent upon the 
introduction of the mechanical aids and the entire system 
was inefficient. 

The Commission found that the chain lay-out as inspected 
was not 100% efficient, but still increased tally from 12 to 
15. 
GROUNDS 5 AND 13 

These were complaints about the report from Mr Jenkins 
of DOHSW. These were that the Commission at first 
instance erred in law or in fact in placing too much weight 
on the report, and, secondly, that he breached natural justice 
by not permitting submissions to be made in relation to the 
report or cross-examination thereon. It was submitted that 
he relied very heavily on the report (see pages 11 and 13 
(AB)). 

Further, it was submitted that the report was irrelevant 
and misconceived the purpose for which it was sought. This 
was because the Inspector found that the Health and Safety 
Committee was competent to deal with the issues raised by 
the union. After the Commission received the report, 
therefore, he was none the wiser, so it was submitted. The 
content of Mr Jenkins' report was, in fact, irrelevant, it was 
submitted. 

The Commission went on to find (see page 13 (AB)) that 
there were no further safety issues which had been drawn 
to the Commission's attention in respect of the mechanical 
aids and the chain itself and their operation. 

As to ground 13, there was a submission that the 
Commission breached the rules of natural justice in failing 
to give the appellant an opportunity to see the report and lead 
evidence to rebut it. The report, it was submitted, bears no 
date. At page 186 (AB) the Commission said that he would 
make available the report from Inspector Jenkins, and give 
them an opportunity to comment on it. Proceedings closed 
on 30 March 1993 without the DOHSW report being put into 
evidence by anyone. The day after the proceedings, a copy 
of the report was sent to the union. On 30 March 1993, the 
decision was reserved and was therefore set aside for final 
determination. The union, it was submitted, should have 
been given a right to say that the report was irrelevant. The 
Commission is and was bound by the rules of natural justice. 

and Stead v. State Government Insurance Commission 
(1986) 161 CLR 141 is authority for the proposition that an 
appellant needs to show that the denial of natural justice 
deprived that appellant of the possibility of a successful 
outcome. Further, the respondent needed to satisfy the 
appellate court that a properly conducted trial could not 
possibly have produced a different result. 

In addition, it was submitted that the Commission at first 
instance had a duty to provide an opportunity to comment 
pursuant to s.26(3) of the Act, and the Commission 
concluded its proceedings and reserved its decision without 
the report having been received. 

Further, it was submitted that neither of the parties had 
been given the opportunity of being heard in relation to the 
report, it simply being provided to them for their informa- 
tion. The Commission was required to make the opportunity 
for this to occur, and we were referred to AMIEU v. Stewart 
Butchering Co Pty Ltd 73 WAIG 1196. 

The Commission did not afford them an opportunity to 
be heard in relation to that matter or information. No 
opportunity was given to test the document. Further, Stead 
v. State Government Insurance Commission {op cit) does 
not apply to s.26(3) matters which are to be read in similar 
terms of composing a statutory duty as s.35 for example or 
s.34. 

GROUNDS 8 AND 9 
It was submitted that the Commission at first instance 

compared E G Green's abattoir and Clover Meats and found 
them similar and placed reliance on that. It was submitted 
there was substantial evidence that the system at Clover 
Meats was unique in Australia and the stop-start nature of 
the system made the efficiencies or inefficiencies between 
the new systems, upon comparison, markedly different. We 
were referred to the evidence of Mr Hopperton and Mr 
Luciano Delia Franca in this regard. In any event, the 
relevance is doubtful, it was submitted, because what the 
Commission was supposed to do was to look at the 
efficiencies of a particular operation and to see whether they 
were sufficient and then increase them. To look at them and 
see whether they were similar and then increase the tally was 
a misconceived approach. 

GROUND 10 
In relation to ground 10, no submissions were made 

concerning the Wage Fixing Principles. No attention was 
paid to the Wage Fixing Principles in the decision at first 
instance, and there was substantial evidence of loss of 
earnings. The system was a gravity system and the tally was 
set at 12, based on that system. The new system had been 
introduced and there was a loss of earnings. On the authority 
of AMIEU v. Action Food Bams and Others {op cit) this was 
contrary to the Wage Fixing Principles. The loss of earnings 
should have been considered, and in that context we were 
referred to AMIEU v. WA Meat Commission 73 WAIG 
1205. In that case it was held that the Work Value Principle 
would be contravened. 

GROUNDS 11 AND 12 
It was submitted that the union made an application that 

there be an inspection of the abattoir of Metro Meat at Linley 
Valley, but the Commission at first instance denied it, or 
alternatively never considered it, or alternatively considered 
it, made a decision and did not communicate that decision. 
We were referred to AMIEU v. Stewart Butchering Co Pty 
Ltd {op cit) in that regard. 

In addition, the Commission failed to consider that on the 
day of the inspection the kill was atypical on the evidence 
of Mr Luciano Delia Franca and Mr Hopperton (see page 
201 (AB)). 

GROUND 15 
As to ground 15, it was submitted that Mr Morley 

admitted that it was not a true mechanical system but a 
unique system (see page 63 (AB)), and that he had not seen 
in Australia a mechanical system like this, only in New 
Zealand. 
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Mr Lilbume's Submissions. 
We now turn to the submissions of Mr Lilbume (of 

Counsel) on behalf of the respondent. 
GROUNDS 3 AND 4 

The basis upon which the union claimed that this system 
was inefficient or not 100% efficient was based on three 
grounds:— 

(1) Health and safety. 
(2) The stop-start nature of the chain. 
(3) Loss of earnings to AMIEU members working on 

the new system. 
Exhibit A concedes that there were health and safety 

claims (see page 23 (AB)), but does not concede that they 
were relevant to whether the system was efficient. 

As to the stop-start nature of the chain, that is part of the 
process of a mechanical system. 

Mr Fryer who had been at E G Green's said at page 80 
(AB) that the system looked very efficient. Mr Fryer said 
that the system at E G Green's went faster than at Waroona. 
GROUND 5 

The submission there was that the report was faxed out 
before the Commission at first instance became functus 
officio. The appellant union had attended the Inspector's 
meeting and inspection of the company's operations on 18 
March 1993. 

The report was only a confirmation of the earlier verbal 
report which was made available. The appellant union 
should have made application to re-open before 4 May 1993. 
In any event, so the submission went, the Commission 
advised that the Health and Safety Committee was confident 
(competent) enough to deal with the issues raised by the 
appellant union. There was therefore no breach of natural 
justice, it was submitted. 
GROUNDS 6 AND 7 

The company advised that there were five matters where 
changes had been made (see page 24 (AB)) (the first one 
being that there was an extension of the bleeding area). 

It was submitted that the company was addressing the 
matters raised and that is what that letter advised. The 
Commission at first instance, it was submitted, saw all of 
the changes which had been made. 
GROUNDS 8 AND 9 

The Commission at first instance and the relevant 
representatives of the parties had two extensive inspections 
of the company's operations, so the submission went. It also 
had the opportunity to look at E G Green's operations and 
form a view that its operations were reasonably comparable. 
There was, on the evidence, little distinction between E G 
Green's and Waroona. 
GROUND 10 

The Commission at first instance erred in law and/or in 
fact in failing to give any or any sufficient weight to the 
evidence before him of loss of earnings for slaughterers at 
the Clover Meat operation in accordance with the Structural 
Efficiency Principle (see AMIEU v. Stewart Butchering Co 
Pty Ltd (op cit)). The submission in relation to that was that 
the earnings had been increasing on the evidence, and that 
they are now virtually earning on equal par what they were 
earning with nine men on the old gravity system. 
GROUNDS 11 AND 12 

It was submitted in relation to ground 11 that this was 
definitely a mechanical system, and it was submitted that the 
case turned very clearly on the facts. 

Further, it was submitted that if s.26(l)(c) of the Act were 
breached then that by itself, without any Stead v. State 
Government Insurance Commission (op cit) test, would not 
be sufficient to vitiate the decision. 

Ms Giles' Reply. 
In reply, Ms Giles submitted that there was no direct 

evidence that the union was present at the inspection, and 
that none of the matters complained about had been rectified 
(see pages 107-108 (AB)). 

Further, the decision whether to conduct an inspection or 
not at Linley Valley is one to be made within the exercise 
of the discretion under s.27 of the Act, and the Commission 
at first instance had not exercised its discretion, so the 
submission went. 

Conclusions. 
This was a discretionary decision as that is defined in 

Norbis v. Norbis 65 ALR 12. Some grounds do not relate 
to the question whether there was an error in terms of the 
principle in House v. The King 55 CLR 499 (see, too, BHP 
Iron Ore Ltd v. TWU 73 WAIG 529). However, others do. 
The Full Bench's duty in relation to the alleged errors in the 
exercise of discretion is as set out in House v. The King (op 
cit) and we apply that principle (see, too, Gromark 
Packaging v. FMWU 73 WAIG 220). 

It is necessary, before moving to consider the grounds of 
appeal, to consider the findings made in this matter and 
make some general observations about the evidence. There 
were some important issues raised on the evidence. There 
was a question whether the chain operation at E G Green's 
abattoir at Harvey and the Clover Meats chain were similar. 
There was evidence of dissimilarity between the two from 
the appellant's witnesses, and evidence of similarity from 
witnesses for the respondent. Generally speaking, the 
Commission at first instance expressed no preference for the 
evidence of one set of witnesses over others or one witness 
over another. The Commission made no finding on the 
evidence. What he did find in relation to the question of 
similarity was that his inspection of the chain operation at 
E G Green's and of the Clover Meats chain revealed a 
"reasonable similarity" between the two, albeit that there 
are some differences such as the hide pullers operation and 
the evisceration table. 

As to the safety issues, which remained on the respon- 
dent's evidence as unresolved, he made no direct finding. 
He implicitly found that there were safety problems, 
although he made no comment on the report from Inspector 
Jenkins in which the Inspector observed that these existed. 

There was also evidence from a number of the respon- 
dent's witnesses as to these safety problems, especially, but 
not solely, from Mr Haynes. 

The Commission found that the evidence and the 
inspections confirmed that the mechanical aids worked at 
full efficiency. About the mechanical aids, there was no 
complaint. It was the system complained about as being 
inefficient, a complaint denied by Mr Fryer and Mr Morley. 

The Commission made no finding on the allegation by Mr 
Hopperton that on the day of his inspection baby beef were 
the major component of the slaughter, where the main 
problem lay with export cattle and larger animals. Indeed, 
the figure of 340 a day related, as we understand the 
evidence, to export beef. 

The Commission also found that an allowance for rodding 
should be assessed at .125, but gave no reason for so finding. 

He made a finding that the chain lay-out inspected was 
not 100% efficient, but found that it is very close to 100%. 
He gave no reason for so finding and did not assess the 
evidence. In particular, he made no finding as to whose 
evidence he preferred and why or what evidence he relied 
on. Indeed, it is not clear in relation to that finding that he 
was not solely relying on his inspections. In the end, he 
increased the tally to 15. 

There was a great deal of detailed conflicting evidence in 
this case. 

We are not certain what the Commission meant by "very 
close to efficient" and why that was so. Does very close 
mean 99.5% or 95%? He made no findings on the assertion, 
in evidence, that earnings were down. This creates a 
difficulty. The safety issues were not found by the 
Commission to exist, but implicitly accepted in his adoption 
of the Inspector's report. If they did, then it may be that the 
system is not very close to efficient. 

There is a sparseness of findings or reasons therefor which 
would put these reasons very close to offending the principle 
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in Ruane v. Woodside Offshore Petroleum Pty Ltd 71 WAIG 
913. That was not alleged in the grounds of appeal herein, 
so we say no more. 

However, there is a problem. The Full Bench does not 
overturn findings of fact unless satisfied that the Commis- 
sion has misdirected itself or "that any advantage enjoyed 
by the trial judge by reason of having seen and heard the 
witnesses, could not be sufficient to explain or justify the 
trial judge's conclusion" (see Paterson and Another v. 
Paterson (1953) 89 CLR 212 at 224 and see Warren v. 
Coombes and Another (1979) 142 CLR 531 at 551). 

As to inferences, an appellate court may itself decide on 
the proper inferences to be drawn from facts which are 
undisputed or established by the findings of the trial judge 
(see Warren v. Coombes and Another (op cit)), but it shall 
give full weight and respect to the findings of the trial judge. 
An inference properly open on such facts is only to be 
overturned if considered wrong (see Gromark Packaging v. 
FMWU (op cit) at page 224 per Franklyn J with whom 
Nicholson and Owen JJ agreed). 

Further, the Full Bench is entitled, where a decision is 
discretionary, to consider whether or not the Commission at 
first instance had erred in any respect in the application of 
the House v. The King (op cit) principle. It can consider, for 
example, whether the Commission had taken into account 
material considerations (see BHP Iron Ore Ltd v. TWU (op 
cit) at page 533 per Franklyn J). 

In this case, as we have observed, the Commission at first 
instance did not make any findings as to its preference for 
the evidence of one or more witnesses over another or 
others. Of course, it does not follow that because the 
Commission made no express reference to the demeanour 
or credibility of one witness or another that demeanour or 
credibility played no part in his findings on any issue (see 
Abalos v. Australian Postal Commission 65 ALJR 11 at 16 
per McHugh J, with whom Mason CJ, Deane, Dawson and 
Gaudron JJ agreed). 

However, the Commission did not by implication from its 
final finding reject the applicant's whole case, nor did it 
reject the existence of safety issues which were a substantial 
part of the case for the appellant and which Inspector Jenkins 
referred to a Health and Safety Committee at the abattoir. 

It is true that the award should be interpreted in 
accordance with Norwest Beef Industries v. AMIEU (op cit) 
and in accordance with AEEFEU v. Minister for Health 71 
WAIG 2253 at 2256 per Nicholson J. In other words, unless 
the plain meaning is not apparent, that is that there is some 
ambiguity or absurdity, one should construe the plain 
language. Subclause (8) of clause 30 does not appear to be 
ambiguous or creative of absurdity at all, so we adopt its 
plain meaning. What it means is that tallies are to be 
negotiated between the employer and the union when it is 
shown that any of the mechanical aids in subclause (7) of 
clause 30 or the slaughtering system is not 100% efficient. 
There was no allegation that the mechanical aids were not 
efficient. That did not have to be considered, nor did the 
Commission at first instance consider it. The allegation was 
that the slaughtering system was not 100% efficient. 

The plain words of that clause mean that tallies shall be 
negotiated between the employer and the union (in this 
case), because the slaughtering system is not 100% efficient, 
so it was alleged. "Efficient" in the context of a "guard" 
on a machine has been defined to mean a guard that properly 
or effectively guards (see Vickers v. E Gomme Ltd [1957] 
2 All ER 60 at 65 per Jenkins LI). 

In the context of clause 30(8), it is quite clear that the 
slaughtering system is and was, at the material time, not 
100% efficient if it is not working properly or effectively. 
It was not suggested that the second part of subclause (8) 
applied in this matter. 

The Commission, in the end, found that the system was 
not 100% efficient, and, having so found, had no alternative 
under the award but to say that the tally was not to be 
negotiated. What the Commission did was to effectively 
raise the tally when the system was not 100% efficient, 
which the award forbids by implication. The Commission 
raised the tally by 25% approximately for reasons which are 

not entirely clear. It did, however, recognise the existence 
of less than 100% efficiency. Under the terms of the award, 
it was not competent for negotiations to start or for the 
Commission to make the order which it did when that was 
the case. 

If one examines the decision of the Commission at first 
instance, this is what, summarised, he found, which might 
be regarded as conclusions which resulted directly in his 
decision. 

Retraining of slaughterpersons over a two week period 
was undertaken after the installation of the new mechanical 
aids to overcome "teething problems" and an average of 
300 head per day were being processed. 

The inspection of the chain operation at Waroona and the 
chain operation at E G Green's at Harvey revealed a 
reasonable similarity of operation between the two chains, 
albeit that there are some differences such as the hidepullers 
operation and the evisceration table operation for example. 

The Commission then refers to the "alleged safety 
issues" being inspected by Inspector R Jenkins of DOHSW, 
quoted his report, and made no findings as to the report. 
Inspector Jenkins, it will be recalled, had reported his 
investigation of the subject premises and concluded that the 
Health and Safety Committee at the plant was competent to 
deal with "the issues raised by the union". That implies that 
there were health and safety issues which should have been 
dealt with by the Committee and those were the issues raised 
in this case. However, that was the only conclusion reached. 

The Commission notes in his findings that no further 
safety issues were drawn to the Commission's notice in 
respect of the operation of the mechanical aids on the chain 
itself. 

The Commission did find that the mechanical aids 
themselves operate at full efficiency, having regard to the 
daily throughput of 340 cattle in eight hours. That the 
mechanical aids did 20 was not in issue. 

He then went on to assess an allowance for rodding. Most 
significantly, however, he found that the chain layout 
inspected was not 100% efficient, but was very close thereto, 
and he then concluded that a tally (including the allowance 
for rodding) of 15 head was appropriate in all of the 
circumstances. 

No findings were made as to whose evidence he accepted 
where there was a conflict. No findings were made as to 
what the precise inefficiencies were, although it was implicit 
in his reasons that he accepted the safety issues raised by 
the union, and no reasons were given which would enable 
me to understand how the increase in tally was calculated. 

We now turn to the grounds of appeal in summary. 
We turn firstly to ground 2. The submission was that the 

Commission at first instance erred in fact in finding that the 
slaughtering system was very close to 100% efficient. 

There was evidence on the one hand from Mr Hopperton 
and Mr Haynes. There was evidence that the workers were 
too cramped, that there was a stop-start chain, and that the 
only way to increase the throughput was to increase the 
speed of the chain. There was also evidence of beasts falling 
off the chain. There was also evidence, too, that the dead rail 
was too short. There was evidence, too, that only four out 
of 11 work stations had stop buttons. 

Thus, the problem which was said to arise was that the 
chain, which was pre-set to move carcasses on, would often 
move on before a task was finished, leaving the employee 
to pursue the carcass. 

On the other hand, there was evidence that the system 
looked efficient, as Mr Fryer of E G Green's said. However, 
Mr Fryer also said that the system at E G Green's did go 
faster. 

There was, too, the evidence that the occupational health 
and safety matters did exist and should be referred to the 
Health and Safety Committee. In our opinion, it was the 
extent of them which required examination and assessment 
by the Commission. There was no evidence that this was 
done. 

Indeed, the Commission at first instance made no specific 
findings in relation to the allegation of loss of earnings and 
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the complaints of inefficiency. It was perhaps implicit in his 
comparison of it to E G Green's system, which he found 
similar, that he did not accept the complaints as being 
substantial, but that he accepted that there were inefficien- 
cies. 

In the circumstances, a question arises as to what the 
Commission meant by very close to 100%? Did he mean 
95%, 99.9% or 95.5%? It is not clear. However, it is true 
that evidence was led as to the inefficiency of the system 
on behalf of the appellant and denied on behalf of the 
respondent. 

The Commission seems to have relied on his inspection 
and not the evidence. Without properly assessing the 
evidence, it was not possible to so find. 

We now turn to ground 3. That alleges that the 
Commission at first instance erred in law and/or fact in 
failing to give any or sufficient weight to the evidence before 
him that the slaughtering system at the Clover Meat 
Operation in Waroona was inefficient. There was evidence 
before him in exhibit A that it was. The Commission did find 
that it was inefficient, but not substantially so, however. 
What he did not do is say what evidence of inefficiency he 
accepted or did not accept. There is no evidence that he 
assessed the evidence and gave it its proper weight. 

There was substantial evidence, however, from Mr 
Haynes of safety deficiencies. That was accepted, at least 
implicitly, as an element of inefficiency by the Commission. 

Further, there was evidence of inefficiency caused by the 
stop-start process, and by the workers being too cramped, 
and an inability to increase throughput without increasing 
the speed of the chain. 

There was evidence from Mr Fryer that the system looked 
very efficient, although he agreed that the E G Green's chain 
went faster. 

There was evidence upon which the Commission could 
have found the system inefficient. Exhibit A concedes that 
there are inefficiencies, and there was evidence that some 
were remedied, and the Commission found inefficiency. 
That ground is made out. 

As to ground 3, it is not apparent that the Commission 
ignored the evidence, but there was ample evidence of 
inefficiency and the Commission accepted inefficiency. 
That ground is not made out. 

Ground 4 alleges that the Commission at first instance 
erred in law and/or fact in failing to give any or sufficient 
weight to the evidence before him that the slaughtering 
system at the Clover Meat Operation was inefficient by 
reason of its lack of safety. That ground is made out because 
there is an acceptance of a report which refers to safety 
issues and reports there reference to a Health and Safety 
Committee. 

Ground 5 alleges that the Commission at first instance 
erred in law and/or fact in placing any or undue weight on 
the DOHSW report. In fact, it is not clear that the 
Commission placed too much weight on the report. It is not 
clear that he placed sufficient on it. He quotes the report and 
then observes that no other health and safety matters were 
found to exist. The report, itself, does not assess the 
complaints as to health and safety. It accepts them and says 
that the Health and Safety Committee at the abattoir is 
capable of dealing with them. It is plain that the Commission 
accepted the complaints as to safety matters as evidence of 
inefficiency. There is no indication that he placed undue 
weight on the report. Ground 5 is not made out. 

As to ground 6, we would say this. Firstly, it is plain that 
the applicant at first instance admitted (see exhibit A) that 
there would be inefficiencies until the five matters sought 
to be remedied were remedied. There were five areas 
identified and some changes were made, but there was 
evidence that the changes were not wholly effective. 

However, the fact of the matter is this, as Ms Giles 
submitted, that, under the award, clause 30(8), tallies can 
only be negotiated between the employer and the union 
when it is shown that any of the mechanical aids or 
slaughtering system is not 100% efficient. In this case, the 
Commission at first instance having found that it was not 

100% efficient, had no basis to increase the tally. Indeed, 
there was no condition precedent complied with to enable 
the negotiation of tally to occur. However, by virtue of 
subclause 30(8) of the award, if there is a change in the 
slaughtering system then either party may apply to vary the 
tallies prescribed in the clause. 

What the employer is in response seeming to do is to 
negotiate tally when the system is not 100% efficient. It is, 
of course, quite plain that if the new system is inefficient, 
there is no or no sufficient evidence to justify an increase 
in tally from 12.5. If one reads the clause as a whole, that 
cannot be done even if there is a change in the system as 
there was here. That ground is made out. 

As to ground 7, there was no finding that any changes 
were made or that they were adequate. Indeed, there is a 
finding that the chain is not 100% efficient. It is plain that, 
in the absence of such a finding, the Commission at first 
instance could not properly give weight to the fact that the 
inefficiencies admitted in exhibit A had been rectified, 
particularly when that was disputed and he made no finding 
on it. That ground is made out. 

As to ground 8, there was evidence that the slaughtering 
system at Clover Meats was not similar to any other in 
Australia. That was Mr Morley's evidence. 

However, there was no evidence that the system at E G 
Green's and at Clover Meats operation were not so 
reasonably similar as to constitute a reasonable comparison, 
except that there was evidence to that effect which the 
Commission at first instance does not seem to have 
considered. Grounds 8 and 9 are therefore made out. 

We turn now to ground 10. There was evidence given of 
the slaughterpersons suffering loss of wages as a result of 
the introduction of the new system. That was not denied. As 
a result, the Commission at first instance paid no attention 
to the loss of earnings, as he was required to do under the 
Wage Fixing Principles. In AMIEU v. Action Food Barns 
and Others (op cit) the necessity so to do was referred to by 
the Full Bench. That did not occur here, and that ground is 
made out. 

We turn now to grounds 11 and 12. There was an 
application by the appellant to the Commission at first 
instance in writing for an inspection of the chain system at 
Metro Meats abattoir at Linley Valley. The Commission did 
not consider that request. It said, through its Associate, that 
it would if it thought it necessary. It was plainly required 
to exercise its discretion under s.27(l)(v) of the Act and 
either grant the request or not. It did not decide the matter, 
or if it did it failed to communicate the decision or give 
reasons. It is, of course, not clear that such an implication 
was necessary for the proper hearing and determination of 
the matter. However, the appellant has asserted, at least by 
implication, that it was. 

In the circumstances, the evidence is that no reasonable 
opportunity was afforded to the appellant to put its case. It 
was therefore denied procedural fairness which the Commis- 
sion at first instance was required to afford it (see RRIA v. 
AMWSU and Others 70 WAIG 2083 (IAC)) (see also WA 
Meat Commission v. AMIEU 73 WAIG 2655 and the cases 
cited therein), and, in addition, the Commission's decision 
is without statutory validity because it acted contrary to 
s.26(3) of the Act (see RRIA v. AMWSU and Others 70 
WAIG 2083 (IAC), as well as RRIA v. AMWSU and Others 
72 WAIG 25 at 29 (FB)). 

Further, in failing to give reasons for its decision in that 
respect in accordance with s.35 of the Act, it might be said 
to have breached its statutory duty under that section if, in 
fact, it made a decision. However, that was not a ground of 
appeal. We make no finding on it (but see s.35 and Ruane 
v. Woodside Offshore Petroleum Pty Ltd (op cit) and the 
cases cited therein and see Mt Newman Mining Co Pty Ltd 
v. AMWSU and ETU 61 WAIG 1043). 

Further, the Commission was required to hear and 
determine the application for an inspection and exercise its 
discretion under s.27(l)(v). It did not do so and erred in law. 

We now turn to ground 13. That ground relates to the 
DOHSW report. What occurred in relation to that report was 
that the Commission at first instance had advised the parties 
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that it would request DOHSW to make an Inspector 
available to inspect abattoirs and give to the Commission 
a report. The Commission also said that copies would be 
made available to the parties "and you can then comment 
on it after that has been done. I also record that I will be 
asking the chief inspector to have whoever he sends— 
inspector he sends—not preannounce his visit, he will 
simply arrive on site and obviously on the day he arrives he 
will make himself known to your management people and 
to your delegate, Mr Maguire. All right, thanks. It is back 
in your hands" (see page 186 (AB)). 

The Commission made the report available after inspec- 
tion occurred, but afforded no opportunity to the parties to 
deal with the report, nor did they request from him an 
opportunity to do so. Of course, the parties were represented 
on the second day of the inspection, but not on the first, so 
they were not parties to the information which the Inspector 
was then given. 

The Commission then relied on the report, but it was not 
addressed, commented upon, nor was the expert who made 
it made available for cross-examination on the record. The 
problem is compounded by the fact that the Commission 
told the parties that they would have the opportunity which 
he should have afforded them. 

A reasonable opportunity was not afforded the appellant 
to present its case at first instance and the Commission at 
first instance erred. 

However, there is no evidence that the Commission could 
have found otherwise because of that, on the principle in 
Stead v. State Government Insurance Commission (op cif). 

In addition, however, the statement was information 
which the Commission used. It was bound, therefore, to 
comply with s.26(3) of the Act. S.26(3) required the 
Commission to afford an opportunity to the parties to be 
heard. S.26(3) reads as follows:— 

"Where the Commission, in deciding any matter 
before it proposes or intends to take into account any 
matter or information that was not raised before it on 
the hearing of the matter, the Commission shall, before 
deciding the matter, notify the parties concerned and 
afford them the opportunity of being heard in relation 
to that matter or information." 

The Commission at first instance had a statutory duty 
expressed in mandatory terms to notify the parties concerned 
that it proposed to take into account the Inspector's report, 
because the report was information not raised before it on 
the hearing of the matter, having been received when the 
Commission had ceased its hearing as such. 

The Commission had, as required, notified the parties that 
it would use the information contained in the report. It had 
therefore acted in accordance with s.26(3) in so doing. 

It was then required to afford them the opportunity to be 
heard in relation to the report. It did not do so. Indeed, it did 
not afford them a speaking to the Minutes, or produce its 
order first in the form of Minutes, as s.35 of the Act requires. 
There was no opportunity therefore given as the Commis- 
sion is required to give. This was a statutory duty. Its breach 
renders the decision invalid, just as is the case with a breach 
of s.35 (see Ruane v. Woodside Offshore Petroleum Pty Ltd 
(op cit)). The Stead v. State Government Insurance 
Commission (op cit) test cannot apply. However, as a matter 
of law, the decision must be quashed (see RRIA v. AMWSU 
and Others 70 WAIG 2083 at 2086 per Brinsden J and 
Nicholson J). Ground 13 is made out. 

We turn now to ground 14. It is plain that the Commission 
at first instance failed to give sufficient weight to the 
evidence that the kill seen by him at inspections on 2 March 
1993 and 18 March 1993 was atypical. In fact, the 
Commission made no finding in relation to that evidence, 
and insofar as he did not do so he erred. However, the ground 
is not made out, because it is not expressed in the appropriate 
terms. If it were amended it would reveal a material error. 

As to ground 15, we must say, on perusing all of the 
evidence, that the chain could not be characterised as 
anything but a true mechanical system. It was not a gravity 
system. Carcasses were moved along it unless it was 

stopped. Indeed, it seems to have been programmed so that 
movement occurred after a certain period. That was one of 
the complaints. 

There was some evidence that this was a mechanical rail 
system, but there was evidence that Mr Morley had seen 
nothing like it in Australia. Mr Morley conceded that they 
did not see a system exactly like this one in Australia. He 
did identify it as a mechanical chain, but not as a continuous 
mechanical chain. However, all the evidence was that it was 
a mechanical chain and that ground is not made out. 

As to grounds 16 and 17, those matters are not clear, on 
what is before us, and they are not made out. We have 
examined in detail all of the evidence and considered 
carefully every submission. 

We would uphold the appeal and quash the decision at 
first instance. 

Order accordingly 
Appearances: Ms P J Giles (of Counsel) and with her Mr 
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Mr R A Lilbume (of Counsel) (instructed by Jackson 
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(Appellant) 

and 
Clover Meats 
(Respondent). 

No. 837 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER C.B. PARKS. 

26 November 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 2nd day of August 1993, and having heard Ms 
P J Giles (of Counsel) and with her Mr R Castiglione on 
behalf of the appellant and Mr R A Lilbume (of Counsel) 
on behalf of the respondent, and the Full Bench having 
reserved its decision on the matter, and reasons for decision 
being delivered on the 26th day of November 1993 wherein 
it was found that the appeal should be upheld, it is this day, 
the 26th day of November 1993, ordered as follows:— 

(1) That leave be and is hereby granted to the 
appellant herein to amend the grounds of appeal 
by substituting for the grounds of appeal as set out 
in the appeal book at pages 2,3,4 and 5 in Volume 
1 of the appeal book, the document headed 
"Re-Amended Schedule A" filed herein on the 
30th day of July 1993. 

(2) That time be and is hereby extended to and 
including the 9th day of June 1993 for the 
appellant herein to file an application to extend 
time for lodging an appeal book. 

(3) That time be and is hereby extended to and 
including the 9th day of June 1993 for the 
appellant herein to lodge an appeal book. 

(4) That the appeal herein be and is hereby upheld. 
(5) That the decision of the Commission in applica- 

tion No CR 57 of 1993 made on the 4th day of 
May 1993 be and is hereby quashed. 

By the Full Bench 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

T O'Connor and Sons Pty Ltd 
(Appellant) 

and 
Harry John Sakal 

(Respondent) 
No 936 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

23 November 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an appeal against the decision of the Commis- 
sion, constituted by a single Commissioner, contained in an 
order dated 3 June 1993, wherein the Commission ordered 
as follows, formal parts omitted (see page 26 of the appeal 
book (hereinafter referred to as "AB")):— 

"1. That the claims made against James Hardie 
Building Services & Technologies Limited be 
dismissed. 

2. That T. O'Connor & Sons Pty Ltd pay Harry John 
Sakal the sum of $15833.33 within 21 days from 
the date of this Order." 

The order was made following a hearing and the 
consequent determination of an application by Mr Sakal, 
wherein he claimed reinstatement and unpaid benefits under 
an employment contract which began on 22 July 1968 and 
ended on 17 February 1992 (see page 4 (AB)). 

In the end, the claim was amended so that reinstatement 
was not claimed, but claims for contractual benefits only 
were claimed in terms of the amended claim set out in the 
reasons for decision of the Commission at page 11 (AB). 

This matter came before us on appeal by the employer 
respondent at first instance, whidi was the appellant 
company before us. 

The grounds of appeal, as amended, are as follows:— 
"1. The Western Australian Industrial Relations Com- 

mission lacks the jurisdiction to deal with an 
application of the kind brought by the respondent 
herein. 

2. The decision of the Commissioner was wrong in 
fact and in law. 

Relief Sought 
The Appellants ask that the decision of Commissioner 
Parks be quashed." 

The appellant relied on the now well known decision of 
Coles Myer Ltd t/a Coles Supermarkets v. Coppin and 
Others 73 WAIG 1754 (IAC), which is authority for the 
proposition that, in the absence of any industrial dispute and 
a claim to reinstate a dismissed employee, the Commission 
does not have jurisdiction to deal with the common law 
contract between an ex-employer and his ex-employee. It 
was submitted on behalf of the appellant that that was 
precisely the factual position here, and that applying that 
authority the Commission at first instance had no jurisdic- 
tion. Therefore, the appeal should be upheld. 

Mr Clohessy, who appeared for the respondent, primarily 
submitted that the contract had been kept on foot past 12 
March 1992, which was the date that the notice of 
application was filed in the Commission. This was because, 
so the submission went, upon termination of the contract on 
17 February 1992, Mr Sakal had been paid his outstanding 
annual leave and long service leave and had received an ex 
gratia payment of eight weeks wages. Those payments, it 

was submitted, extended the contract of employment past 17 
February 1992 to 12 March 1992. No authority was cited to 
support this proposition. They were payments on termina- 
tion, however. They could not in any way be interpreted as 
extending the contract beyond the date of termination. 

The submission flew in the face of the plain fact and the 
matter of law that the contract was terminated as at 17 
February 1992 (see exhibit 7, a letter of 17 January 1992 to 
Mr Sakal which says, inter alia):— 

"Notice is hereby given that your employment with 
this Company will terminate on the 17th February, 
1992 following the completion of one month's notice. 
You will be paid a redundancy payment of eight (8) 
weeks pay." 

Hence, it is quite clear that the contract did not carry past 
17 February 1992, let alone to or past 12 March 1992. 

Mr Clohessy also sought to persuade us, not that the 
decision was distinguishable on the facts, or that the 
principle in Coles Myer Ltd t/a Coles Supermarkets v. 
Coppin and Others (op cit) was not applicable in this case, 
but that the judgment in Coles Myer Ltd t/a Coles 
Supermarkets v. Coppin and Others (op cit) was reached per 
incuriam. 

The Full Bench of this Commission dealt with a similar 
approach by Counsel for the respondent in SGS Australia 
Pty Ltd v. Taylor and Taylor v. SGS Australia Pty Ltd 73 
WAIG 2328. 

Under the doctrine of precedent the Full Bench is bound 
by Coles Myer Ltd t/a Coles Supermarkets v. Coppin and 
Others (op cit), unless it is distinguishable on the facts, or 
unless the principle contained in it is not applicable in this 
matter. 

If one looks at Mr Clohessy's list of authorities, one can 
surmise that he proposed to pay some attention to the 
interesting and wide definition of "employee" set out in s.7 
of the Industrial Relations Act 1979 (as amended), which 
word appears in the definition of "industrial matter". 

However, the Full Bench is bound by the decision in 
Coles Myer Ltd t/a Coles Supermarkets v. Coppin and 
Others (op cit). The facts in this case fit the ratio of that 
decision because at first instance the applicant and the 
respondent were respectively an ex-employee and an 
ex-employer when the application was made, and certainly 
when the matter was heard, and there was no claim for 
reinstatement, or none which was pursued. Further, this is 
plainly a case to which the principle in Coles Myer Ltd t/a 
Coles Supermarkets v. Coppin and Others (op cit) applies. 

Further, even though jurisdiction was not challenged at 
first instance, it was challengeable now as a matter of law 
(see SGS Australia Pty Ltd v. Taylor and Taylor v. SGS 
Australia Pty Ltd (op cit)). 

For those reasons, it is quite plain, applying Coles Myer 
Ltd t/a Coles Supermarkets v. Coppin and Others (op cit), 
that there was no jurisdiction in the Commission at first 
instance to hear and determine the matter, and the appeal 
will be upheld and the decision at first instance quashed. 

Appearances: Ms A McCallum (of Counsel) (instmcted 
by Minter Ellison Northmore Hale) on behalf of the 
appellant. 

Mr R W Clohessy on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

T O'Connor & Sons Pty Ltd 
(Appellant) 

and 
Harry John Sakal 

(Respondent) 
No 936 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

26 October 1993. 

This matter having come on for hearing before the Full 
Bench on the 25th day of October 1993, and having heard 
Ms A McCallum (of Counsel) on behalf of the appellant and 
Mr R W Clohessy on behalf of the respondent, and the Full 
Bench having determined that its reasons for decision will 
issue at a future date, it is this day, the 26th day of October 
1993, ordered and directed as follows:— 

(1) That time be and is hereby extended to and 
including the 30th day of September 1993 for the 
appellant herein to file an application to extend 
time for lodging an appeal book. 

(2) That time be and is hereby extended to the 
appellant herein to lodge an appeal book, until and 
including the 30th day of September 1993. 

(3) That leave be and is hereby granted to the 
appellant herein to amend the notice of appeal 
filed herein on 16th day of June 1993 by 
substituting for the "26 day of May 1993" the "3 
day of June 1993" after the words "given on" in 
line three thereof. 

(4) That leave be and is hereby granted to the 
appellant herein to amend the grounds of appeal 
by adding a paragraph in the following terms:— 

"Relief Sought—The Appellants ask that the 
decision of Commissioner Parks be 
quashed". 

(5) That leave be and is hereby granted to the 
appellant herein to amend the appeal book by the 
inclusion of "Exhibit 7" as page 28 of the appeal 
book filed herein on the 30th day of September 
1993. 

(6) That the application by the respondent herein to 
adjourn the hearing and determination of this 
appeal sine die be and is hereby dismissed. 

(7) That appeal No 936 of 1993 be and is hereby 
upheld and the decision of the Commission in 
matter No 330 of 1992 made on the 3rd day of 
June 1993 be and is hereby quashed. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Tri Star Group Pty Ltd 
(Appellant) 

and 
David James Ball 

(Respondent). 
No. 1032 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER A.R. BEECH. 
3 November 1993. 

Reasons for Decision. 
THE PRESIDENT: (Given extemporaneously on 22 Octo- 
ber 1993 and edited by the Full Bench). 

This is the unanimous decision of the Full Bench. 
There will be an order upholding the appeal and quashing 

the decision made at first instance. We propose now to give 
brief reasons, subject to editing, and the brief reasons will 
encompass the granting of the extension of time—or 
extensions of time—and that is that we are satisfied that the 
justice of the matter requires to grant those extensions of 
time, there being no objection and it being evident the 
injustice which would be suffered by the appellant; that 
potential injustice being heightened by the fact that there 
was no objection to the application to extend time in which 
to appeal. In any event, the prospects of success for the 
appeal were very good (see generally Ryan v. Hazelby and 
Lester t/a Carnarvon Waste Disposals 73 WAIG 1752). 

However, this appeal is an appeal against the decision of 
the Commission at first instance, constituted by a single 
Commissioner, wherein, upon an application brought under 
s.29 of the Industrial Relations Act 1979 (as amended), the 
Commission ordered that certain sums of money be paid to 
the respondent, who was the applicant at first instance, by 
way of contractual benefits claimed. It is plain that the 
contract of employment between the appellant and respon- 
dent terminated on 28 February 1992 and that the claim at 
first instance was made after the expiry of the contract of 
employment so that the parties could properly be termed an 
ex-employer and an ex-employee. 

It is apparent, too, if one looks at pages 4-6 of the appeal 
book, that there was no claim by the respondent, Mr Ball, 
at first instance for reinstatement of the employment 
relationship or that there was any claim for anything which 
might be said to be an attempt to reconstitute the 
employment relationship. We have been referred on the 
basis of grounds of appeal which allege, summarised, that 
the Commission did not have jurisdiction and/or power to 
make the order which it did, to the by now well known case 
of Coles Myer Ltd t/a Coles Supermarkets v. Coppin and 
Others 73 WAIG 1754, a decision of the Industrial Appeal 
Court, wherein Their Honours said, in the course of a joint 
judgment which contains its ratio at page 1757, the 
following:— 

"Absent any industrial dispute and a claim to 
reinstate a dismissed employer the Commission does 
not have jurisdiction to deal with the common law 
contract between an ex-employer and his ex-em- 
ployee." 

It is plain in this case that there was an absence of any 
claim to reinstate, that the contract of employment had 
ended, that the respondent here and the applicant, at first 
instance, were an ex-employee and the appellant an 
ex-employer. The case is not distinguishable from Coles 
Myer Ltd t/a Coles Supermarkets v. Coppin and Others {op 
cit) on its facts and we apply that decision. It is therefore 
plain, on the authority of that decision, that there was no 
jurisdiction and no power in the Commission at first instance 
and those are the reasons why we have made the orders 
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which we will commit to a Minutes of Proposed Order when 
we rise, but which include an order to quash the decision at 
first instance, the appeal being upheld. 

Appearances: Mr P.O. Brunner, as agent, on behalf of the 
appellant. 

No appearance by or on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Tri Star Group Pty Ltd 
(Appellant) 

and 
David James Ball 

(Respondent). 
No. 1032 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT Pi. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER A.R. BEECH. 
26 October 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 22nd day of October 1993, and having heard 
Mr P G Brunner, as agent, on behalf of the appellant and 
there being no appearance by or on behalf of the respondent, 
and the Full Bench having given reasons on the 22nd day 
of October 1993, it is this day, the 26th day of October 1993, 
ordered and directed as follows:— 

(1) That the appellant be and is hereby granted an 
extension of time until and including the 7th day 
of July 1993 for the instituting of appeal No 1032 
of 1993. 

(2) That time be and is hereby extended to and 
including the 9th day of August 1993 for the 
appellant herein to file an application to extend 
time for lodging an appeal book. 

(3) That time be and is hereby extended to the 
appellant herein to lodge an appeal book, until and 
including the 9th day of August 1993. 

(4) That the Full Bench reserves to the appellant 
herein the right to apply for an order for costs 
thrown away by the adjournment of this matter on 
the 17th day of September 1993. 

(5) That the appeal herein be and is hereby upheld and 
the decision of the Commission in matter No 308 
of 1992 made on the 21 st day of May 1993 be and 
is hereby quashed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
Editor's Note: Procedural Matter Follow 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tri Star Group Pty Ltd 

(Appellant) 
and 

David James Ball 
(Respondent). 

No. 1032 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER A.R. BEECH. 
22 September 1993. 

Reasons for Decision. 
THE PRESIDENT: (Given extemporaneously on 17 Sep- 
tember 1993 and edited by the Full Bench). 

This is the unanimous decision of the Full Bench. 
We have considered this matter and we are of the 

unanimous opinion that we should grant an adjournment. 
However, we have an opinion which we think ought to 
assist. We have some sympathy with the position which the 
appellant finds itself in, having regard to the late hour at 
which the "application"—and we use that word in inverted 
commas—was made. 

We say that because there was no application formally or 
informally put before the Bench and no communication of 
any request for an adjournment made to the Full Bench or 
to the appellant despite the direction of the Registrar to the 
appellant to do so. For that reason, we want to make it clear 
that what we are doing takes into account the special 
circumstances of this case and the assertion—and we put it 
no higher than that—that the respondent is making this 
"application" from abroad. It is the inability to return from 
abroad for this hearing which is alleged to be at the heart 
of this application. In addition, the application, so called, 
was communicated at the last minute. It is not to be thought 
that in any other matter necessarily such an approach would 
be successful and we make that, we hope, perfectly clear. 

To emphasise that and to highlight the conduct of the 
respondent, we would reserve to the appellant the right—for 
what it is worth in this jurisdiction—to apply for costs 
thrown away by having to come here today when the matter 
was adjourned. This is a case where it is something of a pity 
that the sort of costs awardable are not greater than we can 
usually award. 

Having said that, however, and applying the judgment in 
Myers v. Myers [ 1969] WAR 19, the detriment of losing 
judgment is greater in the case of the respondent than, what 
we hope will be a short adjournment, is, by way of 
detriment, to the appellant. We, therefore, propose to 
adjourn this matter to the first available date after 6 October 
1993, that being the date after which the respondent said that 
he would be back in Australia. Mrs Ireland can consult with 
Mr Brunner about that date when we rise. She is not able 
to consult with Mr Ball. We have to take his word that he 
will be back in Australia as at 6 October 1993, because that 
is the information conveyed to the Registrar and the only 
information available to us. 

We will order accordingly that the matter be adjourned 
to a date to be fixed to be arranged by the appellant with Mrs 
Ireland when we rise. There will be, as we said, an order 
reserving the right to claim costs of today thrown away. A 
Minute of Proposed Order will issue. 

Appearances: Mr P.G. Brunner, as agent, on behalf of the 
appellant. 

No appearance by or on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tri Star Group Pty Ltd 

(Appellant) 
and 

David James Ball 
(Respondent). 

No. 1032 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER A.R. BEECH. 
21 September 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 17th day of September 1993, and having heard 
Mr P G Brunner, as agent, on behalf of the appellant and 
there being no appearance by or on behalf of the respondent, 
and the Full Bench having given reasons on the 17th day of 
September 1993, it is this day, the 21st day of September 
1993, ordered as follows:— 

(1) That the applications for extension of time to file 
the notice of appeal and extension of time to file 
the appeal book and appeal No 1032 of 1993 be 
and are hereby adjourned to 10.30 am on Friday, 
the 22nd day of October 1993. 

(2) That the Full Bench reserves to the appellant the 
right to apply for an order for costs thrown away 
by this adjournment. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.I President. 

FULL BENCH— 

Appeals against decision of 

Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Electrical, Electronics, Foundry and 

Engineering Union 
(Appellant) 

and 
Chei Australia Pty Ltd 

(Respondent) 
No 1286 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 
SENIOR COMMISSIONER G G HALLIWELL. 

COMMISSIONER G L FIELDING. 
2 December 1993. 

Reasons for Decision. 
THE PRESIDENT: These are my reasons for decision. 

There was an application to extend time for the filing and 
service of an appeal book herein. In fact, the failure to file 
the same was one day out of time, and although the 
procedural rules, namely the Industrial Relations Commis- 
sion Regulations 1985, are there to be complied with, no 
likely prejudice to the respondent was demonstrated were 
we to grant the application. It was clear that there was an 
arguable case upon appeal, and the prejudice to the 
appellant, were we to refuse the application to extend time. 

was manifest. Our attention was directed by Mr Jones, who 
appeared for the respondent, who objected to the application 
being granted, to the decision in Tip Top Bakeries v. TWU 
73 WAIG 2659. It should be observed that each application 
of this kind turns on its own facts, and, secondly, I would 
not, as President, be bound by that decision in any future 
proceedings. We therefore applied the decision in Ryan v. 
Hazel by and Lester t/a Carnarvon Waste Disposals 73 
WAIG 1752 and granted the application for extension of 
time.This is an appeal against the decision of an Industrial 
Magistrate of the Industrial Magistrates' Court on 25 August 
1993. 

The complaint of the appellant organisation was that Chei 
Australia Pty Ltd (the respondent herein), being a party 
bound by award No R 22 of 1978, the Electrical Contracting 
Industry Award (hereinafter referred to as "the award"), on 
9 February 1993 failed to pay an employee Bevan McKay 
for the Australia Day Public Holiday observed on 1 February 
1993. The sum of $125.52 was claimed. 

His Worship, having heard the matter, dismissed the 
application and gave reasons which appear at pages 7-13 of 
the appeal book (hereinafter referred to as "AB"). 

Some attention should be paid to the relevant clauses of 
the award. It was not in issue before us that the award 
applied to the respondent employer and to the appellant 
employee organisation. 

Subclauses (1 )(a), (b) and (c) of clause 23.—Holidays and 
Annual Leave, at the time of the hearing at first instance, 
read as follows:— 

"(1) (a) The following days or the days observed in 
lieu shall, subject to this subclause and to 
paragraph (b) of subclause (1) of Clause 12 
of this Award, be allowed as holidays 
without deduction of pay, namely— 
New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour 
Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. 
Provided that another day may be taken as a 
holiday by arrangement between the parties 
in lieu of any of the days named in this 
subclause. 
Provided further that for an employee em- 
ployed north of the 26th parallel of south 
latitude, or outside of the south west land 
division, Australia Day, Easter Monday, 
Foundation Day, Sovereign's Birthday and 
Boxing Day shall not be holidays but in lieu 
thereof there shall be added one week to the 
annual leave to which he/she is entitled under 
this clause. * 

(b) When any of the days mentioned in para- 
graph (a) hereof falls on a Saturday or a 
Sunday the holiday shall be observed on the 
next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the 
holiday shall be observed on the next 
succeeding Tuesday. In each case the substi- 
tuted day shall be a holiday without deduc- 
tion of pay and the day for which it is 
substituted shall not be a holiday. * 

(c) An employee (other than a casual employee) 
who has been employed for at least three 
consecutive months and whose services are 
terminated by the employer through no fault 
of the employee within seven days of the 
observance of any of the holidays referred to 
in paragraph (a) of this subclause shall be 
paid for eight hours at the ordinary rate of 
wage as prescribed in this award for that 
holiday." 

At the same time, clause 23(1 )(d) read as follows:— 
"(d) Where an employee is absent from his employ- 

ment on the working day before or the working 
day after a public holiday without reasonable 
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excuse or without the consent of the employer, the 
employee shall not be entitled to payment for such 
holiday." 

(Note: The asterisks denote differences between the 
award as it was at the time of the events complained of at 
first instance and the award as it appears in the appeal book. 
The differences are not material to the points at issue before 
us). 

Subclauses (l)(a) and (b) of clause 27.—Grievance 
Procedure and Special Allowance read as follows:— 

"(1) In order to settle disputes, including those arising 
through demarcation and safety issues, and pre- 
vent lost time due to direct action (strikes, bans, 
etc.) the following procedure shall be observed— 

(a) In the case of demarcation or safety dispute, 
an employee may be transferred to work in 
any area of the site not affected by the 
condition giving rise to the dispute. 
An employee may be transferred from one 
site to another site not so affected. 

(b) Any grievance, dispute or claim shall in the 
first instance be raised at site level with the 
foreman/supervisor/manager etc., as appro- 
priate. '' 

Clause 35.—Adverse Weather read as follows:-— 
(1) Application of this clause: 

The provisions of this clause shall apply to all 
employees employed on construction work as 
prescribed in the First Schedule, Wages, Clause 
6 of the Electrical Contracting Industry Award 
excepting those employees engaged in work 
outside the 26 metropolitan regional shires and the 
Town of Mandurah. 

(2) Adverse weather shall mean weather conditions 
by virtue of which it is not reasonable nor safe for 
workmen exposed thereto continue working 
whilst the same prevails. 

(3) The employer, or his representative shall, when 
requested by the employees or a representative of 
the employees, confer within a reasonable period 
of time which shall not exceed 30 minutes for the 
purpose of determining whether or not the 
conditions referred to in subclause (2) of this 
clause apply. 
Weather shall not be regarded as adverse unless 
it is agreed at such conference. 

(4) Where it is agreed, conditions referred to in 
subclause (2) do prevail: 
Employees may be transferred from one location 
on a site where it is unreasonable to work due to 
the conditions, to work at another location on the 
same site, or another site which is not affected by 
adverse weather subject to the following: 

(a) Employees may be transferred from one 
location on a site to work in areas which are 
not affected by conditions of adverse weather 
even though there may not be work for all 
employees in such areas. 

(b) Employees may be transferred from one site 
to another site and where necessary transport 
will be provided by the employer. 

(5) Wet Weather 
Subject to the provisions of subclauses (2), (3) and 

-- - (4): 
(a) Where employees are in the sheds, because 

they have been rained off or at starting, 
finishing or crib times, and it is raining, they 
shall not be required to go to work in a dry 
area or be transferred to another location or 
site unless: 
adequate protection such as protective cloth- 
ing is provided; protection shall, where 
necessary, be provided for the employees' 
tools to get from the shed to the job. 

(b) Employees engaged in essential work such as 
a concrete pour shall continue working and 
be paid at double time using protective 
clothing provided until the section of essen- 
tial work is completed or made safe. Where 
an employer's failure to provide adequate 
protective clothing results in an employee's 
clothing being saturated, the employee will 
be allowed time off without loss of pay to 
change his clothes and return to work. 

(6) Work in Heat 
Work in heat shall mean work in extremes of high 
temperature by virtue of which it is not reasonable 
or not safe for workmen exposed there to continue 
working while such conditions prevail. In which 
case the provisions of subclauses (3), (4) and (5) 
shall be observed until such times as the condition 
eases. 

(7) Notwithstanding the provisions of this clause, 
employees whom by virtue of constraints of 
location, site or other reasons are not transferred 
to a suitable place of work, shall take shelter or 
relief from the prevailing conditions until normal 
stop time, or until released by the employer, 
whichever is the sooner. 
A worker so released by the employer shall not 
suffer any loss of ordinary wages." 

The material facts in this case were undisputed, and they 
were these, as His Worship found. 

Australia Day, 26 January, fell on a Tuesday in (he year 
1993. However, the holiday was not celebrated until the 
following Monday, 1 February 1993. The previous Friday, 
29 January 1993, was a very hot day and Mr Bevan McKay, 
the person named in the complaint, being the site Shop 
Steward, was keeping himself aware of the rising tempera- 
tures because of a union policy that when the temperature 
reaches 37.5° Celsius, the workers go home. 

Mr McKay ascertained the temperature from time to time 
by ringing "a hot line" which recorded updated messages 
which informed of the temperature at Perth Airport. 
Between 1.30 pm and 2.00 pm on that day, having rung the 
hot line, and having been advised that the temperature had 
passed 37.5° Celsius, Mr McKay advised his fellow workers 
and a member of the management staff that because of the 
extreme heat the employees were stopping work and leaving 
the worksite. A large number of the employees left the 
worksite along with Mr McKay. Mr McKay had started 
work on that day at 7.00 am and was due to finish at 3.30 
pm. 

On the pay day following the Australia Day long 
weekend, Mr McKay was not paid for the one hour he did 
not work on Friday, 29 January 1993, nor was he paid for 
the Australia Day public holiday taken on Monday, 1 
February 1993. That was what this complaint was about. 

The complainant, of course, claimed that pursuant to 
clause 23(1 )(a) Mr McKay should have been paid for the 
Monday holiday, whilst the defendant company claimed that 
pursuant to clause 23(1 )(b) it was entitled to withhold Mr 
McKay's pay for that day, since he was absent from his 
employment on the working day before the public holiday 
without reasonable excuse or without the consent of the 
employer in terms of clause 23(1 )(b). 

His Worship found, and it was not in dispute, that there 
was no suggestion that the defendant employer gave its 
consent tp- Mr, McKqy-. jea-ving the worksite on the 
temperature reaching 37.5° Celsius. 

The learned Industrial Magistrate, having correctly 
decided that the only issue before the Court was whether Mr 
McKay had a "reasonable excuse" for leaving the worksite 
as he did, found that on 17 December 1992, six weeks prior 
to these events, the respondent had faxed to the complainant 
organisation and to Mr McKay as its Shop Steward a letter 
which, formal parts omitted, read as follows:— 

"Please be advised that Transfield Electrical does 
not recognise the 37.5° temperature quantum. There- 
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fore as a result if employees leave the site they will not 
be paid for the time they are absent. 

Transfield Electrical has a number of measures in 
place to deal with inclement weather. These include a 
plentiful supply of cold water, supply of sun cream and 
provision of helmet brims and/or nape protectors for 
employees engaged in outdoor activities. 

Transfield Electrical are willing to discuss these and 
other measures regarding inclement weather." 

This notice, as the Court found, was prominently 
displayed on notice boards within the worksite. 

His Worship also adverted to clause 35 and all the clauses 
which provide for absence from work, whether for holiday 
and annual leave or through sickness, bereavement leave, 
maternity leave, etc. 

He then found that what had occurred was that the union 
had simply unilaterally declared that, once the temperature 
got to 37.5° Celsius, the workers could leave the site, and 
the union had been advised by the employer that it did not 
accept this situation. 

His Worship then held that, where the employer/ 
employee relationship is governed by an award, as was the 
situation here, then the union had no right to unilaterally 
grant itself an extra benefit, just as the employer would have 
no right to unilaterally take away from an employee a benefit 
provided by the award. That being so, when Mr McKay left 
the worksite at least one hour early on the Friday prior to 
the Australia Day public holiday, pursuant to the union's 
directive, this could not be said to be a reasonable excuse 
for an employee being absent from work. 

The Court then found that Mr McKay was not entitled to 
a day's pay for the Australia Day public holiday observed 
on 1 February 1993, and therefore that the defendant, Chei 
Australia Pty Ltd, had not committed a breach of the award 
and dismissed the charge. 

Against that decision this appeal is brought and the 
grounds of appeal are as follows (see page 3 (AB)):— 

"1. The finding of the learned Magistrate that the 
action of Mr Bevan McKay did not constitute a 
reasonable excuse for the purposes of Clause 
23(1 )(e) of Award No. R22 of 1978 was against 
the evidence and the weight of the evidence in that 
it disregarded and was against the evidence: 
(a) of Mr William Game as to the history of the 

Appellant's policy of ceasing work when the 
temperature exceeded 37.5°, which policy 
was recognised by all groups within the 
construction industry; 

(b) that the Respondent was aware that such a 
policy was recognised within the construc- 
tion industry; 

(c) of Mr McKay that he at all times was acting 
in compliance with a Union directive issued 
in accordance with the policy. 

2. The learned Magistrate erred in law by misdirect- 
ing himself and taking into account irrelevant 
considerations in that when considering for the 
purposes of Clause 23(1 )(d) of Award No. 22 of 
1978, whether Mr McKay was absent from his 
employment with reasonable excuse he confused 
the question of whether the Appellant's policy and 
directive was reasonable with that of whether Mr 
McKay's reason for his being absent from work 
due to compliance with the Union directive was 
reasonable. 

3. The Appellant seeks that the decision of Industrial 
Magistrate P.M. Heaney S.M. be set aside and in 
lieu thereof there be an Order that the Respondent 
pay to Mr McKay the sum of ONE HUNDRED 
AND NINE DOLLARS AND FIFTY TWO 
CENTS ($109.52)." 

A number of submissions were made in relation to this 
appeal, all of which I have considered carefully. They are 
all to be considered in the light of the central question in this 
appeal which is "Was Mr McKay absent from his 
employment on the working day before or after a public 

holiday without reasonable excuse?" He did not leave work 
with his employer's consent. He was absent from his 
employment on the working day before a public holiday, 
namely Australia Day, for part of that working day. 

It is quite clear that the use of the word "working day" 
in the subclause means that the interposition of a weekend 
between a working day and a public holiday does not 
prevent the clause operating. In other words, Mr McKay was 
absent on the working day which was the Friday before a 
public holiday. The Saturday and Sunday were not working 
days within the meaning of the clauses or as a matter of fact. 

The terms of the award require a little consideration. Of 
course, one must read its individual clauses in the context 
of the whole of the award. In addition, Norwest Beef 
Industries Ltd v. AMIEU 64 WAIG 2124 at 2127 provides 
the test by which awards are to be interpreted. I will apply 
myself to the plain words of the award, unless to do so will 
lead to absurdity or ambiguity. 

I do not need to say anything further at this time, except 
that the phrase "reasonable excuse" is probably a phrase 
that does not benefit from analysis anymore than "reasona- 
ble doubt" does. "Reasonable excuse" exculpating an 
accused from criminal liability was considered in R v. Daher 
40 ALR 70 at 73 per Street CJ, with whom Nagle CJ at CL 
and Maxwell J agreed:— 

"In the case of R v. Tawill (1973) 22 FLR 284, this 
very question of the scope of the concept of reasonable 
excuse was agitated. In the course of the reaons (sic) 
of the Full Court in that case it was said: "... it is, we 
think, of special significance that the qualification 
incorporated in para (c) on the prohibition enacted is 
substantial. The extent of that qualification is limited 
only by the words 'without reasonable excuse'. Any 
state of facts falling within the ambit of those words 
is, accordingly, exempted from the offence. In respect 
of any such state of facts the onus of proof is, however, 
in terms cast upon the person charged. The words 
'without reasonable excuse' are words of wide import. 
We see no reason why defences, answers, justifications 
or excuses recognized by the established principles 
governing criminal responsibility, such as absence of 
mens rea, mistake, insanity, infancy or duress, do not 
fall within the ordinary grammatical meaning of those 
words." ". 

Suffice it to say that that authority is not to the point, but 
it does indicate to me that' 'reasonable excuse'' in the award 
means that one is absent from work in circumstances where 
an objective view is that there was a reasonable physical, 
legal or other excuse for being absent. 

Firstly, there are only a number of excused or authorised 
absences under the award. His Worship referred to them and 
I have mentioned them above. 

Next, clause 27 exists to settle disputes in order to, inter 
alia, prevent lost time due to direct action. 

There was a dispute here because the employer obviously 
did not agree that a temperature of 37.5° Celsius permitted 
persons to absent themselves from work. 

It is quite clear that the grievance procedure was not 
availed of by Mr McKay or the appellant organisation 
because of an existing policy, but not any custom, as that 
is defined. In that respect, the complainant did not comply 
with the award. 

Next, clause 35 refers to adverse weather. Adverse 
weather is defined to mean "weather conditions by virtue 
of which it is not reasonable nor safe for workmen exposed 
thereto (to) continue working whilst the same prevails". In 
any event, the weather cannot be regarded as adverse unless 
that fact is agreed at a conference between the employer and 
employee (or their representatives) (see clause 35(3)). There 
was no such agreement, nor was the clause availed of by the 
complainant (appellant). 

In any event, clause 35(6) defines work in heat as I have 
set it out above, and the need for a conference to agree that 
there is work in heat applies in those circumstances. No such 
conference occurred and no such agreement was reached. 
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There was no right under clause 35, or any other clause, 
for Mr McKay to absent himself from the workplace, nor 
for any other employee to do so under the award or by virtue 
of his contract of service. The complainant and/or its 
members failed to comply with the award. That included, 
of course, Mr McKay. 

Next, Mr Herron (of Counsel), who appeared for the 
appellant, sought to make something of the proposition that 
it was reasonable for Mr McKay to absent himself because 
there was a union policy not accepted by the employer, but 
recognised by the employer on which he acted, and this 
afforded him a reasonable excuse. In other words, he was 
obeying the union policy not leaving in order to subvert the 
intention of clause 23(1 )(d) by adding extra time to his 
permitted holiday. 

The policy of the appellant organisation had, of course, 
been unequivocally rejected by the respondent employer 
some weeks before these events. It was a policy which, if 
implemented, affected a breach of the award and did so in 
the circumstances of this matter. The existence of such a 
policy making Mr McKay an instrument of breach of the 
award afforded no reasonable excuse for his absenting 
himself from his work. 

We were taken to some authorities in relation to which 
I wish to make comment, including Re Wire Netting 
Makers, etc (Ryland Brothers (Australia) Pty Ltd) Award 
(1955) AR (NSW) 584 at 587 per Richards J which traces 
the origin of such clauses as clause 23(1 )(d) in the need to 
prevent employees commencing their holidays prior to the 
normal commencement of such holidays. 

Kelly SC, as he then was, held in Cliffs Robe River Iron 
Associates v. AMWU and Others 56 WAIG 999, in relation 
to a similar clause that:— 

"The employer is therefore entitled to apply a strict 
standard in assessing whether an excuse proffered for 
being absent is bona fide and reasonable; and where the 
excuse offered by the worker is sickness the employer 
is entitled to require the production of a medical 
certificate if he is not otherwise satisfied that the 
employee had a reasonable excuse for his absence." 

In AMWU v. Goldsworthy Mining Ltd 57 WAIG 745 
Kelly SC made similar observations as to the purpose of a 
clause similar to clause 23(1 )(d) as were made in Re Wire 
Netting Makers, etc (Ryland Brothers (Australia) Pty Ltd) 
Award (op cit). 

In BTA v. Hamersley Iron Pty Ltd 62 WAIG 1415 
Halliwell C (as he then was) held that a similar clause did 
not properly deprive two employees of one and a half hours 
pay when they arrived at work on the day after a public 
holiday, attended a union meeting for one and a half hours, 
then resumed work, completed their normal hours, and then 
did one and a half hours overtime. The Commission held 
that the two employees were not absent "from" work 
because they came to work. 

We were taken, too, to the case of Blair v. General 
Motors-Holden's Ltd 5 IR 409. In Blair v. General 
Motors-Holden's Ltd (op cit) three employees returned to 
work on the working day after the Labour Day public 
holiday in Victoria in 1983. They worked for one and a half 
hours, one hour, and half an hour, respectively, then left 
work because it was union policy to stop work when the 
temperature outside reached 35° Celsius, and the tempera- 
ture outside had, in fact, reached 35° Celsius. A similar 
clause to clause 23(1 )(d) of the award applied in that case. 
Keely J cited an unreported judgment of Smithers, Nimmo 
and Northrop JJ in the Australian Industrial Court in Re 
Vehicle Industry Award 1972 (Matter No B 180 of 1976) 
(unreported) delivered on 16 November 1976, where Their 
Honours said:— 

"Here where the employees reported for work at the 
normal commencement time on the day following the 
holiday and performed their normal duties during the 
whole of the morning, attended a stop work meeting for 
which by reason of cl.6(b) of the award they do not 
receive payment, and continued to perform their duties 
until the normal time for ceasing work, it cannot be 

said, in our opinion, that they were absent from their 
employment on the working day after the Labour Day 
holiday within the meaning of that expression in 
cl.26(e). In the context of this award the expression 
employment is used, in our opinion, in a sense different 
from that of mere performance of the duties of the 
employment. True it is that on part of the day in 
question the employees refused and failed to perform 
their duties, but it is another thing to say that they were 
absent from their employment on that day. It appears 
that the stop-work meeting was the kind of casual 
meeting which might have occurred on any day and had 
no relation to that day being a day following a holiday 
and there is no suggestion that the stop work meeting 
was in any way related to the subject of holidays. If a 
failure to perform duties during part of a day were 
shown by other circumstances to be a device for 
extending the holiday on the basis of being paid their 
full entitlement for payment, the holiday might well be 
lost." 

Keely J did not accept a contention by Dr Jessup (for the 
applicant employee in Blair v. General Motors-Holden's Ltd 
(op cit)) that a part day absence such as occurred in that case 
was an absence within the meaning of the clause. Keely J 
held that the subclause concerned did not apply to the facts 
of that case where the three employees commenced work at 
the usual time on the day following the public holiday and 
performed their usual duties for periods varying from one 
and a half hours before they ceased work. 

In Re Vehicle Industry Award 1972 (op cit), employees 
had attended work at the normal commencement time, 
attended a stop work meeting and resumed work. That case 
turned a great deal on the question whether what occurred 
was a device for extending the holiday, as can be seen by 
the dicta cited by me above. 

Further, Keely J held that, even though, in that case, the 
employees concerned had returned to work after the stop 
work meeting, whereas in Blair v. General Motors-Holden's 
Ltd (op cit) they had simply stopped work, the underlying 
principle of the judgment supported the applicant, Mr 
Blair's case. He therefore held that the wages withheld had 
been withheld in breach of the award. 

In my opinion, the employee, Mr McKay, in this case, was 
absent from work on the working day before a public 
holiday. He left work early and did not return. He did so in 
pursuit of a union policy which was not a custom, was not 
countenanced by the award or his contract of service, and 
was, in fact, rejected by his employer, as he knew. In the 
end, in terms of the plain words of the award, he was absent 
from his employment and his absence could only be seen 
to be a device to extend the holiday. In any event, it is my 
opinion that the plain words of the clause mean absent on 
a day or during a day. 

His Worship was right to find that Mr McKay was absent 
from work on the working day before a public holiday. 

The next question is whether he was absent without a 
"reasonable excuse". What is reasonable involves a 
consideration of the clause and what is reasonable in the 
context of the clause and of the award. It was not reasonable 
for Mr McKay to absent himself contrary to the award, 
without the appellant having complied with the award and 
in the face of a policy unilaterally sought to be imposed 
which he knew was rejected by the employer. Indeed, what 
the appellant was required to do as a party to the award, by 
which it was not in dispute that it was bound, was to take 
the steps required by clause 35 of the award which the 
appellant did not, or, alternatively, lake the steps set out in 
clause 27 of the award. 

The policy sought to achieve something which, at least, 
in what it resulted in on this day and its failure to comply 
with the procedures set out in the award, was contrary to the 
award. The result was that, contrary to the award, Mr McKay 
absented himself from work on a working day. He had no 
reasonable excuse for so doing and the employer was 
entitled to withhold the wages which it did. Hence, ground 
1 is not made out. In particular, it mattered not, for the 

14061—2 
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reasons which I have set out, that Mr McKay was acting 
pursuant to a union directive. Indeed, I have already given 
reasons as to that. 

Clause 23(1 )(d) of the award plainly applied and the 
employer was not required to pay his wages because he was 
absent from work on a working day before a public holiday 
without a reasonable excuse. 

I should add that His Worship made no finding as to 
whether the heat on the day, 37.5° Celsius, (or on any day) 
in question was so extreme that persons ought not to work 
in it. That was not the point. His Worship was not required 
to so find, and neither has the Full Bench been so required. 
That is a question which remains open. 

The learned Magistrate did not err in any respect in the 
decision at which he arrived, for the reasons set out above, 
and I would dismiss the appeal. 

SENIOR COMMISSIONER: The clauses of Award R 22 
of 1978 governing the complaint made to the learned 
Industrial Magistrate are as follows:— 

' 'Clause 23.—Holidays and Annual Leave subclause 
(l)(a) provides: 

"The following days, or the days observed in 
lieu shall   be allowed as holidays without 
deduction of pay, namely: New Year's Day, 
Australia Day, Good Friday  Christmas Day 
and Boxing Day." 

Whilst subclause (1 )(d) of Clause 23.—Holidays and 
Annual Leave states: 

"Where an employee is absent from his 
employment on the working day before or the 
working day after a public holiday without 
reasonable excuse or without the consent of the 
employer the employee shall not be entitled to 
payment for such holiday." ". 

(My emphasis) 
The learned Industrial Magistrate records in the Reasons 

for Decision (Appeal Book Page 8) that:— 
' 'The previous Friday the 29th January, was a very 

hot day and Mr McKay being the site shop steward was 
keeping himself aware of the extent of the rising 
temperature because of a union policy that when the 
temperature reaches 37.5° the workers go home. Mr 
McKay determined the temperature by ringing a "hot 
line" that apparently was a recorded updated message 
of the temperature at Perth Airport. Between 1.30p.m. 
and 2.00 p.m. on that day Mr McKay rung the "hot 
line" and on being advised that the temperature had 
surpassed 37.5° advised his fellow workers and a 
member of the management staff that because of the 
extreme heat they were stopping work and leaving the 
worksite. It appears that a large number of the 
defendant companies employees left the worksite along 
with Mr McKay. Mr McKay started work on that day 
at 7.00 a.m. and was due to finish at 3.30 p.m." 

(Page 8 of Appeal Book) 
(Emphasis Added) 

The wording of Clause 23(1 )(d) of the Award R 22 of 
1978 is in my opinion plain and unambiguous and it is 
therefore to be accorded its plain and ordinary meaning. (See 
Norwest Beef Industries Ltd Case 64 WAIG 2124 @ 2127) 
Thus on the facts, Mr McKay was not "absent from his 
employment on the working day before .... a public 
holiday". He was in fact present at his employment from 
the start time of 7.00am and remained at his employment 
on that day until 1.30pm to 2.00pm when he left his 
employment apparently due to hot conditions some one and 
one half hours before his normal finishing time of 3.30pm. 

In Blair v. General Motors-Holden's Ltd (5 I.R. 409 @ 
410 & 411) Keely J. stated inter alia as follows: 

"As to the construction of sub-cl. 24(d) of the award, 
Dr Jessup submitted that "there are good reasons for 
the Court holding that it extends to part-day ab- 
sences..." but I am quite unable to see any good reason 
for holding that the subclause so extends. The language 
of the subclause must be construed "in its ordinary and 
natural sense" (per Higgins J. in Amalgamated Society 

of Engineers v. Adelaide Steamship Co. Ltd (1920) 28 
C.L.R. at p. 162). In my opinion, the words "em- 
ployee... absent from his... employment... on the 
working day after..." a holiday do not include an 
employee absent on part of the working day after the 
holiday. To so construe the subclause involves reading 
additional words, "any part of, into the subclause. 
Looking at the subclause as a matter of construction, 
without reference to decided cases as to either its 
meaning or its purpose, in my opinion, it does not apply 
to the facts of the present case where the three 
employees commenced work at the usual time on the 
day following the public holiday and performed their 
usual duties for periods varying from one and one-half 
hours to two and one-half hours before they ceased 
work. 

I have not found any ambiguity in the words used in 
cl. 24(d). If, however, ambiguity existed then, in my 
opinion, the respondent's submission gains no support 
from the passages cited by Dr Jessup from the decision 
in the Metal Trades Award case (1952) 73 C.A.R. 
324." 

(5 I.R. 409 @ 410 & 411) 
Further Keely J. cited from a judgement of the Australian 

Industrial Court delivered 16th November, 1976 Matter No. 
B 160 of 1976 wherein Smithers Nimmo and Northup JJ 
observed inter alia: 

"... it is that on part of the day in question the 
employees refused and failed to perform their duties 
but it is another thing to say that they are absent from 
their employment on that day. 

The factual position was that Mr McKay was present at 
his employment on the working day before a public holiday 
but left his employment 1 fi hours early on that day and this 
without his employer's consent. Thus the employer may 
have been, for example, entitled to deduct payment for the 
1 hour period that Mr McKay did not work on that day 
or to take disciplinary action against him. However, the fact 
remains that the requirements for payment of the public 
holiday ie. that he was not absent from his employment on 
the day before the holiday had been met by Mr McKay's 
presence on the job on that day. 

For these reasons in my respectful opinion dismissing the 
complaint for payment of the public holiday was erroneous 
and I would therefore quash that order and in light of the 
facts substitute and order for payment of the amount of 
$109.52 to Mr McKay by the respondent. 

COMMISSIONER G.L. FIELDING: I have had the 
advantage of reading the draft Reasons for Decision 
prepared by the President. I agree that the appeal should be 
dismissed, and substantially for the reasons he has advanced. 

In my view, an employee who leaves the workplace for 
part of a day, as did the employee the subject of these 
proceedings, "is absent from his employment on" that day, 
and is thus falls within the scope of subclause 23(1 )(d) of 
the Award. On my reading of it, the subclause is clear and 
unambiguous and ought to be given its plain and ordinary 
meaning. In this respect I agree with and refer to the 
conclusion reached by Kelly SC in Amalgamated Metal 
Workers Union of Western Australia v. Goldsworthy 
Mining Ltd (1977) 57 WAIG 745. I do not consider it a 
strain on the English language to hold that a person who is 
absent for only part of the day is absent 'on' that day. The 
subclause does not require that there be an absence 'for' that 
day, but simply 'on' that day. Further, the fact that an 
employee attended to his employment for part of the day is 
not inconsistent with the concept that he was at some other 
time on that day absent from his employment. For that 
reason, I would question contrary the conclusion reached by 
the Commission in Building Trades Association of Unions 
of Western Australia (Association of Workers) v. Hamersley 
Iron Pty Limited (1982) 62 WAIG 1415, although the facts 
in that case appear to be materially different from those now 
under review. In any event, it is not a decision which is 
binding on the Full Bench. 
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If there is an ambiguity in the subclause, it should be 
interpreted having regard for the purpose or legislative intent 
of the provision (see: Australian Electrical, Electronics, 
Foundry & Engineering Union (WA Branch) v. Minister for 
Health (1991) 71 WAIG 2253. A similar provision appears 
in many awards of this and counterpart industrial tribunals 
in other States. The purpose of such a provision is self 
evident, if not notorious. As has been explained by a variety 
of industrial tribunals, its purpose is "to ensure that 
employees do not commence their holidays prior to the 
normal commencement of such holidays as laid down under 
the terms of the Award and that they return at the normal 
conclusion of such holidays" (see: In Re Wire Netting 
Makers (Rylands Bros) (Australia) Pty Ltd Award (1955) 
AR (NSW) 584; and see too: Cliffs Robe River Iron 
Associates v. Amalgamated Metal Workers Union of 
Western Australia (1976) 56 WAIG 999; see also: Amalga- 
mated Metal Workers Union of Western Australia v. 
Goldsworthy Mining Ltd (supra)). That being so, there is 
every reason to adopt as the proper interpretation of the 
subclause in question that one which includes within the 
expression "an absence from employment on that day" an 
unauthorised absence for part of that day. Such an 
interpretation is not only consistent with the object of the 
subclause, but also with the weight of authority. The same 
interpretation was placed on the provision by this Commis- 
sion in the Robe River Case (supra), the Goldsworthy 
Mining Case (supra), by the New South Wales Industrial 
Commission in the Wire Netting Case (supra) and at least 
by implication by a Full Bench of that Commission in Re 
High Finished Sheet Iron Manufacturers (CRM Division of 
Lysaghts Works Pty Limited) Award (1958) AR 317 (see 
also: (1956) AR 587), and also by the Commonwealth 
Conciliation and Arbitration Commission in Building 
Workers' Industrial Union of Australia v. Transfield Pty Ltd 
(1976) 176 CAR 640. Furthermore, some support of that 
interpretation can be gained from Coffey v. The Common- 
wealth (1968) 118 CLR 347, albeit a case which involved 
a different question under the Public Services Regulations 
(Cth). In that case at page 352 Owen J observed— 

"An officer who arrives late for work or who leaves 
work before the prescribed finishing time is, in my 
opinion, properly described as being 'absent from duty' 
during the period when he should have been but is not 
performing his duties just as is an officer who, having 
commenced work, absents himself from it for a period 
during his hours of duty." 

To the extent that the decision in Blair v. General 
Motors-Holden's Ltd (1983) 5 IR 409 suggests that a 
different interpretation should be placed on the subclause, 
I would, with respect, not follow it. It is not a decision 
binding on the Commission, and certainly no more binding 
than is the contrary decision of the Wire Netting Case 
(supra). The decision in Re Vehicle Industry Award 1972 
(Matter No. B 180/1976—Unreported) which was referred 
to in Blair's Case (supra) and which dealt with the question 
of a brief refusal by employees to work as distinct from an 
absence from employment, acknowledged that an absence 
from work for part of a day may well deprive those absent 
to their entitlement to holiday pay. In my view, having 
regard to the object of the provisions in question, the 
decisions in the Robe River Case (supra), the Goldsworthy 
Mining Case (supra), the Wire Netting Case (supra) and in 
the Transfield Case (supra) ought to be followed rather than 
that in Blair's Case (supra). 

The contention that the employee, the subject of the 
originating proceedings, had a "reasonable excuse" to be 
absent from work on the day in question because his absence 
resulted from obedience to union policy with respect to work 
on hot days, rather than any desire to prematurely begin to 
take leave is, in my view, fundamentally flawed. A member 
of a union is first and foremost an employee. Before a person 
is entitled to be a member of a union, he must ordinarily be 
an employee, that is, that he must be a party to a contract 
of employment. As such he is required to work according 
to the terms of that contract and as a consequence carry out 
the lawful commands of his employer (see: Owens v. Swan 
Portland Cement Ltd (1993) 73 WAIG 1605). Union 

policies do not release an employee from fulfilling those 
obligations. The Appellant's argument seeks to give the 
union policy a status which it simply cannot have consistent 
with the obligations imposed on an employee under his 
contract of employment. As pointed out in Chappell v. The 
Times Newspapers Ltd (1975) IRLR 90 "men cannot serve 
both the union and the employers" and "if they hold to the 
union they may find themselves in breach of contract with 
their employers" (per Denning MR at p. 93; see too: 
Hamersley Iron Pty Limited v. The Consturction, Mining 
and Energy Workers' Union of Australia, Western Austra- 
lian Branch (1992) 72 WAIG 461). 

In the circumstances, an employee who absents himself 
from work merely to comply with union policy or a union 
directive would rarely, if ever, have a reasonable excuse to 
be absent from work. There is, however, in my view, no 
scope for argument about the matter on this occasion. Not 
only did the Respondent categorically refuse to recognise 
the union policy, it informed the union that if employees left 
the site, they would not be paid for the time they were 
absent. Furthermore, the Respondent advised its employees 
that in the case of a grievance over extreme heat, the Site 
Grievance Procedure was to be followed. The Award which 
governed the employee's contract of employment expressly 
provides by a combination of Clauses 27 and 35 for a course 
of action to be taken where a dispute arose as to adverse 
weather, including work in heat. That procedure was not 
followed, either by the union or by the employee concerned 
on this occasion. It seems to me to be quite unreasonable 
to suggest that compliance with union policy can relieve an 
employee from an obligation to satisfy relevant provisions 
of the Award designed to prevent unilateral action of the 
kind which has given rise to the original proceedings. There 
would otherwise be little point in having the provisions in 
the Award. 

In my view, the learned Industrial Magistrate acted 
correctly in dismissing the complaint and I would dismiss 
the appeal. 

THE PRESIDENT: For those reasons, the appeal will be 
dismissed. 

Order accordingly 
Appearances: Mr M E Herron (of Counsel) on behalf of 

the appellant. 
Mr D M Jones on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Electrical, Electronics, Foundry and 

Engineering Union 
(Appellant) 

and 
Chei Australia Pty Ltd 

(Respondent) 
No 1286 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 
SENIOR COMMISSIONER G G HALLIWELL. 

COMMISSIONER G L FIELDING. 
2 December 1993. 

Order. 
This matter having come on for hearing before the Full 
Bench on the 1st day of November 1993, and having heard 
Mr M E Herron (of Counsel) on behalf of the appellant and 
Mr D M Jones on behalf of the respondent, and the Full 
Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 2nd day of 
December 1993 wherein it was found that the appeal should 
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be dismissed, it is this day, the 2nd day of December 1993, 
ordered that appeal No 1286 of 1993 be and is hereby 
dismissed. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

Editor's Note: Procedural Order follows 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Electrical, Electronics, Foundry and 

Engineering Union 
(Appellant) 

and 
Chei Australia Pty Ltd 

(Respondent) 
No 1286 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 
SENIOR COMMISSIONER G G HALLIWELL. 

COMMISSIONER G L FIELDING. 
2 November 1993. 

Order. 
This matter having come on for hearing before the Full 
Bench on the 1st day of November 1993, and having heard 
Mr M Herron (of Counsel) on behalf of the appellant and 
Mr D Jones, as agent, on behalf of the respondent, and the 
Full Bench having given reasons therefor on the 1st day of 
November 1993, it is this day, the 2nd day of November 
1993, ordered as follows:— 

(1) That time be and is hereby extended to and 
including the 23rd day of September 1993 to 
permit the appellant herein to file an application 
to extend time for lodging appeal books. 

(2) That time be and is hereby extended to and 
including the 23rd day of September 1993 to 
permit the appellant herein to lodge and serve 
appeal books. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

of Rules— 

Editor's Note: Previous Reasons for Decision and Orders 
published at (73 WAIG 563, 1232, 1471, & 1764) and 
further Reasons for Decision, Procedural Orders and Deputy 
Registrar's Decision published hereunder. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by The Federated Miscellaneous Workers' 

Union of Australia, WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

15 November 1993. 
Reasons for Decision. 

THE PRESIDENT: This is an application by The Federated 
Miscellaneous Workers' Union of Australia, WA Branch for 
authority to the Registrar to alter its rules. 

Firstly, it seeks to alter rule 1. Name, so as to change its 
name from "The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch" to "The Australian Liquor, 
Hospitality and Miscellaneous Workers Union, Miscellane- 
ous Workers Division, Western Australian Branch". 

Secondly, it seeks to alter its eligibility rule, rule 4. The 
extent of that application is set out in the application itself, 
and also in the Western Australian Industrial Gazette (72 
WAIG 2427). 

In the course of the Full Bench's hearing and determining 
of this application, there were a number of applications 
made pursuant to s.58(3) of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"), 
as a result of which the actual application to alter the rules 
was itself amended by leave in accordance with s.27 and 
s.58(3) of the Act. 

In the end, the document called "Final Amended 
Schedule "A" " was the proposed alteration applied to be 
authorised to the rules. I set out its text hereunder insofar 
as it relates to rule 4:— 

"Rule 4. Eligibility for Membership. 
Immediately after subrule 4 (6), insert a new subrule 

4 (7) as follows: 
(7) In addition to the foregoing, the Union shall 

consist of an unlimited number of persons 
who are employed or who are usually 
employed in any capacity in or in connection 
with: 
(a) Hotels, Motels, Tourist Complexes and/ 

or Resorts, Service Flats and/or Apart- 
ment Houses, Boarding and/or Lodging 
Houses; 

(b) Casinos (provided that it shall not 
include any persons who are employed 
or usually employed in Casinos and 
whose major and substantial employ- 
ment is such as to enable them to be 
eligible for membership of the Feder- 
ated Clerks' Union of Australia Indus- 
trial Union of Workers, W.A. Branch); 

(c) Clubs, Cabarets, Convention Centres, 
Taverns, Winehouses, Restaurants, 
Cafes, Eating Houses, Tearooms, Cof- 
fee Lounges, Oyster Saloons, Ice Cream 
and Cool Drink Saloons provided that 
it does not include milk bars, confection 
shops and delicatessens. (Provided fur- 
ther that it shall not include persons 
employed in food service establishments 
which primarily provide a take away 
service where no alcohol is sold or 
served except for employees of Pizza 
Hut); 

(d) the preparation and service of food and 
drink wherever consumed by persons 
employed by professional or contract 
caterers for any commercial, social, 
industrial or other purpose or function 
and all persons employed in or in 
connection with canteens, mobile can- 
teens, messes, kitchens and catering 
establishments (provided that it shall 
not include any person whose major and 
substantial employment is that of a 
storeperson); 

(e) cleaning and attending to the provision 
of board and lodging or any other form 
of accommodation in camps and staff or 
workers' quarters; 

(f) Tea Attendants, (including those em- 
ployed in Government Departments, 
Instrumentalities and Trading Con- 
cerns) and persons employed in the 



and persons employed by agencies or 
domestic service businesses in the prep- 
aration and/or cooking of food, the 
serving of meals and/or light refresh- 
ments and/or drinks. Provided that no 
persons employed in a retail or whole- 
sale establishment shall be eligible to be 
a member pursuant to this sub-rule 
except where employed by a contract 
caterer. 

Provided that no person shall be eligible 
to become a member of the union pursuant 
to this sub-rule who is employed as a 
chauffeur, bus driver, or whose major and 
substantial employment is the driving of or 
loading of motor vehicles (including mobile 
food vending vans) or who is employed in a 
classification pursuant to an award to which 
the Federated Clerks Union Industrial Union 
of Workers, WA Branch is a party at I May, 
msr 

It will be seen that, effectively, what is sought to be done 
is to add after sub-rule 4(6) a new sub-rule 4(7) which 
expands (it was common ground) the eligibility rule of the 
applicant. 

There are a number of previous orders made in the course 
of the hearing and determination of this matter supported by 
reasons for decision. The orders are dated 14 December 
1992, 24 December 1992, 25 February 1993, 25 February 
1993, 2 March 1993, 20 April 1993, 27 April 1993, 27 April 
1993, 7 May 1993, 28 July 1993 and 28 July 1993. The 
reasons for decision are dated 17 February 1993, 25 
February 1993, 29 April 1993 and 25 June 1993. 

Indeed, when the application first came before us there 
was a number of notices of objection filed and a number of 
other applications were made to us. 

A preliminary matter arose because the Federated Liquor 
and Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers (hereinafter 
referred to as "the LTU") and The Shop, Distributive and 
Allied Employees' Association of Western Australia (here- 
inafter referred to as "the SDA") gave notice within 21 days 
of the publication of the prescribed notice to objectors in the 
Western Australian Industrial Gazette, and no other pur- 
ported objector did. (As to the appropriate requirements see 
regulations 74(1) and 98(5) of the Industrial Relations 
Commission Regulations 1985 (hereinafter referred to as 
"the Regulations")). The notice in the Gazette was 
published on 28 October 1992 and the last day for giving 
such notice was 18 November 1992. 

There were other preliminary matters raised by Mr Le 
Miere (of Counsel), who appeared for the applicant, relating 
to the LTU, including a challenge to the validity of the 
notice of objection (see page 6 of the transcript). 

The Federated Clerks' Union of Australia, Industrial 
Union of Workers, WA Branch (hereinafter referred to as 
"the FCU") filed a notice of objection which was served 
on 19 November 1992, which was subsequently withdrawn 
upon amendments being sought to be made, and, in fact, 
made by leave to the application. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers (hereinafter referred to as "the 
AWU") filed a notice which was served on 30 November 
1992, and which was not pursued, the question of the future 
of its objection having been adjourned. 

The Transport Workers' Union Western Australian 
Branch, Industrial Union of Workers (hereinafter referred to 
as "the TWU") and the Metal Engineering Workers Union 
WA Branch filed notices of objection, the first of which was 
later withdrawn. As to the Metal Engineering Workers 
Union WA Branch, it did not appear nor seek to establish 
that it could object under s.55(2)(c) of the Act. 

Later, too, the SDA withdrew its objection and withdrew 
from the proceedings. 

A number of notices of objection were filed by employers 
and employer association parties for whom Mr Caspersz (of 
Counsel) appeared by leave. In the end, three of those 
employers, in the course of proceedings, advised through Mr 
Blyth, who appeared with Mr Caspersz, that they did not 
wish to pursue their objections (these being K-Mart 
Australia Ltd trading as the Metro-Maddington Shopping 
Centre, Fossey Australia Ltd trading as Coles Variety, and 
Myer Stores (WA) Ltd). The remaining employer objectors 
were the Western Australian Hotels and Hospitality Associ- 
ation Inc (hereinafter referred to as "WAHA"), Fremantle 
Sailing Club (Inc), Olimpos Pty Ltd trading as Hyatt 
Regency Perth, Ballingarry Pty Ltd trading as Subiaco 
Hotel, Burswood Resort (Management) Ltd trading as 
Burswood Resort Casino, the Restaurant and Caterers 
Association of Western Australia Inc (hereinafter referred 
to as "RCAWA"), Spotless Catering Services Ltd trading 
as Nationwide Food Services, and Beeches Restaurant Pty 
Ltd trading as Sails Restaurant. WAHA and RCAWA are 
both "associations" of employers and not individual 
employers. WAHA is, in fact, an organisation registered in 
accordance with the Act. RCAWA is not so registered. 

On the first day of the hearing and determination of this 
matter, namely 1 December 1992, Mr Robert Gregory 
Newton, the Secretary of the West Australian Theatrical and 
Amusement Employees Association (Union of Employees) 
(hereinafter referred to as "the WATAEA"), an employee 
organisation registered under the Act, applied to adjourn the 
matter. He informed us that he was unaware that these rule 
changes were sought because his organisation does not 
subscribe to the Western Australian Industrial Gazette. 
However, even when it did find out, no notice of objection 
was filed or served. We considered these matters. We were 
of the opinion that the application by Mr Newton on behalf 
of the WATAEA to adjourn the proceedings should be 
dismissed, no reason having been advanced as to why the 
proceedings should be held up to the detriment of other 
parties at such a late stage. To accede to Mr Newton's 
application would have involved the whole of the proceed- 
ings being adjourned while the WATAEA filed a notice of 
objection. In any event, no notice was subsequently filed, 
served or sought to be relied upon, nor was there any 
appearance thereafter for the WATAEA at any time. 

As to Mr Caspersz's clients, it was our opinion that as 
employers and employer organisations who appeared, 
arguably, to have some interest, we should extend time and 
make such other orders as were necessary to permit the 
notices of objection to be entertained. The question of 
whether there was a sufficient interest upon which to base 
those objections under s.55(3) of the Act is, of course, 
another matter which we will turn to in due course. 

The question of the status of the objections of the FCU 
and the AWU was adjourned for hearing and determination 
sine die, there being matters being negotiated between the 
applicant and those organisations and the objections were 
not, in the end, pursued before us. 

Mr Le Miere conceded that the LTU had sufficient 
interest to object in the matter. 

On 25 February 1993 we issued reasons for our decision 
that sufficient interest lay in Mr Caspersz's clients to object. 

On 18 December 1992 the SDA had withdrawn its 
objection by leave. 

On 19 April 1993 Mr Le Miere sought, pursuant to s.58(3) 
of the Act, to make various amendments to the application 
to accommodate the FCU and the TWU. This, the TWU 
advised through Mr Cuomo (of Counsel), satisfied its 
objection. The objection was withdrawn and Mr Cuomo also 
withdrew. 

On 19 April 1993 the employer objectors, to whom I have 
referred above, through Mr Blyth, advised that they would 
not be proceeding with the first ground of the objection in 
the various notices. That was the ground which related to 
the requirements of s.62(4) of the Act, but not s.55(5) of the 
Act. 

By arrangement between the applicant's Counsel and the 
objectors' Counsel or agents Mr Le Miere went first with 
his case. 
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I set out hereunder for assistance the notice of objection 
filed on behalf of the LTU in full:— 

"The abovenamed objector hereby objects to those 
parts of the proposed new rule of the applicant as 
follows: 

1. The proposed new name of the applicant 
insofar as the words "liquor" and "hospital- 
ity" are included. 

2. The whole of proposed new Rule 4(7). 

Grounds of Objection. 
The grounds of objection are as follows: 

1. The proposed new name of the applicant will 
cause confusion having regard to the name of 
the Objector and the subject matter of the 
various awards held by it in this Commission. 

2. The word "hospitality" in the proposed new 
name is a word which applies to an industry 
which covers the types of establishments 
covered in the Objector's existing constitu- 
tion rule. It is also a word used in the name 
of the peek employer body with whom the 
Objector deals on behalf of its members and 
which peek employer body services members 
from the hospitality industry. 

3. The whole of the proposed new Rule 4(7) is 
the same, alternatively, practically indistin- 
guishable from the existing constitution rule 
of the Objector and as such seeks to cover the 
same industries as those already covered by 
the Objector, by reason whereof the Full 
Bench is obliged by the provisions of Section 
55(5) and Section 6(e) of the Act to refuse the 
application as the same will lead to confusion 
and industrial disputation. 

4. The vast majority of persons involved in the 
industries the subject of the proposed new 
Rule 4(7) both employees and employers do 
not want any involvement with the applicant 
whose persistent attempts to destabilise the 
Objector have been consistently rejected by 
it and by is (sic) membership. 

The Objector is or is likely to be affected by the 
application in the following manner, namely: 

1. The proposed new name of the applicant 
conflicts and confuses the name of an 
existing industrial organisation of employees 
registered under the Act which holds awards 
under the Act; and 

2. The proposed new Rule 4(7) is in direct 
conflict with an almost identical existing 
constitution rule of the Objector." 

1 also set out hereunder for assistance the notice of 
objection filed on behalf of Burswood Resort (Management) 
Ltd as an example of the employer objections (it is not 
identical to the associations' objections, but 1 think it 
sufficiently reflects the nature of the objections by employ- 
ers and employer organisations):— 

"1. The application does not comply with the require- 
ments of sections 62 and 55 of the Act and 
regulation 98 of the Regulations. 

2. The rules of other registered organisations of 
employees, namely the Federated Liquor and 
Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers, 
the Transport Workers Union, the Australian 
Electrical, Electronics, Foundry and Engineering 
Union, Western Australian Branch and the Con- 
struction, Mining, Energy and Timberyards, Saw- 
mills and Woodworkers Union of Australia, 
Western Australian Branch, Plumbers and Gasfit- 
ters Employees Union, Operative Painters and 
Decorators' Union of Australia and the Western 
Australia Theatrical and Amusement Employees 
Association, Union of Employees ("the Relevant 

Unions") enable the Relevant Unions to enrol as 
members some, or all, of the persons who will be 
eligible for membership of the applicant pursuant 
to proposed sub-rule 4(7) of the application. 

3. The application is contrary to the objects of the 
Act, in particular, those objects appearing at (a) 
and (e) of section 6 of the Act. 

4. The Objector's employees are eligible for mem- 
bership of the Relevant Unions and, if the 
application is successful, those employees will be 
eligible for membership of both the applicant and 
the Relevant Unions which will create a difficult, 
if not unworkable, industrial environment for the 
Objector. 

The Objector is, or is likely to be, affected by the 
application in the following manner, namely: 

1. The Objector employs, or may employ, persons 
described in sub-rule 4(7) ("the Relevant Employ- 
ees"). 

2. The Relevant Employees are currently eligible for 
membership of the Relevant Unions. 

3. By reason of the above matters, there is a potential 
for demarcation disputes between the applicant 
and the Relevant Unions concerning the Relevant 
Employees, contrary to the objects set out in 
section 6 of the Act. 

4. In the premises, the application, if granted, will 
adversely prejudice the industrial relations of the 
Objector and the Relevant Employees." 

Suffice it to say, too, that the objection which dealt with 
all of the requirements of s.62(4) of the Act and alleged that 
they were not being complied with was, as I have said, 
withdrawn by Mr Blyth or not relied upon (except in relation 
to s.55(5) of the Act, of course). 

The above notice of objection was amended by leave on 
7 July 1993 in the following terms:— 

"2A. The following matters, to the extent that they are 
established by the Applicant, do not constitute a 
good reason ("good reason") consistent with the 
objects of the Act to permit registration of the 
eligibility rule sought by the Application, either 
singly or together, namely: 

1. That there is a link or relationship between 
the Applicant and the LHMU; 

2. That it is desirable that the Applicant obtain 
a section 71 certificate in respect of the 
LHMU; 

3. That there is a community of interest 
between those covered currently by the 
Applicant's eligibility rule and those sought 
to be covered by this Application; 

4. That some persons who would be eligible for 
membership of the Applicant have indicated 
that they will join it if the Application is 
successful; 

5. That the Applicant can offer services to those 
whom it seeks to cover by this Application 
which services are, or are not, equivalent to 
or better than the services currently offered 
to such persons by another union(s); 

6. That the LTU is in disarray and no longer 
capable of properly functioning; 

7. That the LTU is not a democratically— 
controlled, representative, accountable func- 
tioning organisation which might protect or 
promote the interests of the persons whom 
this Application seeks to cover. 

2B. Further— 
1. The LTU is not in disarray to such an extent 

now or in the future so that it is no longer 
capable of functioning properly and it has the 
resources to properly discharge its functions; 
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2. In any event, the matters referred to in 
paragraph 1 above are not proper matters 
within the jurisdiction of the Commission to 
consider in these proceedings; 

3. The appropriate course for the Applicant is 
to amalgamate with any union(s) in respect 
of which this Application would otherwise 
create overlapping coverage; 

4. The absence of objections, appearance of and 
representation, or the withdrawal of such 
objections, appearances or representations in 
these proceedings by such union(s) is not a 
good reason; 

5. There is no community of interest between 
current members of the Applicant and those 
sought to be covered by this Application and 
in any event that is not a relevant factor to 
be taken into account in these proceedings; 

6. There is no link or relationship between the 
LHMU and the Applicant sufficient to 
constitute a good reason." 

The order in respect thereof issued on 28 July 1993, but 
the hearing and determination of that application for leave 
to amend made by Mr Caspersz on behalf of all the 
remaining employer objectors occurred on 7 July 1993. 

There was substantial argument about the amendment, 
but, suffice it to say, having regard to s.26(l)(a) and 
s.27(l)(v) of the Act, we deemed it just and expedient for 
all of the appropriate issues to be determined, and, in any 
event, much of the amendment involved placing in pleading 
form what had emerged as issues in the course of the 
hearing. 

It was therefore plainly an order which was necessary for 
the expeditious and just hearing and determination of the 
matter. 

At the time, we also determined, as part of the order, that 
the objectors be absolved from the necessity to comply with 
any requirements as to time or service imposed upon them 
by the Regulations and that was for the reasons which I have 
expressed above also. 

We were also of the view, and expressed it at the time, 
that if there were any prejudice to be occasioned to the 
applicant by our taking this course and by the turn which 
the objectors' case had taken, then that would be a matter 
remediable by the applicant being permitted to call further 
evidence. In the end, we did not determine that that was 
necessary. In the end, too, as will be seen from these reasons, 
it was not necessary. 

After we had heard the evidence and examined the 
material I was satisfied that all of those matters in relation 
to which we were required to be satisfied under s.55, s.56 
and s.58 of the Act, insofar as they were applied by s.62(2) 
and s.62(4), had been complied with, with one exception, 
namely the question of s.55(5) and its operation. The 
material included a detailed affidavit of compliance sworn 
by Helen Margaret Creed dated 19 April 1992 and tendered 
herein as exhibit 6, which I accepted as evidence of the 
matters of compliance contained therein. That date was 
subsequently corrected in evidence by Ms Creed. 

We decided that we were able to hear the objection of the 
LTU, on 19 April 1993, and issued reasons relating to this 
on 25 June 1993. 

On 23 April 1993, upon their application, as I have said, 
the objectors, K-Mart Australia Ltd trading as the Metro- 
Maddington Shopping Centre, Fossey Australia Ltd trading 
as Coles Variety, and Myer Stores (WA) Ltd were given 
leave to withdraw their objections. 

On 23 April 1993, after hearing submissions from Mr 
Nisbet QC that we had no jurisdiction in the matter, we 
determined that we did have such jurisdiction and issued 
reasons for so deciding on 25 June 1993. 

Background. 
The applicant organisation is and was, at all material 

times, an organisation registered under the Act. The same 
can be said about the LTU and all the other employee 

organisations referred to in the course of these proceedings, 
except for two Federal organisations, the Australian Liquor, 
Hospitality and Miscellaneous Workers Union and the 
Federal Federated Miscellaneous Workers' Union, when the 
latter existed. 

Apart from the question of s.59 of the Act and the change 
of name, the sole matter in dispute, after we were satisfied 
in relation to s.62(4) matters, (other than s.55(5) matters), 
was the question of s.55(5) of the Act and its effect on this 
application. 

As a matter of fact, it was common ground that if the 
application were granted there would be overlapping 
membership and the question which arose was whether there 
were good reasons to permit the change, notwithstanding the 
overlapping membership. 

The application for alteration of the name of the applicant, 
of course, was consequent upon the rule change. 

The eligibility rule of the LTU I now set out hereunder 
in full:— 

"4. Constitution. 
The Union shall consist of an unlimited number of 

persons, whether permanent or casual, who are em- 
ployed (or who are usually employed) by or in any of 
the following industries or callings, within the State of 
Western Australia:— 

(a) Hotels, Motels, Service Flats and/or Apart- 
ment Houses, Boarding and/or Lodging 
Houses; 

(b) Clubs, Cabarets, Casinos (provided that it 
shall not include any persons who are 
employed or usually employed in Casinos 
and whose major and substantial employ- 
ment is such as to enable them to be eligible 
for membership of the Federated Clerks' 
Union of Australia Industrial Union of 
Workers, W.A. Branch); 

(c) Taverns, Winehouses, Restaurants, Cafes, 
Tearooms, Coffee Lounges, Oyster Saloons, 
Ice Cream and Cool Drink Saloons, Catering 
Establishments, including persons employed 
by any company, firm or person carrying on 
business as a Catering Contractor; 

(d) Tea Attendants, (including those employed 
in Government Departments, Instrumentali- 
ties and Trading Concerns) and persons 
employed in the preparation and/or cooking 
of food in retail establishments, (provided 
that it shall not include any person whose 
major and substantial employment is that of 
a Shop Assistant, Storeman or Storewoman) 
and persons employed by agencies or domes- 
tic service businesses in the preparation 
and/or cooking of food, the serving of meals 
and/or light refreshments and/or drinks. 

Provided that in respect of the foregoing 
no other person shall be eligible to become 
a member of the Union, excepting those 
persons who have been appointed Officers of 
the Union, together with such other persons 
who may have been appointed Honorary Life 
Members in accordance with the Rules." 

There is no doubt that there is a relationship between the 
applicant, the federally registered Australian Liquor, Hospi- 
tality and Miscellaneous Workers Union, and the Western 
Australian Branch of that federally registered union. I will 
refer hereinafter to the appl icant union as "the FMWU ", the 
federally registered body as "the LHMU", and the Western 
Australian State Branch of that union as "the State 
LHMU". In fact, the FMWU remains, to all intents and 
purposes, the same organisation as the "State LHMU". 

I should make the following observations also. The 
evidence from Ms Sharryn Maree Jackson, the Assistant 
Secretary of the FMWU and of the State Branch of the 
LHMU (Miscellaneous Workers Division), and there was no 
evidence otherwise, was that at a practical level the 
applicant and the State Branch of the LHMU are effectively 
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one and the same thing. Officers at both levels hold the 
equivalent offices in each body, having the same premises, 
and on a day to day working basis are the same. Thus, Ms 
Helen Margaret Creed is the Secretary of the applicant and 
the State Secretary of the Miscellaneous Division of the 
State union, while Mr Eugene Fry is the State Secretary of 
the Liquor and Hospitality Division of that union. Ms 
Jackson holds an equivalent position as Assistant Secretary 
to Ms Creed as Secretary. The State Branch of the LHMU 
consists of two divisions, one being the Liquor Division and 
the other the Miscellaneous Division. 

The LHMU came into existence with its present 
constitution as a result of two federally registered organisa- 
tions amalgamating. These were the federally registered 
FMWU and the federally registered LTU. That occurred on 
3 August 1992. As a result of the amalgamation, the FMWU 
no longer had a Counterpart Federal Body. Previously, the 
State Branch of the Federal FMWU and the applicant had 
a Counterpart Body relationship due to a declaration made 
under s.71 of the Act. Of course, since the amalgamation 
occurred, the old Federal FMWU Branch, which was its 
Counterpart Federal Body, no longer exists, so that the s.71 
Counterpart relationship with the FMWU no longer exists. 
There is a State Branch of the new Federal organisation 
formed by the amalgamation, as I have already indicated. 
(It is important to add that the LTU was a party to the 
negotiations for an amalgamation, until 1989, when it 
withdrew. That was contemporaneous with elections and 
aggravated internal strife which has continued until well into 
this year). 

The proposed alterations to the rules, it was not in issue, 
would bring the eligibility rule of the State LHMU into line 
with that of the FMWU, or rather the opposite, so that they 
would be substantially the same. This, it was submitted, 
would be consistent with the objects of the Act, s.6(a), (b), 
(c), (e), (f) and (g), and would also be in the public interest. 

Further, it was submitted that there was a community of 
interest between the persons covered by the existing 
eligibility rule of the applicant and persons within the 
categories set out by the proposed rules. Those persons are 
those employed in the hospitality and related industries. 
Some persons employed within those industries, it was 
submitted, and the facts reveal, are currently eligible to 
belong to the FMWU. 

Community of Interest. 
It is true that community of interest is not a factor required 

to be taken into account under the Act or prescribed, but it 
is a relevant factor for the purposes of hearing and 
determining this application. 

The evidence establishes that the hospitality and tourism 
industries are recognised industries, that is upon the 
evidence of Ms Jackson, Mr Ronald Mansergh Kemp and 
Mr Paul Joseph Roberts. I so find. 

In addition, exhibit 61 shows that the State Employment 
and Skills Development Authority (hereinafter referred to as 
"SESDA") has gazetted a grouping of occupations which 
are declared to constitute the hospitality and tourism 
industries, and 13,000 FMWU members are employed in 
those occupational classifications. A substantial number of 
persons who come within the proposed eligibility rule wish 
to become members, and although that is not decisive in 
itself, it is a factor, but a greater factor is Mr Christopher 
Newbery's evidence that the overwhelming majority of 
people employed at Burswood wish to join the FMWU. That 
includes large numbers of people who are or who are eligible 
for membership. At Burswood there is, of course, the Casino 
and a hotel. 

On the evidence, the FMWU is the predominant union in 
the hospitality and tourism industries, as the LHMU is 
federally, and matters of career paths are being held back 
because of the LTU's inability to get on with its job. 

It is in the public interest that the persons sought to be 
covered will be eligible to join the FMWU, because that 
would promote the development of the appropriate skills and 
career paths for those persons. 

There is further public interest, so the submission goes, 
in persons being able to join an organisation which is not 
only a representative but is also a democratically controlled 
and an accountable organisation of employees, which would 
be promoted by allowing this rule change, and thousands 
will come within the proposed eligibility rule who, on the 
evidence, are as yet unserviced by any organisation. 

The proposed rule change would bring the FMWU back 
into kilter with the LHMU, Western Australian Branch, and 
then the eligibility rule will be back where it was when the 
s.71 declaration operated, and, in any event, the FMWU has 
continued to act as if it were a part of the LHMU. They are, 
in effect, at State level one structure. 

It was the case for the applicant that an important part of 
the hospitality industry is the tourism industry and that 
industry has been the subject of very large annual and 
continuing growth in Australia and in this State. The 
evidence certainly satisfied me that that was so. It is quite 
clear, on the evidence, that SESDA, an authority established 
under the State Employment and Skills Development 
Authority Act 1990, acting according to its power under the 
Act, declared tourism and hospitality to be an industry for 
the purposes of the Act. The industry, of course, includes 
the operation of tourist complexes, resorts and convention 
centres. There is, on the undisputed evidence, no union 
coverage of those parts of the industry currently, and I so 
find. 

In that the application seeks to cover in sub-rule 4(7)(a) 
and sub-rule 4(7)(c) tourist complexes and/or resorts and 
convention centres, it seeks to cover operations not found 
in the existing LTU rules. However, it is clear, as I have said, 
too, that the application does seek to extend the applicant's 
coverage to other industry areas covered by the LTU. 

The FMWU is well established in the hospitality and 
tourism industries and there was evidence from the 
Hospitality and Tourism Industry Employment Training 
Council, an incorporated body which provides for the 
development, co-ordination and monitoring of skills forma- 
tion policies and programs to meet the requirements of the 
hospitality and tourism industries. There are five representa- 
tives on the Council and these consist of two from the 
applicant, one from the Federal body, one from the LTU, and 
one from the Australian Shipping and Travel Officers 
Association. 

In addition, Ms Creed is one of seven members of the 
Western Australian Tourism Commission and the only 
union representative on that Commission. 

I am entirely satisfied that there is a relevant community 
of interest. 

The Hospitality and Tourism Industries. 
If one combines all of the FMWU members who are 

employed in the callings associated with the hospitality 
industry, that would be over half of the existing membership 
of the applicant. Some callings are common to both the LTU 
and the FMWU. The essential difference is the sector in 
which they are employed, according to Ms Jackson's 
evidence (see exhibits 11B and 11D), which I accept. 

In all areas of the tourism, hospitality and accommodation 
industries the FMWU currently has membership and 
coverage of persons employed in each of those areas. In 
some particular sectors there is exclusive coverage. 

Further, the FMWU has award or constitutional coverage 
of persons employed in "almost all" of those attractions set 
out in the document obtained from the Western Australian 
Tourism Commission (see page 351 of the transcript) 
(exhibit 13). In none of these cases has the LTU coverage 
to the exclusion of the FMWU (see exhibit 14). 

Ms Jackson also gave evidence that she is a member of 
SESDA and of a Committee which is concerned with 
determining the categories in which particular industries are 
located. It is an official sub-Committee to deal with disputed 
coverage relating from SESDA. There are 42,000 persons 
employed in those industries (see exhibit 18 and pages 
362-363 of the transcript) of which 25 % are members of 
the FMWU, as I find. Most significantly, there is a large 
number of employees who are or would be eligible for 
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coverage who are not members of the LTU or the FMWU 
and who are not receiving service from an organisation. The 
evidence is clear and I find that skills formation and training 
is extremely important and an essential plank of structural 
efficiency (see Ms Jackson's evidence and the evidence of 
Mr Kemp). 

There are only two awards to which the LTU and the 
FMWU are both parties. Those two awards are the 
Parliamentary Employees Award and the Hospital Laundry 
and Linen Service Award. There is low coverage by the 
FMWU compared to other industries in hotels, motels, 
licenced clubs and premises. There are no awards in the 
private sector to which the LTU and the FMWU are both 
parties. 

In other respects, the proposed new rule, as Mr Le Miere 
submitted, mirrors the existing LTU rule, except for sub-rule 
4(7)(e) of the proposed new rule which refers to cleaning and 
attending to the provision of board and lodging or any other 
form of accommodation in camps and staff or workers' 
quarters. That mirrors a provision in the LHMU rules, but 
would not to be found in the LTU eligibility rule. 

A substantial number of FMWU workers are employed 
in callings or classifications which are also the callings or 
classifications of persons who would come under the 
proposed rule, for example cooks and chefs. 

Further, there is without doubt a substantial number of 
people who would come within the new rule who have 
applied to become members. There are about 341 persons 
and they cannot presently be enrolled by the FMWU because 
they are not eligible to be so enrolled. The FMWU has a 
membership of about 22,000 of whom about 10,000 are 
engaged in hospitality industry occupations in this State. 
The number of persons who have applied for membership 
of the FMWU is a very large number compared to the total 
membership of the LTU, which on the evidence of Mr 
Newbery is about 1500, and which on the evidence of Mr 
Robert Johnston (Partington) is 2500. 

Disruption. 
Ms Creed, in evidence, said that irrespective of the 

proposed rule change there is potential for demarcation 
disputes already because the Federal union, the LHMU, has 
the eligibility to enrol all of those people who are intended 
to be covered under the proposed rule change. It is not the 
intention of the FMWU to bring about demarcation disputes 
she said, and she said that she does not believe that they will 
occur. That evidence was not effectively challenged in 
cross-examination. 

There was also evidence that in one area where the 
FMWU and the State School Teachers' Union of WA Inc 
have coverage there have been no disputes. That evidence 
was not shaken and I find what was asserted to be so. As 
a fact then, there was no evidence that the FMWU will cause 
disruption, or has caused disruption in the past, nor can one 
say, on the balance of probabilities, that this proposed 
alteration, were it granted, would ipso facto bring about 
disputes and disruption. Indeed, there are other reasons 
pertaining to the inability of the WATAEA and the state of 
the LTU which support my finding. I will elaborate on those 
matters later. 

FMWU Resources. 
The FMWU, on the evidence, because of its size, 

resources and its track record, has the ability to protect and 
promote the interests of its members. It provides assistance 
in workers' compensation matters, its awards, for the most 
part, are up to date in accordance with the principles, it has 
holiday homes, and it was not in dispute that it has the 
capacity to provide substantial and does provide substantial 
services. Indeed, it was the evidence of Mr Newbery, an 
employee at the Burswood Casino, that the bulk of 
employees wanted to join the FMWU. I am satisfied as to 
those facts. 

That finding is further supported by these undisputed 
facts. The applicant has 23,500 members, 24 officials and 
18 clerical staff. There are shop stewards and 700 health and 
safety representatives. It has organisers and research 
officers, and two regional officers, one at Bunbury and one 

at Karratha. The FMWU owns for the use of its members 
holiday homes. It provides legal advice to members (see 
pages 644-645 of the transcript). It is involved with two 
credit unions. Members are entitled to sickness and accident 
insurance and also financial benefits. There are publications 
which the union puts out to its members on a regular basis. 
The FMWU is affiliated with the TLC (which the LTU is 
not), and there is ample union participation by members 
under the FMWU rules. 

The LTU in Disarray. 
Next, it was a major part of the case for the applicant that 

the LTU has over a period of time fallen into a state of 
disfunction and disarray, such that exclusive coverage of 
persons eligible to be members is no longer consistent with 
or serves the objects of the Act, and it is not in the public 
interest that it should be allowed to prevent this application 
succeeding. There have been proceedings since 1989 in this 
Commission, before the Industrial Appeal Court, and in the 
Supreme Court of this State, a history of which is set out 
in application No 1053 of 1991 and other related matters 
(Drake v. Carter and Others 73 WAIG 255). In that case, the 
President made orders upon the reasons given, and in the 
course of those reasons made a large number of findings of 
fact. That decision has been appealed against, but there is 
not an appeal against all of the findings. Since the Full 
Bench's decision was reserved, the appeal in Carter and 
Others v. Drake and Others (Appeal No 2 of 1993) 
(unreported) (delivered on 14 October 1993) has been heard 
and determined and a number of appeals against findings 
have been successful. However, that appeal does not alter 
the central fact that the LTU has been riven with faction 
strife in its Committee of Management, and this has 
manifested itself in frequent and prolonged litigation over 
a number of issues. 

In addition, there has been no compliance for some years 
by the LTU with s.63 and s.65 of the Act by the LTU in that 
the required returns to the Registrar have not been made in 
the years 1989-1992, and there have been no audits or filing 
of audited accounts and balance sheets. The elected 
Secretary has not been carrying out her duties for quite some 
months. There remains a problem within the LTU which is 
reflected in proceedings in the Commission as to who did 
or did not represent it in the Commission. There is ample 
evidence of protracted bitter faction fighting involving a 
majority and minority faction on the Committee of 
Management (see application No 1053 of 1991 and other 
related matters (Drake v. Carter and Others (op cit)) and see 
also application No 2094 of 1990 (Carter and Others v. 
Drake 71 WAIG 1788)) since 1989. It is therefore quite 
incapable of properly servicing many members within its 
own eligibility rule. I have already referred to the tiny 
membership of the LTU and its inadequate financial 
resources (see Mr Newbery's evidence and the evidence of 
the numbers of membership of 1500 or 2500, as the case may 
be). 

Mr Anthony Cooke is the Assistant Secretary of the TLC. 
The TLC had refused an application by the LTU for 
affiliation with it as the peak body in this State. Mr Cooke's 
experience of the LTU went back to the 1980's. He was of 
the opinion that the problems in the LTU had gone on far 
too long to be able to look with confidence to the matters 
being resolved in the future. He had very little confidence 
that an election, even, would solve the problem. His 
evidence was not challenged in that regard. He has 
substantial knowledge of the LTU by virtue of his position, 
and I accept what he said. The most telling evidence of its 
disarray was its inability (see exhibit 23) to hold a 
Committee of Management meeting in order to decide 
whether to instruct Solicitors or Counsel in relation to its 
objection in these proceedings. As a result, it could not and 
did not pursue its objection. 

In addition, the deterioration of the LTU over a long 
period of time has caused awards held by it to fall behind 
the standards found in comparable FMWU awards. 

Exhibits 11A and 11B deal with private sector and public 
sector awards to which the FMWU is a party. There is a 
comparison made then with LTU awards which clearly 
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demonstrates that LTU award rates are generally lower in 
the public and private sector, and that implementation of 
State Wage Decisions in every area where a benefit was 
available under a State Wage Decision has not been received 
because the award has not been varied or has been varied 
substantially later than many or most other awards of the 
Commission, and certainly as compared to FMWU awards. 
There was, too, the evidence of Mr Peter James Gregson, 
a cook who was employed at Manjimup under an FMWU 
award and at Bridgetown under an LTU award. There is, too, 
the evidence of Ms Carolyn Jane Kooymans as to the failure 
to attend to awards. 

In addition, the evidence is quite clear that no awards 
contain consultative mechanisms or career paths which are 
important considerations brought about by the Structural 
Efficiency Principle. That has retarded the national initiative 
in the industry in that respect, and only Western Australia 
and the Northern Territory have failed in this regard. 
Nationally, this omission is retarding development in the 
industry, according to Mr Kemp. 

In short, it is clear that the LTU is not meeting the 
requirements of accountability under the Act, it is not 
adequately servicing its members' industrial needs, and does 
not offer adequate industrial representation to persons 
eligible to be members of the union but not members, but 
who would be eligible for membership of the FMWU under 
the proposed new rule. 

The LTU is not a democratically controlled representative 
functioning organisation of employees, and it is not able to 
protect and promote the interests of persons coming within 
its eligibility rule, or who would come within the proposed 
eligibility rule of the FMWU. As a reflection of these 
problems, there is no proper access to the conciliation 
proceedings of the Commission (see page 266 of the 
transcript). 

We invited submissions in relation to the decision of the 
Industrial Appeal Court in Carter and Others v. Drake and 
Others (Appeal No 2 of 1993) (unreported) (delivered on 14 
October 1993) after we reserved our decision. 

Mr Caspersz made a number of submissions as to the 
effect of that decision. In particular, he submitted that, 
although no orders had been made, it would properly follow 
that, as a result of the findings of the Industrial Appeal 
Court, the following orders made in application No 1053 of 
1991 and other related matters (Drake v. Carter and Others 
73 WAIG 255) would be set aside. These were orders (2), 
(5), (11), (14), (also (15)) and (21). What orders are made 
are matters for further decision of Their Honours. However, 
for the purposes of the argument, we will accept that that 
submission is right. It might be more properly put that the 
findings that Mr Johnston (Partington) was not validly 
acting as Secretary in 1991, and the findings that the acts 
of Mr Baxter, Mr Johnston (Partington), Ms Potkura and Ms 
Burke in 1991 as industrial officers were invalid, and the 
findings that the business transacted at Committee of 
Management meetings which Mr Carter purported to chair 
was transacted in validly, no longer stand. I put these matters 
broadly. 

What Mr Caspersz then submitted was that it was not 
possible to find that the LTU was in disarray because it held 
valid meetings in 1991, it had industrial officers operating 
in 1991, and a validly appointed Acting Secretary, in the 
absence of the Secretary. 

Mr Le Miere made a number of submissions in reply, all 
of which we have considered. The fact of the matter is that 
what Their Honours found does not mean that the LTU is 
not and was not in disarray. Indeed, to add to what we have 
already said, only a relatively few findings made in 
application No 1053 of 1991 and other related matters 
(Drake v. Carter and Others 73 WAIG 255) were set aside. 
That includes the question of consent to the Burswood 
Awards by the LTU. 

Exhibit 56C lists 36 findings in application No 1053 of 
1991 and other related matters (Drake v. Carter and Others 
73 WAIG 255) which were not appealed against, and, 

therefore, were not set aside. They demonstrate quite 
graphically a state of disarray in the LTU and an inability 
to function as an organisation should. 

Further, Nicholson J in Carter and Others v. Drake and 
Others (Appeal No 2 of 1993) (unreported) (delivered on 14 
October 1993) did not disturb the finding in application No 
1053 of 1991 and other related matters (Drake v. Carter and 
Others 73 WAIG 255) that no meetings of the Committee 
of Management were held after 5 November 1991. 

It was therefore open to the President to find, Nicholson 
J held, that the Committee of Management had abandoned 
its duties. 

Further, there was another finding not disturbed, namely 
that the majority of members of the retail catering industry 
(eligible for membership of the LTU now) ((ie) at the time 
the finding was made) belonged to the SDA. Both those 
findings are further evidence of disfunction and disarray. 

Mr Le Miere took us, too, to what Rowland J said in 
Carter and Others v. Drake and Others (Appeal No 2 of 
1993) (unreported) (delivered on 14 October 1993) at page 
3:— 

"The relationship between the parties to this appeal 
has been at a low ebb since about 1989. The Committee 
of Management is split in relation to the particular 
Union from which they should foster support. This 
relationship is also bedevilled by bad feelings between 
some members. The different factions have been before 
the President of the Industrial Relations Commission 
on many occasions, and to this Court on various 
appeals over the last three to four years, and still the 
affairs of the Union remain in a parlous state." 

There was no evidence before us which would lead us to 
conclude otherwise on the facts before us. 

Other Dual Coverage. 
On a broad reading, painters, carpenters and maintenance 

workers would be affected by these rules were they altered, 
but there are only about one dozen at one hotel and half a 
dozen at Observation City. The WATAEA has some 
coverage at Burswood but nowhere else and is itself without 
industrial presence at Burswood. It is also in great disarray 
(see Jeffery v. Newton 72 WAIG 2534), and in any event 
overlapping would be negligible. 

Ms Jackson, in evidence, laid emphasis upon the ACTU 
and TLC policy that a principal union is able to recruit and 
enrol members of a union with another status in order to 
facilitate the reduction of the number of unions in any 
particular industry. Her evidence was that it was not their 
intention to enrol any person who is currently a member of 
any of those unions, and she would think that it would be 
some time before the FMWU pursued actual membership 
amongst workers in those unions. She also said that it was 
not the FMWU's intention to go into this industry and to 
cause disruption and mayhem. There is certainly no history 
of any disputation with other unions by the FMWU in her 
evidence or in other evidence. I have already found that, and 
that is relevant to the question of dual coverage. 

There was evidence from Ms Creed, the Secretary of the 
FMWU and the Secretary of the Miscellaneous Division of 
the LHMU (State Branch), of the FMWU being an 
organisation which contained a significant number of 
non-English speaking people and of women, and that there 
was a community of interest between the FMWU and those 
who would become eligible if the rule change occurred. Her 
evidence was not shaken and was convincingly given. 

In 1989/1990 there were discussions about amalgamation 
between the State FMWU and the State LTU and it was only 
after the 1989 elections in the LTU that the State body was 
not involved in discussions relating to amalgamation. 

The Building Trades and Metal Trades and the WATAEA. 
These persons are very few in number and since one 

significant factor in these matters is the extent of the 
overlapping, one can only say that the extent of overlapping 
is almost nil. 



As to the WATAEA, the same observations can be made, 
and, in addition, on the findings in the case of Jeffery v. 
Newton {op cit), which Mr Le Miere relied upon without 
objection, it is clear that that union's organisation is in a 
parlous state and has abandoned the field. The only 
evidence, too, of any prospective overlap relates to croupiers 
at Burs wood. There is no other evidence. 

Employers' Objections. 
No evidence was adduced on behalf of the employers. An 

opportunity was given to them to adduce affidavit evidence, 
provided that the deponents of the affidavits were made 
available for cross-examination. The objectors elected not 
to adduce that evidence and not to adduce any evidence. 
Their objection was that if the rule alteration is granted them 
some of their employees would be eligible to belong to both 
the FMWU and the LTU, and that therefore whenever 
employees are eligible to belong to two unions there is a 
potential for demarcation disputes. As I have already said, 
no evidence was led in support of that case either of a 
propensity on the part of the FMWU to so involve itself or 
a history of LTU/FMWU disputation. No employers were 
called to give evidence to this effect, and, as Mr Le Miere 
submitted, the case of Jones v. Dunkel (1959) 101 CLR 298 
provides strong authority upon which to deal with the matter 
as 1 propose to deal with it. 

The LHMU has members who, on the evidence, are 
eligible for membership of the LTU. The Act is intended to 
facilitate employees being represented by a union which is 
able to effectively represent the employees and their 
industrial interests, and, indeed, some employers such as 
Spotless Catering Services Ltd and Burswood have employ- 
ees who are currently eligible to belong to and are members 
of more than one union. 

Findings as to Facts. 
I am satisfied, on all of the evidence before me, as 

follows. 
The applicant State organisation has a community of 

interest with the LHMU and with persons who are covered 
by both and who will be covered by the FMWU if this 
application to alter the rules is granted. 

The applicant and the LTU, as well as the two Federal 
bodies, were all part of the amalgamation process until 1989 
when the LTU removed itself from that process. That 
process culminated in the amalgamation of the Federal 
FMWU and LTU in 1992, as I have found above. The 
FMWU was in a Counterpart Federal Body relationship with 
the Federal FMWU before the amalgamation of 1992. 
Practically, the State Branch of the LHMU and the FMWU 
are one organisation. This application, were it granted, 
would bring their eligibility rules back into line with each 
other. 

There will, without doubt, be overlapping of coverage 
between the LTU and FMWU, and the FMWU and the 
WATAEA, and there will be some coverage of some few 
tradesmen eligible to belong to unions with minimal 
coverage in the area, the subject of this application. There 
are no objections from those latter unions. 

The tourism resort and convention industries are not 
covered by any union, and the FMWU does seek to cover 
employees in those industries (see Ms Elizabeth Irwin 
Smith's evidence at pages 769-771 of the transcript). 

It is quite clear that a tourist resort contains elements of 
accommodation and leisure activities which enable visitors 
to stay on site when they are actually undertaking their 
holiday. The Vines Resort is an example (see Ms Smith's 
evidence at page 769 of the transcript). A convention centre 
can be a separate facility or it can be an existing hotel which 
provides the same sort of facilities which a separate 
convention centre would hold. There is a Perth Convention 
Bureau which the Tourist Bureau works with. 

There are, in any event, 13,000 FMWU members 
employed in occupational classifications (see exhibit 61) in 
the hospitality and tourism industries. There are 43,000 
persons who would be eligible for coverage if this 

application were granted who cannot be adequately repre- 
sented presently in a rapidly growing industry (see page 768 
of the transcript). 

The FMWU is, in fact, the predominant union in the 
hospitality and tourism industries in terms of numbers in this 
State. The LHMU itself, the predominant Federal organisa- 
tion in these industries, has members who are eligible to be 
members of the LTU. 

The LTU, on the evidence, has not been affiliated with 
the TLC for some years. Its most recent application for 
membership has been deferred. The LTU has, on the 
evidence, been an organisation with problems for some 
years, and, having regard to the evidence of Mr Cooke and 
others, as well as the evidence of protracted litigation in this 
Commission and in the Industrial Appeal Court, it is and has 
been in a state of disarray. Its membership numbers are 
negligible. The LTU has failed to organise any substantial 
parts of its eligible membership. There is no evidence that 
it can service members in any effective way, and its financial 
resources are meagre. Mr Newbery's unshaken evidence of 
its inability to service its members at one place, the 
Burswood Casino, is corroborative of this view. The number 
of its members compared to the number of eligible persons 
in the area sought to be covered by the FMWU, which is in 
the tens of thousands, is evidence of this. It has been 
involved in those findings of the President referred to in 
apparently insoluble internecine strife involving a majority 
of the Committee and a minority of the Committee as 
antagonists. The disputes are not isolated. They relate to the 
very running and governing of the union. As a result, the 
members of the Committee of Management have not been 
able to hold a Committee meeting in order to instruct 
Solicitors and Counsel in relation to their objection in this 
important matter. In other words, they were not able even 
to resolve matters sufficiently so as to pursue this objection 
in relation to what would seem to be an important 
application. Further, proceedings in the Commission have 
been impeded by reason of the disputes as to who represents 
the LTU. 

In addition, the Secretary was away from her duties for 
some time in the course of this feuding. It is also clear that 
the awards of the LTU comparatively have not been kept up 
to date under the Wage Fixing Principles, and that they lack 
the essential career paths and training provisions which 
relate to the Structural Efficiency Principle. 

I should add that the evidence of Mr Gregson and the 
difference in wages which he received when working under 
an FMWU award of $100 a week more than he obtained as 
a cook working under an LTU award strikingly illustrates 
the problem with the awards (see also Ms Kooymans' 
evidence and Mr David Joseph Kelly's evidence of the 
failure to help employees at the Catherine McAuley Centre). 

However, I should say that the fact that the existence of 
a career path or training provisions has not been addressed 
has created problems nationally in matters pertaining to the 
industry, as Mr Kemp's evidence, which I accept, shows. 

It was also plain that, even when matters pertaining to 
awards came before the Commission, disputes arose 
between Mrs Drake, the Secretary, and the majority faction 
as to who should represent the LTU which inhibited the 
process. 

The LTU has not complied with its obligations under this 
Act by failing in the years 1989,1990,1991 and 1992 to file, 
as is required by s.63 of the Act, the register of members 
and list of office holders and an account in proper form. 
Further, contrary to s.65 of the Act, in the years 1989,1990, 
1991 and 1992 the LTU has not had its accounts properly 
audited, nor has it delivered to the Registrar an audited 
balance sheet or a statement of the receipts and expenditure 
of that organisation during the financial year concerned, 
audited by the auditor. 

There is, on the evidence, and I so find, no prospect that 
things will improve. Mr Cooke alone was firm on that view. 
However, it is a reasonable inference from all that has 
occurred, particularly in the absence of any evidence to the 
contrary. 
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Further, Mr Newbery's unshaken evidence of the LTU's 
Committee's inability to look after the affairs of its members 
at Burswood and its irresponsible behaviour in relation to 
the Burswood awards adds to the picture of the LTU, painted 
in evidence. 

In addition, the findings in application No 1053 of 1991 
and other related matters, which have not been challenged 
upon appeal, and in other decisions to which we were 
referred, demonstrate how the LTU is gravely riven and 
almost inoperative. 

In the circumstances, I find that the LTU is moribund, 
riven by faction fighting, ungovemed, and probably ungov- 
ernable with few resources and an inability to service its 
existing members, or those eligible for membership. The 
career paths and the welfare of its members are being 
retarded through the LTU's inability to service them. I also 
find that it lacks the membership and the financial resources 
to properly service its members. 

Further, there is evidence that it is not a democratically 
run organisation, at least in some respects, and, if any more 
were needed, for some months it could not even deal with 
its own mail which remained uncollected from the post 
office at Morley whilst the Committee of Management was 
in disputation. In other words, the LTU could not answer 
correspondence, bank cheques, or attend to members' 
letters. 

At one time the Committee of Management attempted to 
"sell off" members to pay off an alleged debt to the SDA 
(see application No 2094 of 1990 (Carter and Others v. 
Drake (op cifj). 

Interestingly, at the Burswood Casino, Mr Newbery and 
the majority of employees are now anxious to join the 
FMWU. 

I now turn to the question of overlapping with the 
WATAEA. I find that the WATAEA has no real presence 
at the Burswood Casino, which is the only premises where 
overlapping could occur. It is itself, on the evidence, 
disfunctional or has been in recent times seriously disfunc- 
tional (see Jeffery v. Newton (op cif) and the findings set out 
therein which were unchallenged). In any event, such 
overlapping would relate only to croupiers. 

With regard to the building unions, there is evidence of 
such insignificant overlapping and of discussions between 
the FMWU and the unions covered that I am satisfied that 
no disruption will occur. 

I am satisfied, on all of the evidence, there being no 
evidence to the contrary, that there is not any disruption 
planned or likely if this application were to be granted. 
There was evidence from Ms Creed and Ms Jackson to this 
effect which 1 have referred to above. There is no evidence 
of any history of disputation with other organisations. 
Indeed, there is evidence where there are awards to which 
the State School Teachers' Union of WA Inc and the FMWU 
are parties, of no disputation between them. There is no 
evidence that the granting of this application will cause 
disputation where there is overlapping, and I so find. 

There was significant evidence that the LHMU has been 
declared by the ACTU to be the principal union in the 
hospitality area, and hence the FMWU is following in its 
footsteps. Both are the predominant unions in the hospitality 
area, on the evidence. 

I am therefore satisfied that overlapping is not likely to 
be a cause of disputation in workplaces where eligible 
employees are employed. In particular, in what appears to 
be a large area where employees are not eligible to join any 
union, there is no prospect of such disputation. 

I would add that the industry covers many more 
workplaces than the Burswood Casino and/or hotels. 

I am also satisfied that the FMWU is a large organisation 
with the proven capacity to service its members. There is 
substantial evidence from Ms Jackson, Ms Creed and Mr 
Newbery to that effect. 

It is also a democratically controlled, efficient and 
accountable organisation which will have the capacity to at 

least commence to service the thousands of employees 
which would come within the alteration of the rule if that 
proposed alteration were authorised to be made. 

In addition, the FMWU is the predominant employee 
organisation in the hospitality industry, as the LHMU is 
federally. Those two bodies are in this State, to all intents, 
one and the same organisation, as I find. 

I am also satisfied that the proposed alterations will bring 
the rules back into kilter with the rules of the Federal 
organisation, which was the case before 1992 when the 
amalgamation at federal level occurred. Indeed, the FMWU 
has continued to act as if it were part of the Federal 
organisation, as I have found. 

There was evidence for the applicant from a number of 
witnesses. These included Ms Sharryn Maree Jackson, the 
Assistant Secretary, and also Assistant Secretary of the 
Miscellaneous Workers Division of the LHMU, Ms Helen 
Margaret Creed, the Secretary of both, Mr David Kelly, a 
researcher with the FMWU, Mr Newbery, an employee at 
the Burswood Casino, and a member of the FMWU, Mr 
Kemp, Ms Smith from the Tourist Board, and Ms 
Kooymans. I have observed all these witnesses in the 
witness box, and I accept their evidence. 

No evidence was adduced on behalf of the objectors in 
viva voce form, except the evidence of Mr Eugene Fry. 
Some documents were put in evidence, including the rules 
of various organisations. 

Mr Caspersz's client objectors were offered the opportu- 
nity to adduce evidence on affidavit as to the objections 
proper, as distinct from some preliminary question, subject 
to making the deponents of the affidavits available for 
cross-examination. However, they elected not to do so. 

There was a substantial amount of oral and documentary 
evidence, all of which I have considered with some care. 

I make those findings taking into account the submissions 
of Counsel which, for convenience, on this occasion, I list 
hereinafter. 

Mr Caspersz's Submissions. 
I turn to Mr Caspersz's submissions on behalf of the 

remaining employer and employer association objectors. 
They were the only objectors who pursued their objections 
to the end. 

The objectors, as Mr Caspersz submitted, had based their 
case on the potential to disrupt industrial relations which 
would arise because of demarcation disputes if this 
application was granted. There was, he submitted a potential 
for demarcation disputes which currently does not exist, and 
a potential which will clearly be raised if the application is 
granted. 

He quite rightly submitted that it is for the applicant to 
satisfy us that s.55(5) of the Act enables us to authorise the 
alteration. 

Quite rightly, Mr Caspersz took us to the dictum of Olney 
J in FMWU v. FCU and Others (1985) 65 WAIG 2033 at 
2035-2036 (IAC). As Mr Caspersz submitted. His Honour 
drew attention to s.55(5) and s.6(e) of the Act, which Mr 
Caspersz submitted related to one object, which was to 
discourage, so far as practicable, the formation of overlap- 
ping organisations. True it is, as Mr Caspersz submitted, that 
s.55(5) is expressed in mandatory terms and that the 
application and the authorisation must be refused unless the 
conditions in s.55(5) can be satisfied. 

His Honour also said that the extent of the potential 
overlapping was a relevant factor. It is, of course, quite clear, 
as Mr Caspersz submitted, that there would be overlapping 
as regards the LTU and the building trade unions, as well 
as the WATAEA. Ms Jackson conceded that in evidence, 
and I have so found. 

Mr Caspersz submitted that the applicant's case was that 
there were good reasons consistent with the objects of the 
Act why the application should be granted, notwithstanding 
the potential overlapping. That was its case. 

Mr Caspersz then took us to the first good reason which 
was that the application would bring the applicant's rules 
into line with the rules of the Federal union so that a s.71 
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application might be made. It was submitted that this is a 
matter of the private purposes of the organisations con- 
cerned, and cannot be used to override the clear legislative 
purpose of s.55. 

Indeed, Mr Caspersz submitted that if it were intended 
that there ought to be an amalgamation, then s.72 of the Act 
existed for that purpose, and that it was not a good reason 
consistent with the objects of the Act to permit it to be 
achieved in a manner such as this. 

We were taken to Re an application by the AMWSU 72 
WAIG 1290 where the Full Bench dismissed an application 
to alter rules where there would be a potential overlapping, 
notwithstanding an agreement to amalgamate between the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and The Association of Draughting, 
Supervisory and Technical Employees, Western Australian 
Branch. That, it was submitted, was a stronger case than this 
where there was no expressed intention to amalgamate. 

Mr Caspersz then turned to what he said was the second 
reason relied upon by the applicant. That was that there was 
a community of interest between persons currently covered 
by the FMWU eligibility rule and those who would fall 
within the proposed altered rule. That, of course, was so. It 
arose clearly because the FMWU already covers people and 
related industries, and the proposed and altered rule goes to 
the hospitality industry. An important part of that industry 
is the tourism industry which is the largest growth industry 
in Australia. The submission was that, accepting that the 
evidence established a community of interest, there was no 
requirement that the community of interest be demonstrated 
as there is in the Federal Act, and the argument cannot 
override s.55(5) or the objects of the Act. Of course, such 
a consideration cannot override s.55(5) or the objects of the 
Act, nor, as I understood it, is it required to do so. The term 
"community of interest" describes that sort of association 
here which exists as it is described above and constitutes, 
because it exists here, a good reason why, notwithstanding 
the overlapping, s.55(5) is not an obstacle to the application 
being granted. 

It was submitted that the affidavit of Jeffrey Paul 
Lawrence, the Secretary of the LHMU, (exhibit 30), did not 
support this, but in his affidavit Mr Lawrence clearly sets 
out categories of employees throughout Australia and in this 
State about whom that can readily be said. 

There is, as I have said above, plainly a community of 
interest or an association between the LHMU and the 
applicant State organisation, and, more particularly, those 
persons who are eligible for coverage by the FMWU and 
those persons who would become eligible for coverage were 
this application to be granted. 

Indeed, the LHMU is the predominant Federal body in the 
hospitality and similar industries for those employees 
eligible for coverage by both and those eligible were this 
application to be successful. 

As far as exhibit 16A, B and C are concerned, Mr 
Caspersz submitted that these were unreliable because the 
material was drawn from different sources, but it seemed to 
me to be quite reliable, and it was not at all discredited in 
cross-examination or otherwise. 

As to the proposed coverage of employees in tourist 
resorts and convention centres under the proposed rule 4(7), 
Mr Caspersz submitted that the rule should not receive a 
narrow technical' interpretation, and that it could be 
interpreted so that a hotel could be said to be part of a 
convention centre or to be a convention centre, and similarly 
that it could be a tourist resort or complex or part of a tourist 
resort or complex, and, hence, because the LTU had 
coverage of hotels, this overlapping would extend into those 
areas. There was some evidence from Ms Smith to support 
that view. However, there is plainly a resort and convention 
centre sector of the tourism industry. 

It was submitted that 300 to 400 people had applied to 
become members of the FMWU from Burswood. As Mr 
Caspersz submitted, some of them work in different 
vocations from where the FMWU has coverage. However, 
that matters not because they are employed in the same 
industry. 

Mr Caspersz dealt with the fourth reason which was that 
the FMWU is able to provide services to the persons who 
would fall within the proposed new rule by reason of its size, 
resources and track record. Mr Caspersz accepted, it seems, 
that that was the evidence, and it certainly was, as I have 
found above. 

This dovetailed, in Mr Caspersz's submission, with the 
fifth reason, namely that the LTU has fallen into disarray, 
and had, in effect, left the field vacant. It was submitted that 
there was no jurisdiction to consider these matters. They 
were matters where s.66, s.73 and S.84A of the Act could 
be used. To do otherwise would be to convert s.62 of the Act 
into a take-over section, that is one which gives an 
organisation the right to take over other organisations 
without s.72, s.73 or S.84A having been invoked. 

In my opinion, that is not a valid argument. What is being 
said here is that the LTU is so much in disarray that it no 
longer services its members, cannot service many already 
who are eligible, and cannot do so in areas not currently 
subject to union coverage. 

Notwithstanding valiant submissions to the contrary by 
Mr Caspersz, the facts are that the LTU is in disarray with 
little prospect of altering that situation, as I have found. 

The sixth reason was that it is in the public interest to have 
a democratically controlled representative, accountable and 
functional organisation to which employees in the classifica- 
tions set out in the proposed new rule may belongitude. That 
was clearly what the evidence entitled me to find, and I do 
so. 

As to the suggestion that to grant the application would 
be to advance union rationalisation, the submission was that 
this was not union rationalisation but a take-over. That, of 
course, is not necessarily so, unless one accepts that the LTU 
is moribund and disfunctional. If that is the case, as I have 
found, then it certainly advances union rationalisation as a 
basis for granting the application. However, the rationalisa- 
tion involves a State organisation, which, on the evidence, 
is predominant in the hospitality and tourism industries, 
acquiring more coverage where union services are not 
available in any practical way to any practical significant 
extent, or at all. 

Next, Mr Caspersz dealt with a submission that it was 
consistent with the objects of the Act to grant the application 
because it would advance object 6(b) to do so. The force of 
that argument was that, because of the failure of the LTU 
to enrol members, they do not have access to the 
Commission's conciliatory procedure, because they are not 
members of a union which is sufficiently properly function- 
ing to be able to carry out that function. Of course, although 
it was not submitted, that restriction, if it applied, would 
apply to all of the remedies available to the Commission, 
including remedies by way of arbitration. 

It was submitted that in some cases, access to individuals 
exist, such as under s.29 of the Act. It is, of course, so that 
in many respects access does not exist for individuals, 
particularly in the vital area of awards which are the purview 
of organisations. 

Mr Caspersz then submitted that s.6(c) and (d) could not 
be relied upon, and that s.6(e) meant that the practical way 
of discouraging the overlapping of eligibility for member- 
ship was by refusing the application. 

He submitted that s.6(f) was of no assistance because the 
LTU was not moribund and embraced other arguments in 
that regard. However, I have dealt in detail with the finding 
that it was, of which there was ample evidence, which Mr 
Caspersz's submissions were not in any way able to 
persuade me was not the case. 

As to s.6(g), it was submitted that the matter really 
depends on the s.71 arguments, and s.6(g) takes the matter 
no further. 

Mr Caspersz made a number of submissions, too, as to 
fact, to which 1 have adverted and considered. Some 
emphasis was laid upon exhibit 36 by Mr Caspersz where 
Ms Creed wrote to Mr Jeffrey Lawrence in February 1991, 
as General Secretary of the LHMU, referring to problems 
with the LTU and the likely serious jeopardising of the 
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amalgamation between the LTU and the FMWU, and the 
potential to unionise the fast growing hospitality and 
tourism industries. 

Mr Caspersz submitted that rule 4 of the LTU rules and 
rule 4(7)(a) of the new proposed FMWU rule are identical, 
except that the latter will include "tourist complexes and/or 
resorts". 

In addition, the other rules and proposed sub-rules were 
identical with the proposed alterations, except for the 
proposed proviso in respect of fast food outlets. 

The proposed new rule 4(7)(f) was identical with the LTU 
rules and referred to tea attendants as well. 

We were referred to a schedule of awards involving 
various organisations, and Mr Caspersz's submission was 
that there was substantial potential for overlapping. There 
is not, except in the case of the LTU. 

Mr Le Miere's Submissions. 
Mr Le Miere made a number of submissions as to the 

evidentiary use of the decisions tendered as exhibit 54.1 am 
satisfied that they are admissible (except insofar as any 
findings are appealed against under s.26(l)(a) of the Act). 
There has been no evidence led to contradict the findings 
contained therein, and they are of some substantial weight. 

We were invited to rely on a continuous stream of 
applications in this Commission dating back to 1989 which 
were not isolated or in separate matters but were concerned 
with the very government, running and operation of the 
LTU. They show a continuing conflict over the control of 
the organs of government and over the very function of the 
LTU, it was submitted. 

Indeed, it was further submitted that there was a paralysis 
of the LTU over a long period of time, and that the Full 
Bench was entitled to have regard to those findings in 
application No 1053 of 1991 and other related matters which 
stand. 

Construction of S.55(5) of the Act. 
Mr Le Miere made a number of submission in relation to 

s.55(5) which 1 set out hereunder. 
S.55(5) only applies if the rules of another union enable 

it to enrol as a member some of the persons eligible to 
belong to the FMWU if the rule alteration is granted. It is 
not sufficient if there might be such a person. 

The Full Bench must be satisfied that overlapping occurs 
in the sense that it has been established that there are persons 
who will be eligible for both unions if the rule alteration is 
approved. If that is the case, s.55(5) does not prohibit 
approval of the rule alteration. The subsection requires the 
Full Bench to consider the reasons advanced by the 
applicant in support of its application and to determine 
whether or not there are good reasons consistent with the 
objects of the Act to permit the rule alteration. They are not 
limited to the grounds expressly set out in s.6 of the Act. The 
reasons are required to be consistent with the objects of the 
Act, but not limited to those set out in s.6. 

Further, so the submission went, it is obvious that the 
section does not expressly tell the Full Bench what are good 
reasons or what are not good reasons. It is for the Full Bench 
to determine what are good reasons (if such exist) for 
approving the rule alteration, notwithstanding the member- 
ship overlap which would occur, provided that such good 
reason is consistent with the objects of the Act. 

It was submitted that the decision of the Industrial Appeal 
Court in FMWU v. FCU and Others (op cit) says nothing 
to the contrary. 

The Full Bench is required to have regard to the Act as 
a whole, and, in particular, to the objects of the Act set out 
in s.6, and to the provisions of s.26 of the Act. I agree with 
that submission. 

It was submitted that s.55(5) and s.26 of the Act should 
be read together. In my opinion, that is so. S.55(5) cannot 
displace s.26. 

In deciding if there are good reasons consistent with the 
objects of the Act to approve the rule alteration, notwith- 

standing that membership overlap would result, including 
whether there are good reasons, the Full Bench must comply 
with the requirements of s.26. 

Hence, because of s.26(l)(c), Mr Le Miere submitted, if 
the interests of the persons immediately concerned would 
be advanced by the Full Bench approving the rule alteration, 
then that is a good reason consistent with the objects of the 
Act why the Full Bench should approve the application, 
notwithstanding the membership overlap which might 
result. In my opinion, that clearly might constitute a good 
reason. 

It was submitted that s.55(5) is, in its terms, a provision 
which applies to the registration of a union. It is applied by 
s.62 to rule alteration applications, but is intended, Mr Le 
Miere submitted, to refer primarily to new organisations. 

In relation to s.55(5), it was submitted that the subsection 
had a policy, and that policy was similar to ACTU policy 
in that it encouraged union rationalisation by discouraging 
multiplicity of unions in a single industry. Certainly it 
discourages a multiplicity of unions in a single industry, and, 
in that sense, the evidence being that the ACTU policy is 
leading to that end, there is a similarity. 

The submission was that it was important to recognise the 
difference between an organisation with no presence in an 
industry entering it, and this case where a large established 
organisation with a significant presence in the industry in 
which it sought to extend its eligibility rule made application 
to so extend it. 

However, as a matter of fact, it might well be said that 
a good reason exists where a large established organisation 
exists in an industry and seeks to extend its coverage, in my 
opinion. It may, of course, not constitute a good reason 
either, depending on the circumstances of the case. 

I now turn to s.6(e) of the Act. The object is to encourage 
the formation of representative organisations of employees, 
but, at the same time, to discourage "so far as practicable" 
overlapping. There is, as Mr Le Miere submitted, no 
absolute prohibition on permitting overlapping either in 
s.6(e) or s.55(5). That is quite clear. 

"Practicable" means capable of being put into practice 
or effected with the available means or with reason or 
prudence (see the Macquarie Dictionary). This, as Mr Le 
Miere rightly submitted, means that one cannot make an 
imprudent or unreasonable decision so as to discourage 
overlapping. 

The submission was that, to refuse the rule alteration in 
this case, would discourage overlapping of membership 
eligibility, but it is not practicable to do so if refusing the 
application is inconsistent with and does not promote or 
advance the objects of the Act as a whole, is unreasonable 
or is undesirable. 

There was a fundamental submission that to refuse the 
application would be inconsistent with the objects of the Act 
as a whole, because to do so would impede the employees 
sought to be covered from belonging to and being 
represented by a democratically controlled accountable 
effective organisation, capable of protecting and advancing 
their industrial interests. 

As a matter of fact, I have found that the LTU is not such 
an organisation and is very unlikely to become such. 

As a matter of fact, I am satisfied that the FMWU is such 
an organisation, as I have said above, and to refuse the 
application would have the effect which it was submitted it 
would have. 

It was submitted that only an insignificant number of 
persons belong to organisations other than the LTU or are 
eligible, and it is not practicable to discourage overlapping 
by refusing the alteration of the rule, because to do so would 
leave the overwhelming majority of persons sought to be 
covered with no opportunity to belong to any registered 
organisation other than the LTU. As a matter of fact, that 
is, of course, the case, as I have found. 

It was submitted that there is no likelihood of any adverse 
consequences in this respect. On the facts which I have 
found above, as to the minimal participation of other 
organisations, with the exception of the LTU, that is so. 
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It was submitted that the proposed alterations, in large 
measure, cover the same persons who are under the current 
eligibility rule of the LTU. The submission was that there 
was substantial overlapping between the two eligibility 
rules, but that the evidence was that the LTU was not ready, 
willing or able to provide proper and adequate representa- 
tion and services to the persons sought to be covered by the 
applicant. That, as a matter of fact, I have found. 

In addition, I am satisfied that there is negligible 
overlapping with the building trades unions and with the 
WATAEA. which has, in fact, in any event, abandoned the 
field, insofar as it purported to cover Burswood, the only 
place with any potential for overlapping. 

We were referred by both Mr Caspersz and Mr Le Miere 
to Re an application by the AMWSU [op cit), and it is quite 
clear that the good reasons which are said to exist here, if 
they exist, mean that that case is distinguishable even if we 
were bound to follow it in a situation where each case 
depends on the exercise of our discretion upon the facts 
before us. That was a case, Mr Le Miere submitted, where 
there had been no amalgamation, and that is true, but it is 
more cogent that the good reasons which were advanced 
here as existing, if they are good reasons, exist in substantial 
numbers and are cogent reasons which set out to discharge 
the burden cast on the applicant under s.55(5). 

Mr Le Miere submitted that where one has an eligibility 
rule that relates to an occupation, and one that relates to an 
employee's enterprise within an industry, the question arises 
whether there is an overlap. The number of building trades 
employees subject to any potential overlap was below 20. 

The AMP Society Case. 
Some attention should be paid to this case, on which Mr 

Le Miere based a number of submissions. 
Piper CJ in AMP Society Staff Association v. Australian 

Insurance Staffs Federation (1944) 53 CAR 836 dealt with 
s.59 of the then Conciliation and Arbitration Act of the 
Commonwealth at page 837:— 

"Objections to such registration had been filed by 
seven objectors raising various grounds but one 
common to all, namely, that an organization or 
organization of employees to which members of the 
applicant Association might conveniently belong was 
already in existence. The Registrar stated the issue as 
follows:— 

"From the multiplicity of objections and the 
technical objections which marked the hearing, 
however, there emerge two clear questions upon 
the answer to which depends the applicant's right 
to succeed. Those questions are (i) whether there 
has already been registered an organization or 
organizations to which members of the applicant 
might conveniently belong and (ii) if so are there 
circumstances which should induce me as Regis- 
trar to grant the application notwithstanding the 
existence of these other organizations?". 

Section 59 of the Commonwealth Conciliation and 
Arbitration Act 1904-1934 provides as follows:— 

"The Registrar shall, unless in all the circum- 
stances he thinks it undesirable so to do, refuse to 
register any association as an organization if an 
organization, to which the members of the 
association might conveniently belong, has al- 
ready been registered." " 

In this case, it is for the Full Bench to be satisfied, Mr 
Le Miere submitted, by those who object to the registration, 
that there is such an overlap of the type referred to in that 
case before it is necessary for the Full Bench to pass to the 
second test, which, it was submitted, was a similar test to 
that which the Registrar had to apply under the Common- 
wealth legislation. It had to be decided whether it was 
undesirable, in all of the circumstances of that case, to refuse 
the registration "notwithstanding any overlap", but so far 
as the Full Bench is concerned under s.55(5), the question 

is whether or not there are good reasons to permit the rule 
alteration, notwithstanding that there is a measure of 
overlap. 

A distinction is to be drawn, it was submitted, between 
the industrial consequences to employers, which Piper CJ 
there held to be relevant (and, in my opinion, quite 
correctly), and the mere preference of a particular employer 
or some particular employers that their workforce be 
non-unionised, unorganised, or that they should deal with a 
particular union representing their workforce. The prefer- 
ence of an employer for a particular organisation is not a 
legitimate consideration, so the submission went. Insofar as 
that submission refers to a mere preference, I would agiee 
with it and agree that AMP Society Staff Association v. 
Australian Insurance Staffs Federation (op cit) is authority 
for that proposition. I apply AMP Society Staff Association 
v. Australian Insurance Staffs Federation (op cit) as 
authority. 

Mr Le Miere, quite correctly, submitted that the Full 
Bench is not concerned with questions whether or not 
members may conveniently belong to an already registered 
organisation, but it is a relevant consideration that the Full 
Bench consider the facilitation of the Commission's 
function of preventing and settling industrial disputes, and 
as a result the mechanisms of the Commission, requiring 
that employees be represented by a functional registered 
organisation. Further, the mechanism requires that they be 
represented by an effective organisation, because the whole 
method of preventing and settling industrial disputes under 
the Act is predicated upon employees being represented by 
industrial organisations. In my opinion, that, to a large 
extent, is correct, if one reads the scheme of the whole Act 
and examines the objects (see S.29A, s.32, s.44, S.73 and 
S.84A of the Act and the objects, for example) (see, too, 
AMP Society Staff Association v. Australian Insurance 
Staffs Federation (op cit) and the dicta hereinafter cited). 

Based on the dicta of Piper CJ in AMP Society Staff 
Association v. Australian Insurance Staffs Federation (op 
cit), the interests of the persons sought to be covered are 
relevant, Mr Le Miere submitted. That is, of course, so by 
virtue of s.26(l)(c) of the Act (and see also, although it was 
a demarcation case, UFTU v. CMEU and Others 70 WAIG 
2108 at 2114 (FB)). In addition, AMP Society Staff 
Association v. Australian Insurance Staffs Federation (op 
cit) is authority for that proposition, and I apply it here. 

Further, under s.26(l) of the Act, persons who might 
become eligible for coverage by a union would have a 
significant and obvious interest to be considered, in my 
opinion. 

Piper CJ in AMP Society Staff Association v. Australian 
Insurance Staffs Federation (op cit) said at pages 841 -842:— 

"Section 59 imposes on the Registrar a duty to 
refuse to register an association as an organization if 
an organization to which the members of the associa- 
tion might conveniently belong has already been 
registered. He, therefore, firstly has to decide whether 
there is such an organization and if his answer be in the 
affirmative then he is only released from the duty of 
refusing to register if in all the circumstances he thinks 
it undesirable to so refuse. It is important to keep this 
sequence in mind because not only is the question of 
the onus of proof involved but also the structure of the 
section shows that the two questions involve different 
considerations. This does not mean that in all cases 
they must be decided on entirely different grounds, and, 
I think it usually will be found that some matters which 
are relevant to the question of convenience may also 
be relevant to that of undesirability and that it is not 
possible to disassociate them. But it is necessary to 
discover what the relevant considerations are and the 
question of "convenience" is the first that arises. 

(d) The A.M.P. Society, as employer, has taken no 
part in these proceedings and has adopted a neutral 
attitude to the application but in the Australian 
Telegraphists Union case the Deputy President refused 
to be influenced by the fact that the employer did not 
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object to the application and was rather in favour of it. 
However, that case is not, in my opinion, an authority 
for a principle that the Registrar, or Court, in carrying 
out its duties under section 59, is not entitled to give 
any consideration to the industrial consequences which 
registration might reasonably be expected to cause to 
the particular employer, (e) Other employers in the 
insurance industry have appeared to oppose the present 
application for registration and this appeal and they are 
not to be entirely overlooked. 

As will be seen later, the Court pays particular and 
perhaps the greater regard, as between the various 
parties, to the rights of the members of the applicant 
association on the ground that unless they are placed 
in a position to be properly represented, the function 
of the Court in preventing and settling disputes will not 
be facilitated." 
Piper CJ went on to say at page 843:— 

"In my opinion the Act does not warrant a prima 
facie assumption that the Court's functions will not be 
efficiently performed merely because there is more 
than one organization registered of employees in the 
same industry or occupation or relieve the objectors of 
proving the important fact of representation. One of the 
objects of the Act is to facilitate and encourage the 
organization of "representative" bodies of employers 
and employees and in the whole of section 2 of the Act 
the word "representative" is used. This means that 
multiplicity of organizations is not to be facilitated or 
encouraged but on the other hand the Court before 
rejecting an application on this ground requires to be 
satisfied by the objecting party that the multiplicity of 
"representative" bodies will in fact exist and that the 
members of the objecting organization have the same 
industrial interests as the members of the association, 
and that the industrial rights and interests of such latter 
members will be fully submitted and protected by the 
organization. The Court has recognized the undesirabil- 
ity and evils of having more than one organization 
comprising employees having identical industrial inter- 
ests but as Dethridge CJ. stated in the National Union 
of Railwaymen's case (1)— 

"It is not in accord with the declared intention 
of the Act that any considerable portion of the 
employees in an industry should remain unorgan- 
ized. To avoid this it is better to have more than 
one organization in an industry; practical difficul- 
ties may thereby arise but they can be suitably 
coped with by the Court"." 

Piper CJ said at pages 848-849:— 
"With respect to multiplicity of organizations the 

Court has already to deal with the situation caused by 
there being three different organizations of employees 
competing in the insurance field in various States. If 
this appeal is refused the employees of the A.M.P. 
Society will be free to join any one of such 
organizations or may not join any. It is somewhat 
speculative as to whether the present position may be 
made more difficult by refusal to register the appellant 
or whether to grant it may not ease the situation in that 
there will at least be one body to represent solely a 
group of employees who are all employed by one 
employer and constitute a substantial proportion of the 
total employees in all the States. Unionism is not 
compulsory by law in all the States and 1 must decide 
the application on existing circumstances and am not 
entitled to presume what the law might be. 

The guiding principles may now be summarized 
thus—the Act recognizes the freedom of association 
and the right of an association to become an organiza- 
tion on compliance with the prescribed provisions. It 
is to be deprived of that right only if there is already 
an organization to which its members might conven- 
iently belong and this means that the Court must be 
satisfied that convenience will be served if they do 

belong which requires something more positive (i.e. 
"facilitation" of the fulfilment of the Court's func- 
tions) than merely being satisfied that they might so 
belong without inconvenience. I have stated the tests 
as to convenience and undesirability. There is no prima 
facie assumption that the Court's functions will not be 
efficiently performed merely because there is more 
than one organization of employees registered in the 
same industry or occupation but on the other hand the 
Court considers it not conducive to convenience and 
undesirable to have more than one "representative" 
organization for such employees. The Court must be 
satisfied that the registered organization in order to be 
representative must have the same industrial interests 
as the members of the association and that the industrial 
rights and interests of such members will be fully 
submitted and protected by the organization. If there is 
any real possibility based on sound expectations that 
the organization will not represent the members of the 
Association then it is undesirable to refuse to register 
because it is better to have more than one organization 
than to have a large number of employees unorgan- 
ized." 

In light of those dicta, Mr Le Miere submitted that out of 
tens of thousands of potentially eligible employees only a 
small fraction were members of the LTU. He cited the 
situation at the Burswood Casino and Complex as a concrete 
example of the unacceptability of the LTU to eligible 
persons. There was uncontradicted evidence from Mr 
Newbery to that effect, and I so find. 

In addition, Mr Le Miere submitted that the LTU had a 
duty to advance the interests of its members which was not 
done at Burswood or in relation to employees in the fast food 
industry and the retail catering industry. That, as I have 
found above, was so. 

Mr Le Miere then took us to His Honour's summarising 
of the principles in AMP Society Staff Association v. 
Australian Insurance Staffs Federation (op cit) and submit- 
ted that in this case the matter went beyond there being a 
real possibility of the persons sought to be covered by the 
FMWU not being unionised or organised or represented by 
a union if the application were refused. 

Of course, since I have found that the LTU is in disarray 
and cannot properly service its members, then that is a fact. 

We were then taken in detail to the eight reasons why the 
application, it was submitted, should be granted, which are 
set out in the body of these reasons. 

In addition, it was submitted that on the totality of those 
matters, the Full Bench would be so satisfied as required by 
s.55(5). As Mr Le Miere submitted, the Full Bench is 
required to take into account the extent of the overlapping 
as Olney J held in FMWU v. FCU and Others (op cit) at page 
2036. 

The overlapping, as Mr Le Miere submitted, for the 
building industries was in single digit numbers and 
insignificant, as I have already found. Those small numbers 
were not in any way challenged by any evidence to the 
contrary from employers. 

Quite rightly, Mr Le Miere submitted, relying on Jones 
v. Dunkel (op cit), that this was a matter where the employer 
objectors had failed to adduce evidence and chose not to do 
so. The inference was therefore open that the number of 
persons was insignificant, and, in any event, that was the 
direct evidence. 

As to the WATAEA, Mr Le Miere submitted, and I have 
held, that there is only potential overlapping in relation to 
rule 2(b) and (c) of the WATAEA rules, and there is no 
evidence of persons employed in any classifications other 
than as croupiers, dealers and the like in casinos who might 
be the subject of any actual overlap. The only evidence of 
overlap is in Burswood and nowhere else, as I have found. 
I have already found that the WATAEA has, in fact, left the 
field, and is, indeed, in disarray. 

There was, as Mr Le Miere submitted, an overwhelming 
amount of uncontested evidence that the LTU had and has 
ceased to function properly as an organisation, and I have 
so found. I have already observed, as Mr Le Miere 



J.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3355 

submitted, that this is a relevant matter. I have already 
found, and there is ample uncontested evidence, that the 
FMWU can and does provide adequate services and is 
properly functioning. Indeed, it was not suggested other- 
wise. It was submitted that that was a compelling reason to 
grant the application because the Act is built upon the 
conduct of industrial relations by registered organisations of 
employees representing the interests of those employees. 
Indeed, the objects of the Act recognise that. S.6(e) is an 
example, and s.29A and s.41(l), as well as S.84A of the Act 
recognise the role of properly registered organisations. 

To approve the proposed rule alteration is, as Mr Le Miere 
submitted, to enable some thousands of people to belong or 
become eligible to belong to an organisation which is 
effectively functioning and capable of representing employ- 
ees. To refuse the application would, indeed, leave them 
unorganised or organised so ineffectively as to be virtually 
unorganised. That is, indeed, an important consideration 
under s.26(l)(c) which requires me to have regard for the 
interests of those persons directly affected, which category 
includes, of course, employees. 

The interests of the employees (and employers) represent 
two of the most significant interests existing under the Act. 

Mr Le Miere submitted that community of interest is a 
relevant consideration here in the Act, even though not 
specifically prescribed. I have already said that that is 
plainly so. There is plainly, as Mr Le Miere submitted, a 
community of interest between those currently eligible to be 
members of and currently members of the FMWU on the 
one hand, and those sought to be covered by the proposed 
alterations. That evidence was unchallenged, and I have so 
found. 

The submission was that there was a hospitality and 
tourist industry which is wide and diverse in nature and the 
callings in it are set out in exhibits 16A, B and C, which is 
reliable evidence derived from ABS statistics. There is such 
an industry. There are 13,000 FMWU members employed 
in the occupations referred to in those exhibits, and there 
was evidence from Ms Jackson, Ms Creed and Mr Lawrence 
(by affidavit) all unchallenged in relation to this community 
of interest. There is and was clearly a community of interest, 
and the evidence related to the hospitality and tourism 
industries, including different sections of it. I am satisfied 
as to those matters, and, indeed, I note that a "community 
of interest", in my opinion, arises because the LHMU and 
the FMWU are the predominant organisations for employees 
in the hospitality and tourism industries. 

There was, as Mr Le Miere submitted, and as was 
canvassed, ample evidence of a number of persons not 
eligible to join the LTU seeking to join the FMWU. That 
factor is not enough on its own, but it is still part of the 
consideration of whether there is a good reason consistent 
with the objects of the Act to grant the application. 

That it was a material factor is clearly supported by what 
Brinsden J said in CMEU v. OPPWF 70 WAIG 281 at 286. 

Further, as Mr Le Miere submitted, the persons at 
Burswood had, on the evidence, very good reason why they 
should not wish to belong to the LTU. An award was entered 
into by the LTU without consulting with employees at 
Burswood. As a result, they were so disenchanted with that 
act that they took industrial action. 

Next, Mr Le Miere submitted that the persons sought to 
be covered by the FMWU alteration would benefit because 
that would promote the development of appropriate skills 
and career paths for those persons. 

The 1988 National Wage Case, applied in this State by 
the State Wage Case of 1989 (69 WAIG 2917), recognises 
the importance of skills formation, of career paths and 
flexibility in the workplace. That is part of the national 
micro-economic reform agenda, Mr Le Miere submitted, 
and, indeed, it is. Thus, under s.26(l)(d) of the Act, it is a 
relevant matter to take into account. With that submission 
I agree. It is a matter which the Full Bench is required to 
consider. The importance of career paths, training, etc, was 
the subject of specific evidence from Mr Kemp and Mr 
Roberts, as I have found (see exhibit 62 and page 721 of the 
transcript). Currently, of course, that cannot be achieved 

through the LTU, as I have found, also. Currently, indeed, 
skills training in this State and nationally is being impeded 
by the LTU's inability to act. 

The approval of the alteration of the rule will facilitate the 
FMWU's greater participation in all aspects of the industry 
and thereby facilitate the development of appropriate skills, 
career paths and greater transferability within the hospitality 
and tourism industries. It was submitted that that would 
serve the interests of employers and employees in the 
community, and it is quite apparent that it would. 

Sixthly, Mr Le Miere submitted, and submitted correctly, 
that the Act recognises through its object the public interest 
in employees belonging to an organisation which is not only 
a representative but which is also democratically controlled. 
That the FMWU is that sort of organisation, as a matter of 
fact, is the case. 

The LTU, by its very numbers, does not, nor does it seem 
to have a reasonable prospect of representing the numbers 
of persons who would potentially become eligible for 
membership. There are other reasons, of course, why it could 
not, which I have already enumerated. 

The seventh reason set out in the schedule is that the rule 
alteration will enable the FMWU to reflect in its eligibility 
rule, the eligibility rule of its Counterpart Federal organisa- 
tion, and thereby minimise the complexities flowing from 
State and Federal industrial relations systems. If this rule 
change is approved, then the eligibility rule of the State 
FMWU will again be similar, and to all intents and purposes, 
the same as that of the Western Australian Branch of the 
Federal LHMU, so the submission went. 

The eligibility rule of the LHMU is, of course, wider now 
by virtue of the amalgamation of the Federal FMWU and 
the Federal LTU than it was when its Counterpart Federal 
Body was the State FMWU. 

Nonetheless, the applicant has continued to operate for all 
practical purposes as if it were part of the same organisation 
and structure as the Federal LHMU. That is the evidence, 
and that is what I have found. They, in fact, exist as if they 
were one organisation. 

I should add that it is not necessary to seek to resort to 
s.71 or other sections of the Act to do what this application 
seeks to achieve. 

Mr Le Miere submitted that Mr Fry's evidence did not at 
all detract from the fact that there is only one Federal LTU 
with State Branches. His evidence did not, in fact, detract 
from that fact. 

The Western Australian State Branch certainly currently 
operates in two divisions, but that is, on the evidence, an 
administrative arrangement only and has nothing to do with 
the existence of the LHMU and its State Branches as one 
entity. Indeed, the LHMU at State level has supported this 
application being made, on the evidence. 

As Mr Le Miere submitted, the position, if the application 
were granted, would parallel what was the position before 
amalgamation as a practical matter, except that the FMWU 
eligibility rule is not the same as that of the amalgamated 
Federal union, the LHMU, and that it certainly, as a matter 
of practicality, is the case. 

The LTU Objection. 
It was first submitted that in application No 1053 of 1991 

and other related matters I had found that Mr Johnston's 
(Partington's) appointment as Acting Secretary of the LTU 
was invalid. That was the evidence, and it was not 
contradicted. However, the finding was appealed against and 
it cannot at present be relied upon. In any event, however, 
Mr Le Miere submitted that even if that finding were 
overturned upon appeal, the LTU had not pursued its 
objection, had been unable to instruct Counsel since exhibit 
23, the letter from Mrs Drake, was tendered in the 
Commission in which she advised that the Committee of 
Management had not been able to meet to decide what to 
do in relation to this application, and, in fact, had taken no 
part in the case since. 

No evidence, except by way of cross-examination of Ms 
Jackson, was elicited or adduced in support of the objection, 
as Mr Le Miere submitted, and no inference can be drawn 
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as to the attitude of the LTU membership to this application. 
The exception to that is, of course, that the majority of 
Burswood membership, on the evidence, support the 
application, or at least what they hope will be its result. 

Mr Le Miere made submissions that there was no 
evidence that the FMWU had contributed to the disfunc- 
tional state of the LTU, even though Ms Jackson and Ms 
Creed were cross-examined on this point, their evidence 
being to the contrary. 

Mr Fry's seemingly gratuitous and unauthorised assis- 
tance to the LTU is really not evidence of any significance 
in this matter, and is certainly not evidence of any 
relationship with the FMWU. 

Employers' Objections. 
The remaining objections consisted of objections by six 

individual employers and two other objections, one by 
WAHA and one by RCAWA. 

The employers' case was, as Mr Caspersz submitted, and 
as Mr Le Miere submitted, that if the rule alteration were 
granted then some of the objectors' employees would be 
eligible to belong to both the FMWU and the LTU. 

Further, the case was that whenever employees are 
eligible to belong to two unions there is a potential for 
demarcation disputes and that would be the case here. There 
was no evidence, as I have observed above, of this. Indeed, 
the evidence, which was evidence led by the applicant, 
particularly through Ms Creed and Ms Jackson, was to the 
contrary. 

There is no evidence of how many employers employ 
persons and in what classifications, or how demarcation 
disputes might arise, or how much the overlapping would 
be. As a result, one is left with the evidence of Ms Jackson 
and Ms Creed in this respect which was not shaken. 

There is no evidence from which I might conclude, either 
directly or by inference, that there is a likelihood of 
demarcation disputes and disruptions were this application 
granted. There was, in short, no evidence of deleterious 
industrial consequences to employers were this application 
granted. 

Presently, in any event, Spotless Catering Services Ltd, 
trading as Nationwide Food Services, and the Burswood 
Resort employ persons belonging to more than one union. 
Nationwide Food Services have applied to the Commission 
for the FMWU to become a party to an existing award to 
which the LTU is currently the only union party. 

The fact of the matter is that no employer objector gave 
evidence. Almost all of the evidence, it was submitted, was 
not controverted by any evidence for the objectors, and the 
objector, bearing the burden of establishing its case and the 
balance of probabilities, had not done so. 

S.55(5) of the Act. 
S.55(5) of the Act reads as follows:— 

"Notwithstanding that an organization complies 
with section 53 (1) or 54 (1), the Full Bench shall refuse 
an application by the organization under this section if 
a registered organization whose rules relating to 
membership enable it to enrol as a member some or all 
of the persons eligible, pursuant to the rules of the 
first-mentioned organization, to be members of the 
first-mentioned organization unless the Full Bench is 
satisfied that there is good reason, consistent with the 
objects prescribed in section 6, to permit registration." 

The manner in which $.55(5) matters should be dealt with 
has been set out in a number of cases, but in this case we 
were referred, in particular, to the dicta of Olney J in FMWU 
v. FCU and Others (op cit) at page 2036:— 

"By any measure, the changes made by the 1984 
amendment indicate a clear legislative intention that 
for the future at least overlapping of the union 
membership is to be avoided unless the Full Bench is 
satisfied that there is good reasons to the contrary. 
Some particular features of section 55(5) warrant 
consideration in this context. First, it is expressed in 
mandatory terms. Registration is to be refused unless 
good cause is shown. Second, the factual criterion 

giving rise to the operation of the subsection is the 
existence of a registered organisation whose rules 
relating to membership enable it to enrol as a member 
some or all of the persons eligible to join the applicant. 
It is no longer a case of considering whether "the 
members or the bulk of the members" may conven- 
iently belong to a registered union. It is sufficient if 
"some" potential members of the applicant body are 
eligible for membership of a registered organisation. 
No doubt, in any particular case the Full Bench will 
take account of the extent of the potential overlapping 
in determining whether or not it is satisfied that there 
is good reason to permit the new registration but that 
is a matter for the Full Bench to consider and is not 
something which the statute seeks to control by laying 
down criteria. A third feature of section 55(5) is that 
there is now a very specific object directly related to 
the question of union registration and particularly 
overlapping of membership between unions and that is 
expressed in positive terms indicating an intention that 
so far as practicable overlapping should be discour- 
aged. 

It will be a very rare case indeed in which an 
unsuccessful applicant for registration can be heard to 
say that the Full Bench has committed an error of law 
in not being satisfied that good reason exists to permit 
overlapping registrations. I hesitate to suggest that this 
can never occur although I cannot at this stage 
contemplate circumstances in which it may arise. One 
can contemplate a situation in which the Full Bench 
may in the absence of any evidence at all indicate that 
it is satisfied that good reason exists to permit 
overlapping and in that case perhaps an objector could 
challenge the result but where, after having heard all 
of the evidence, the Full Bench is not satisfied that 
good reason exists it cannot cast any doubt on the 
integrity of the decision to say as the appellant in this 
case says, that in its written reasons the Full Bench has 
not canvassed all of the various factual circumstances 
which the appellant says ought to have persuaded the 
Full Bench to reach a contrary opinion." 

Good reasons which were said to exist include the 
following:— 

(1) The extent of the potential overlapping in mem- 
bership eligibility between the FMWU and the 
registered organisation as to which those persons 
sought to be covered by the FMWU are currently 
eligible to belong is not significant. That observa- 
tion, however, does not apply to the LTU. 

(2) The FMWU is ready, willing and able to provide 
industrial representation and services to the 
persons sought to be covered by the rule change, 
whereas the only registered organisation to which 
all but an insignificant number of those persons 
are currently eligible to belong, namely the LTU, 
is unready and unable to provide proper or 
adequate representation and services. 

(3) The persons sought to be covered by the FMWU 
share a community of interest with those currently 
eligible to belong to and actually members of the 
FMWU. 

(4) A substantial number of persons who come within 
the proposed eligibility rule wish to become 
members of the FMWU. 

(5) It is in the public interest that the rule alteration 
be approved in that to do so will promote and 
facilitate the persons sought to be covered being 
organised or unionised. 

(6) The rule alteration will enable the FMWU to 
reflect in its eligibility rule the eligibility rule of 
its Counterpart Federal organisation, the LHMU 
(Western Australian Branch), and thereby mini- 
mise complexities flowing from State and Federal 
industrial relation systems. 

I now turn to a consideration of s.55(5) and its effect. The 
objections made relied on s.55(5) in the end, no other 
grounds having been pursued. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3357 

It is for the objectors to establish their objections. In other 
words, the onus of persuading the Full Bench to refuse to 
authorise registration is on the objector (see ETU v. ADSTE 
62 WAIG 511, Attorney General for Western Australia and 
Another v. WA Prison Officers' Union of Workers 62 
WAIG 517 and APEA v. CSA and Others 65 WAIG 4 at 6). 

Further, however, the applicant must, in order to succeed, 
persuade the Full Bench that it should act in its favour, 
taking into account the requirement upon the Full Bench of 
s.55(5). There have been detailed submissions as to the 
operation of s.55(5) and its meaning made to us. I make 
these observations. 

FMWU v. FCU and Others (op cit) and the dicta of Olney 
J quoted above we apply here. We are bound to do so. 

The meaning of s.55(5) is clear on its plain words. Even 
if s.53(l) or s.54(l) of the Act have been complied with by 
an applicant organisation, then the Full Bench is required, 
by the use of the mandatory word "shall", and it is clearly 
used in only a mandatory sense in s.55, to refuse the 
application in certain circumstances. It is required to refuse 
the application ((ie) under s.53, s.54 or s.62) if a registered 
organisation, whose rules relating to membership enable it 
to enrol as a member some or all of the persons eligible 
pursuant to the rules of the firstmentioned organisation, to 
be members of the firstmentioned organisation. However, 
the Full Bench is not required to do so, that is refuse, if it 
is satisfied that there is good reason consistent with the 
objects prescribed in s.6 to permit registration. Plainly, the 
section applies with any necessary modifications, as s.62(4) 
of the Act prescribes. 

The refusal must occur if one modifies the section to 
provide for a proposed alteration of an organisation's rules 
to enrol some or all of the persons eligible to be members 
of another registered organisation. That has to be the case 
before s.55(5) applies. I think that that would follow from 
the dicta of Olney J in FMWU v. FCU and Others (op cit) 
and the dicta of Brinsden J in CMEU v. OPPWF (op cit). 

In this case, the applicant is a registered organisation, as 
is the LTU, the WATAEA and those building trade unions 
referred to above, namely the Metal Engineering Workers 
Union WA Branch, the Electrical Trades Union of Australia, 
The Operative Plasterers and Plaster Workers Federation of 
Australia and The Operative Painters' and Decorators' 
Union of Australia. 

The question is, however, whether the FMWU, if 
authorisation of the alteration were granted, would be 
enabled to enrol some of the persons eligible to be members 
of the other organisations. It seems to me that that means 
that there must be persons existing and so eligible. S.55(5) 
of the Act refers to persons "eligible". However, as I have 
said, the matter does not stop there. Even if that state of 
affairs exists, then the Full Bench is not required to refuse 
an application, and in this case this application, if the Full 
Bench is satisfied (and the applicant must satisfy it) that 
there are good reasons consistent with the objects prescribed 
in s.6 to permit in this case authorisation of the proposed 
alterations. 

It is the case that the good reason does not necessarily 
coincide with the objects of the Act. Such good reason must 
be consistent with the objects of the Act, not identical with 
them. To be consistent with the objects of the Act, such good 
reason must agree with them or be accordant with them or 
compatible with them (see the Macquarie Dictionary). There 
is no prescription of what a good reason might be other than 
that, and, of course, s.55(5) and s.26 must be read together. 

One thing is clear and that is that the mere existence of 
potential overlapping is not in itself an insurmountable 
barrier to granting an application if there is good reason 
consistent with the s.6 objects. Hence, the employer 
objectors' case that mere overlapping will cause disruption, 
and that the Full Bench is required to dismiss the application 
therefore, has inherent difficulties. 

The question must, in the end, be asked and answered. Is 
there good reason consistent with the objects prescribed in 
s.6 to permit the registration (or in this case to enable 
authorisation of the alterations sought)? 

There are in this case a number of reasons advanced 
which are said to constitute good reason. I have set them out 
above. I now refer to them. The Full Bench is required not 
only to make its decision as it is directed, inter alia, by s.55 
and s.56 of the Act, but also to act in accordance with 
s.26(l)(a), (b), (c) and (d). 

The eight reasons said to constitute, collectively, and, in 
some cases, as I understood it, individually, good reason 
have, as I have said, been advanced, and I have already made 
findings of fact concerning them. I have listed them above 
for convenience, but it is necessaty to refer to them briefly 
again. 

There is no doubt that s.6(e) requires the discouragement 
of overlapping of eligibility, so far as that is practicable. 
Hence, if it is not practicable to refuse an application which 
would cause overlapping, then there may well exist good 
reason to grant the application consistent with s.6(e), bearing 
in mind that the force of s.6(e) is directed to encouraging 
the formation of representative organisations of employers 
and employees and their registration under the Act. 

The word "practicable" means "capable of being put 
into practice, done or effected especially with the available 
means or with reason or prudence; feasible" (see the 
Macquarie Dictionary). 

As I have found, the WATAEA and the building unions, 
where there will be overlapping if this application were 
granted, have negligible coverage. The WATAEA has 
abandoned the field. The extent of overlap is negligible, and 
the extent of the overlap is a relevant matter (see per Olney 
J in FMWU v. FCU and Others (op cit)). 

There is no evidence of potential for conflict between 
those organisations and the applicant either, and the 
existence of such insignificant overlap should not be used 
to obstruct an extension of the "formation" (within the 
meaning of s.6(e)) of the FMWU as a truly representative 
organisation in the hospitality and tourism industries. 

It is quite plain that to refuse the application on the basis 
of such insignificant overlapping would be to discourage, 
where it was impracticable to do so, overlapping. To do so 
would be inconsistent with s.6(e), and would be contrary to 
the interests of thousands of potentially eligible employees 
by depriving them of representation by an organisation 
which is democratic and which functions and which is 
capable of looking after their interests and properly 
participating in matters within the jurisdiction of this 
Commission (see s.26(l)(c) and s.26(l)(d) of the Act). 

Hence, the first reason relied upon by the applicant is a 
good reason consistent with object s.6(e), and certainly 
consistent with all the other objects, as I have defined 
"consistent". In addition, it would advance object s.6(e). 

In the circumstances, I find that there is good reason to 
justify the application being granted, notwithstanding the 
potential overlap between the eligibility rule of the applicant 
and of those organisations. 

Secondly, I turn to the question of the overlapping 
between the LTU's eligibility rule which would potentially 
occur if this application were granted. As was conceded, and 
as I have found, such an overlapping would be very wide 
indeed. There are substantial new areas where overlapping 
would not apply, namely at least part, if not all of the resort 
and convention areas. However, it is quite plain that the 
FMWU is ready, willing and able to provide industrial 
services to persons sought to be covered by the rule change. 
The facts on which I have come to this conclusion I have 
already found. 

In addition, as a matter of fact, the LTU is unready and 
unable to provide proper or adequate representation or 
services, and, indeed, on the evidence, in one case has acted 
detrimentally, in the view of its members at Burswood, to 
their interests. I have already found the LTU to have 
members of either 1500 or 2500 and the eligible non- 
members number in the thousands. 

In addition, there is evidence, and I am satisfied, that it 
is probable that the continuing inability of the LTU to act 
properly under the Act and its rules and in the interests of 
its members has not improved. In addition, the LTU has such 
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a duty and has failed in it (see AMP Society Staff 
Association v. Australian Insurance Staffs Federation (op 
cit)). Hence, if this application is granted, there will be the 
continuing formation of a truly representative organisation. 
The interests of eligible employees will be advanced and 
there will be proper award servicing and career paths, etc, 
available. It is better, too, to have more than one 
organisation than to have a large number of employees 
unrepresented in this case (see AMP Society Staff Associa- 
tion v. Australian Insurance Staffs Federation (op cit)). 

In addition, as I have found, there is no evidence that 
disruption or conflict will arise from granting the applica- 
tion. 

S.6(e) of the Act and the public interest will be served by 
granting the application, because the interests of the eligible 
persons and the administration of the Act, and hence the 
interests of the employers who are subject to its jurisdiction, 
too, are served by the formation of an organisation, whether 
by registration or extension of its rule, which can act in the 
manner which the evidence reveals that the FMWU can act 
in. That includes the evidence, of course, of Mr Newbery. 

It is fair to say that s.6(a), (b), (c) and (d) are advanced 
by a recognisable viable organisation with the will and 
resources to properly and responsibly represent its members 
and properly and responsibly involve itself in the concilia- 
tion and arbitration process. 

All of that constitutes further good reason why the 
application should be granted in accordance with s.55(5), 
and that good reason is plainly consistent with the objects 
which I have outlined. 

Thirdly, it is a fact that the persons sought to be covered 
share a community of interest with those currently eligible 
to belong to and actually members of the FMWU. I have so 
found and I have set out my reasons above for so finding. 

In addition, the FMWU and the LHMU are the 
predominant organisations in the industry in which this 
extended coverage is sought and the LTU is not. 

In my opinion, those two facts, which are interlinked, 
constitute good reason why, consistent with the objects of 
the Act, the application should be granted. To do so achieves 
the objects set out in s.6(e) and is consistent and may well 
advance those objects set out in s.6(a), (b), (c), (d), (e) and 
(f). 

Fourthly, it is a fact, as I have found, that a substantial 
number of persons who do not come within the eligibility 
rule of the FMWU, as it currently stands, wish to become 
members of it. Several hundred, in any event, is the number 
which the evidence reveals. 

The wishes of employees should be taken into account in 
these matters, and to do so is not in any way inconsistent 
with the objects contained in s.6. In addition, their wish is 
a good reason which is consistent with the objects and would 
seem to advance s.6(e). The wish of the objector employers, 
however, seems to be nothing more than a mere preference 
for one organisation. It is not of great weight for that reason. 

Fifthly, I have found that the persons sought to be covered 
would have their interests served and well served because 
the FMWU would promote the development of appropriate 
skills and career paths for those persons. In addition, that 
would benefit the industry and the employers in the industry 
enabling, for example, the employment of persons who are 
more skilled, the employment of persons who are more 
readily transferable between various areas of the industry, 
etc. Currently, the hospitality industry exists as a wide and 
diverse industry and a rapidly growing one. Currently, too, 
skills training is being impeded because the LTU is not 
functioning. All of this constitutes good reason consistent 
with the objects of the Act why the application should be 
granted. In particular, too, it is a good reason in terms of 
s.26(l)(c) and (d) of the Act, because to do so would advance 
the interests of employers, employees and the public. 

In that the same is in accordance with the Structural 
Efficiency Principle, and the Structural Efficiency Principle 
is the subject of a General Order of this Commission, to do 
so would bring proper benefits to employees in accordance 

with the proper processes of this Commission which are 
meant to reflect the objects and would seem to reflect s.6(b) 
and (c). 

Sixthly, it is in the public interest, for the purposes of this 
Act, that the persons sought to be covered have the 
opportunity to join an organisation which will properly 
enable them to have access to the proper exercise of the 
jurisdiction of the Commission and to its awards. S.6(e) is 
so advanced and the public interest is served as s.26(l)(d) 
requires. 

Seventhly, the rule alteration will plainly enable the 
FMWU to reflect, in its eligibility rule, the eligibility rule 
of what is, as a matter of reality, but not law, its Counterpart 
Federal Body. To do so, in this case, would be consistent 
with the object of s.6(g), and further would advance s.6(g) 
of the Act in that it would facilitate existing co-operation 
between a State organisation and a Federal organisation, and 
that would be further advanced if it facilitated a s.71 
declaration. 

Plainly, too, for those reasons, the objects in s.6(a), (b), 
(c), (e) and (f) of the Act would be advanced, and I am 
therefore satisfied that there is good reason consistent with 
the objects prescribed in s.6 to grant this application. 

I should add, too, that Re an application by the AMWSU 
(op cit) is not factually similar to this case. The good reasons 
advanced here were not advanced in that case, and we are 
not bound by it. 

I should add that the objections, for all the reasons set out 
herein, are not made out. 

An Minutes of Proposed Order will issue accordingly. 

S.55(2)(C) of the Act. 
I should add that, within the test laid down in Re Ludeke 

and Others; ex pane Customs Officers Association of 
Australia 4th Division 13 IR 93 (see Gaims and Dempsey 
v. RANF 69 WAIG 2343 where that judgement was 
applied), there was sufficient interest, in the circumstances 
of this case, to justify the Full Bench entertaining the 
employer objectors' objections. In the case of those 
employers where there was a potential overlap involving 
their own employees, there was, in this case, sufficient 
interest. 

In the case of the employer organisations, the WAH A and 
the RCAWA, there was sufficient interest, in the circum- 
stances of this case, in that they represented members whose 
interests might be affected if the application were success- 
ful. 

Accordingly, under s.55(2)(c), we were satisfied, in the 
circumstances of this case, that sufficient interest existed in 
those objectors. 

S.59 of the Act. 
S.59 reads as follows:— 

"(1) The Full Bench shall not authorize the registration 
of an organization under a name identical with that 
by which any other organization has been regis- 
tered or which by reason of its resemblance to the 
name of another organization or body or for any 
other reason is, in the opinion of the Full Bench, 
likely to deceive or mislead any person. 

(2) The registered name shall clearly indicate whether 
the organization is an organization of employers 
or an organization of employees. 

(3) This section does not prevent the Full Bench from 
authorizing an organization to which a certificate 
has been issued under section 71 to change its 
name so as to correspond with the name of its 
Counterpart Federal Body under that section." 

It is plain that the name change would not bring about a 
name which is identical with that by which any other 
organisation has been registered. As to the question of 
resemblance between names, there already exists a Federal 
organisation with the word "liquor" in it, and it is not likely 
to mislead or be deceptive to grant this application, since the 
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same act as one organisation to all intents and purposes. 
Clearly, as Mr Le Miere submitted, misleading is not the 
same as confusing. 

That rule change should also be authorised and a Minutes 
of Proposed Order will issue. 

COMMISSIONER NEGUS: I have read the reasons for 
decision of His Honour, the President, and agree with his 
conclusions. I am satisfied that the applicant union has 
amply demonstrated good reason, consistent with the objects 
of the Act, for this Full Bench to exercise its discretion 
pursuant to s.55(5) and to permit the registration of the rule 
changes subject of this application. 

COMMISSIONER GEORGE: I have read the reasons for 
decision of the President in draft form which conclude that 
there is good reason consistent with the Industrial Relations 
Act 1979 to grant the Application by the FMWU. The 
President's reasons express the reasons which lead me to the 
same conclusion and I have nothing to add except to record 
my agreement that the Application ought be granted. 

THE PRESIDENT: For those reasons, the application 
will be granted. 

Order accordingly 
Appearances: Mr R.L. Le Miere (of Counsel) and with 

him Mr B.L. Tfee (of Counsel) on behalf of the applicant. 
Mr T.H.F. Caspersz (of Counsel) and with him Mr G. 

Blyth on behalf of the Western Australian Hotels and 
Hospitality Association Inc, Fremantle Sailing Club (Inc), 
Olimpos Pty Ltd trading as Hyatt Regency Perth, Ballin- 
garry Pty Ltd trading as Subiaco Hotel, Burs wood Resort 
(Management) Ltd trading as Burswood Resort Casino, the 
Restaurant and Caterers Association of Western Australia 
Inc, Spotless Catering Services Ltd trading as Nationwide 
Food Services, and Beeches Restaurant Pty Ltd trading as 
Sails Restaurant, as objectors. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by The Federated Miscellaneous Workers' 

Union of Australia, WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

15 November 1993. 
Order, 

THIS matter having come on for hearing before the Full 
Bench on the 1st day of December 1992, the 2nd day of 
December 1992, the 18th day of December 1992, the 19th 
day of April 1993, the 23rd day of April 1993, the 27th day 
of April 1993, the 30th day of April 1993, the 3rd day of 
May 1993, the 28th day of June 1993, the 29th day of June 
1993, the 30th day of June 1993, the 1st day of July 1993, 
the 2nd day of July 1993, the 6th day of July 1993, the 7th 
day of July 1993, the 8th day of July 1993, the 29th day of 
July 1993, and the 12th day of November 1993, and having 
heard Mr R L Le Miere (of Counsel) and with him Mr B L 
The (of Counsel) on behalf of the applicant, and Mr T H F 
Caspersz (of Counsel) and with him Mr G Blyth on behalf 
of the Western Australian Hotels and Hospitality Associa- 
tion Inc, Fremantle Sailing Club (Inc), Olimpos Pty Ltd 
trading as Hyatt Regency Perth, Ballingarry Pty Ltd trading 
as Subiaco Hotel, Burswood Resort (Management) Ltd 
trading as Burswood Resort Casino, the Restaurant and 
Caterers Association of Western Australia Inc, Spotless 
Catering Services Ltd trading as Nationwide Food Services, 
and Beeches Restaurant Pty Ltd trading as Sails Restaurant, 
as objectors, (and other Counsel and agents referred to in 
other orders issued in this application), and there being no 

appearance by or on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers as an objector, as from 
the 28th day of June 1993, and the Full Bench having 
reserved its decision, and reasons for decision being 
delivered on the 15th day of November 1993 wherein it was 
found that the application should be granted, it is this day, 
the 15th day of November 1993, ordered:— 

(1) That the Registrar be and is hereby authorised to 
register alterations to the rules of the applicant 
union in the terms of Schedule A annexed hereto. 

(2) That the abovenamed objectors for whom Mr 
Caspersz (of Counsel) and Mr Blyth appeared be 
and are hereby absolved from the necessity to 
comply with any requirements as to time or 
service imposed upon them by the Industrial 
Relations Commission Regulations 1985 in rela- 
tion to the amendment to the notice of objection 
amended by leave on the 7th day of July 1993. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

This is the Schedule referred to as "Schedule A" in the 
order dated 15 November 1993 in application No 1167 of 
1992. 

Schedule A. 
(1) Delete rule 1. Name and insert in lieu thereof the 

following rule 1:— 

The name of the Union shall be "The Australian 
Liquor, Hospitality and Miscellaneous Workers Union, 
Miscellaneous Workers Division, Western Australian 
Branch"." 

(2) Rule 4. Eligibility for Membership—Immediately 
after sub-rule 4(6) insert a new sub-rule 4(7) as follows:— 

"(7) In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed or who are usually employed in any 
capacity in or in connection with: 
(a) Hotels, Motels, Tourist Complexes and/or 

Resorts. Service Flats and/or Apartment 
Houses, Boarding and/or Lodging Houses; 

(b) Casinos (provided that it shall not include 
any persons who are employed or usually 
employed in Casinos and whose major and 
substantial employment is such as to enable 
them to be eligible for membership of the 
Federated Clerks' Union of Australia Indus- 
trial Union of Workers, W.A. Branch); 

(c) Clubs, Cabarets, Convention Centres, Tav- 
erns, Winehouses, Restaurants, Cafes, Eating 
Houses, Tearooms, Coffee Lounges, Oyster 
Saloons, Ice Cream and Cool Drink Saloons 
provided that it does not include milk bars, 
confection shops and delicatessens. (Pro- 
vided further that it shall not include persons 
employed in food service establishments 
which primarily provide a take away service 
where no alcohol is sold or served except for 
employees of Pizza Hut); 

(d) the preparation and service of food and drink 
wherever consumed by persons employed by 
professional or contract caterers for any 
commercial, social, industrial or other pur- 
pose or function and all persons employed in 
or in connection with canteens, mobile 
canteens, messes, kitchens and catering es- 
tablishments (provided that it shall not 
include any person whose major and substan- 
tial employment is that of a storeperson); 
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(e) cleaning and attending to the provision of 
board and lodging or any other form of 
accommodation in camps and staff or work- 
ers' quarters; 

(f) Tea Attendants, (including those employed 
in Government Departments, Instrumentali- 
ties and Trading Concerns) and persons 
employed by agencies or domestic service 
businesses in the preparation and/or cooking 
of food, the serving of meals and/or light 
refreshments and/or drinks. Provided that no 
persons employed in a retail or wholesale 
establishment shall be eligible to be a 
member pursuant to this sub-rule except 
where employed by a contract caterer. 

Provided that no person shall be eligible to become 
a member of the union pursuant to this sub-rule who 
is employed as a chauffeur, bus driver, or whose major 
and substantial employment is the driving of or loading 
of motor vehicles (including mobile food vending vans) 
or who is employed in a classification pursuant to an 
award to which the Federated Clerks Union Industrial 
Union of Workers, WA Branch is a party at 1 May, 
1993." 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch. 

No. 1167 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 

COMMISSIONER R.N. GEORGE. 
17 February 1993. 

Reasons for Decision. 
THE PRESIDENT: (Given extemporaneously on 18 De- 
cember 1992 at the hearing and edited by the Full Bench). 

This is the unanimous decision of the Full Bench. 
Thank you gentlemen. We have heard what you have had 

to put to us. We are of the opinion that the adjournment 
should be granted. It has not been demonstrated to us that 
any manifest injustice will occur to either side as a result. 

The question of other objectors' standing has not yet been 
determined. Until the rules are altered, if they ever are, then 
the status quo remains. In any event, the question or 
questions that we are to determine might be better put before 
us upon the parties having had what we hop will be the 
advantage of reading what the Commission otherwise 
constituted might determine and its reasons in Drake and 
Others v. Carter and Others (Nos 1053,1478,1479 and 1529 
of 1991 and 127 of 1992) (unreported) dated 23 December 
1992. 

It is, we think, premature for us to deal with the matter 
at the moment for that reason. Further, we think it is fair to 
say that there will be a number of considerations relevant 
to it which have not been put to us, including the status of 
the decision of the President under s.34 of the Industrial 
Relations Act 1979 which is, in our view, very difficult to 
deal with when the parties do not know what that is, as a 
practical point of view. There will be other questions such 
as questions of public policy and duplication of litigation, 
highlighted by Mr Nisbet's conjecture as to the parties 
exercising their rights upon appeal which in the end, with 
due respect to them, is none of our business, except insofar 
as it might be said to highlight the fact that there might be 
other litigation before the matter is determined. 

We adjourn these proceedings sine die. 

Appearances: Mr R.L. LeMiere (of Counsel) on behalf of 
the applicant. 

Mr P.M. Nisbet (of Counsel) on behalf of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers, seeking 
leave to object. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by The Federated Miscellaneous Workers' 

Union of Australia, WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

28 July 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 8th day of July 1993, and the Full Bench 
having heard Mr R L Le Miere (of Counsel) and with him 
Mr B L Tee (of Counsel) on behalf of the applicant, Mr T 
H F Caspersz (of Counsel) and with him Mr G Blyth on 
behalf of the Western Australian Hotels and Hospitality 
Association Inc. Fremantle Sailing Club (Inc), Olimpos Pty 
Ltd trading as Hyatt Regency Perth, Ballingarry Pty Ltd 
trading as Subiaco Hotel, Burswood Resort (Management) 
Ltd trading as Burswood Resort Casino, the Restaurant and 
Caterers Association of Western Australia Inc, Spotless 
Catering Services Ltd trading as Nationwide Food Services, 
and Beeches Restaurant Pty Ltd trading as Sails Restaurant, 
as objectors, and Mr J G M Fiocco (of Counsel) seeking 
leave to appear on behalf of The Shop, Distributive and 
Allied Employees' Association of Western Australia, and 
whereas the Full Bench found it necessary to make the 
following orders as are necessary or expedient for the 
expeditious and just hearing and determination of this 
matter, it is this day, the 28th day of July 1993, ordered:— 

(1) That leave be and is hereby granted to Mr J G M 
Fiocco (of Counsel) to appear on behalf of The 
Shop, Distributive and Allied Employees' Associ- 
ation of Western Australia. 

(2) That the applicant be and is hereby granted leave 
to amend Schedule "A" to the notice of applica- 
tion in terms of a document headed "Final 
Amended Schedule "A" " (exhibit 69A) in the 
following terms:— 
(a) That subrule 4(7)(c) be amended by adding 

after the words "Cool Drink Saloons" the 
words "provided that it does not include 
milk bars, confection shops and delicates- 
sens. (Provided further that it shall not 
include persons employed in food service 
establishments which primarily provide a 
take away service where no alcohol is sold 
or served except for employees of Pizza 
Hut)". 

(b) That subrule 4(7)(d) be amended by adding 
after the words "catering establishments" 
the words "(provided that it shall not include 
any person whose major and substantial 
employment is that of a storeperson)". 

(c) That subrule 4(7)(f) be amended by deleting 
the words "and persons employed in the 
preparation and/or cooking of food in retail 
establishments, (provided that it shall not 
include any person whose major and substan- 
tial employment is that of a Shop Assistant 
or Storeperson)" which appears after the 
words "Trading Concerns)". 
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(d) That sub-rule (4)(7)(f) be amended by adding 
after the words "and/or drinks" the words 
"Provided that no persons employed in a 
retail or wholesale establishment shall be 
eligible to be a member pursuant to this 
sub-rule except where employed by a con- 
tract caterer". 

(e) That the final proviso be amended by adding 
after the words "vending vans)" the words 
"or who is employed in a classification 
pursuant to an award to which the Federated 
Clerks Union Industrial Union of Workers, 
WA Branch is a party at 1 May, 1993. 

By the Full Bench 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Re an application by The Federated Miscellaneous Workers' 
Union of Australia, WA Branch. 

No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

28 July 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 6th and 7th days of July 1993, and the Full 
Bench having heard Mr R L Le Miere (of Counsel) and with 
him Mr B L Tee (of Counsel) on behalf of the applicant, and 
Mr T H F Caspersz (of Counsel) and with him Mr G BIyth 
on behalf of the Western Australian Hotels and Hospitality 
Association Inc, Fremantle Sailing Club (Inc), Olimpos Pty 
Ltd trading as Hyatt Regency Perth, Ballingarry Pty Ltd 
trading as Subiaco Hotel, Burswood Resort (Management) 
Ltd trading as Burswood Resort Casino, the Restaurant and 
Caterers Association of Western Australia Inc, Spotless 
Catering Services Ltd trading as Nationwide Food Services, 
and Beeches Restaurant Pty Ltd trading as Sails Restaurant, 
as objectors, and the abovenamed employer objectors 
having made application to amend the notices of objection 
filed herein, and the Full Bench having determined that its 
reasons for decision will issue at a future date, it is this day, 
the 28th day of July 1993, ordered that leave be and is hereby 
granted for the abovenamed employer objectors to amend 
the notices of objection filed herein by the addition of 
paragraphs 2A and 2B in the following terms:— 

2A. The following matters, to the extent that they are 
established by the Applicant, do not constitute a 
good reason ("good reason") consistent with the 
objects of the Act to permit registration of the 
eligibility rule sought by the Application, either 
singly or together, namely: 

1. That there is a link or relationship between 
the Applicant and the LHMU; 

2. That it is desirable that the Applicant obtain 
a section 71 certificate in respect of the 
LHMU; 

3. That there is a community of interest 
between those covered currently by the 
Applicant's eligibility rule and those sought 
to be covered by this Application; 

4. That some persons who would be eligible for 
membership of the Applicant have indicated 
that they will join it if the Application is 
successful; 

5. That the Applicant can offer services to those 
whom it seeks to cover by this Application 
which services are, or are not, equivalent to 
or better than the services currently offered 
to such persons by another union(s); 

6. That the LTU is in disarray and no longer 
capable of properly functioning; 

7. That the LTU is not a democratically— 
controlled, representative, accountable func- 
tioning organisation which might protect or 
promote the interests of the persons whom 
this Application seeks to cover. 

2B. Further— 
1. The LTU is not in disarray to such an extent 

now or in the future so that it is no longer 
capable of functioning properly and it has the 
resources to properly discharge its functions; 

2. In any event, the matters referred to in 
paragraph 1 above are not proper matters 
within the jurisdiction of the Commission to 
consider in these proceedings; 

3. The appropriate course for the Applicant is 
to amalgamate with any union(s) in respect 
of which this Application would otherwise 
create overlapping coverage; 

4. The absence of objections, appearance of and 
representation, or the withdrawal of such 
objections, appearances or representations in 
these proceedings by such union(s) is not a 
good reason; 

5. There is no community of interest between 
current members of the Applicant and those 
sought to be covered by this Application and 
in any event that is not a relevant factor to 
be taken into account in these proceedings; 

6. There is no link or relationship between the 
LHMU and the Applicant sufficient to 
constitute a good reason. 

By the Full Bench 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

S.62. 
In the matter of an application by The Federated 

Miscellaneous Workers' Union of Australia, WA Branch for 
alteration of registered Rules. 

No. 1167 of 1992. 

TREVOR JOHN POPE 
DEPUTY REGISTRAR. 

15th November 1993. 
Decision. 

HAVING been ordered by the Full Bench, I have this 15th 
day of November 1993 altered rules 1—Name and A— 
Eligibility for Membership, of the abovenamed organisation 
in accordance with Schedule A, annexed to the Order of the 
Full Bench. 

T.J. POPE, 
Deputy Registrar. 
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FULL BENCH—UNIONS— 

Change of Name— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Federation of Construction Contractors (Western 

Australia) Industrial Association of Employers 
(Applicant) 

No. 848 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

12 October 1993. 
Order. 

THIS matter having come on for further hearing before the 
Full Bench on the 11th day of October 1993, and having 
heard Mr T Dobson on behalf of the applicant, and there 
being no objection hereto, and the Full Bench having been 
satisfied upon the evidence before it that the application 
should be granted and that these recitals constitute the 
reasons of the Full Bench, it is this day, the 12th day of 
October 1993, ordered and declared that the application 
herein to change the name of the applicant association from 
the "Australian Federation of Construction Contractors 
(Western Australia) Industrial Association of Employers" 
where that appears in Rule 1 of the rules of the said applicant 
to the "Construction Contractors Association of Western 
Australia" be and is hereby granted, and that the Registrar 
be and is hereby authorised to amend the said rule of the 
association accordingly. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
Editor's Note: Procedural Order follows 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Federation of Construction Contractors (Western 
Australia) Industrial Association of Employers 

(Applicant) 
No. 848 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

9 September 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 8th day of September 1993, and having heard 
Mr T Dobson on behalf of the applicant, and the applicant 
having sought leave of the Full Bench to adjourn the 
application herein sine die, and the Full bench having 
determined for the just and expeditious hearing and 
determination of this matter that the application be 
adjourned, it is this day, the 9th day of September 1993, 
ordered that the application be and is hereby adjourned sine 
die. 

By the Full Bench 
(Sgd.) P.J. SHARKEY. 

[L.S.] President. 

73 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
S.62. 

In the matter of an application by the Australian Federation 
of Construction Contractors (Western Australia) Industrial 
Association of Employers for alteration of registered Rules. 

No. 848 of 1993. 
TREVOR JOHN POPE 
DEPUTY REGISTRAR. 

12th October 1993. 
Decision. 

HAVING been authorized by the Full Bench, I have this 
12th day of October 1993 altered the name of the Australian 
Federation of Construction Contractors (Western Australia) 
Industrial Association of Employers to the Construction 
Constractors Association of Western Australia. 

T.J. POPE, 
Deputy Registrar. 

COMMISSION IN COURT 
SESSION— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education 

and 
Minister for Labour. 

Nos. T 4 and T 5 of 1993. 
TEACHERS (PUBLIC SECTOR PRIMARY AND SEC- 

ONDARY EDUCATION) AWARD 1993 
No. TA 1 of 1992. 

TEACHERS (PUBLIC SECTOR TECHNICAL AND FUR- 
THER EDUCATION) AWARD 1993 

No. TA 1/1 of 1992. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

27 October 1993. 
Reasons for Decision. 

CHIEF COMMISSIONER: This is the unanimous decision 
of the Commission in Court Session. 

The matters before the Commission in Court Session in 
these claims are the remainder of an application made by the 
State School Teachers' Union of W.A. (Inc.) ('the SSTU') 
in November 1992 for a single award to issue covering 
teachers employed by the Minister for Education ('the 
Respondent') in primary and secondary schools admini- 
stered by the Ministry of Education ('the Ministry') and 
technical and further education institutions administered by 
the Department of Employment, Vocational Education and 
Training ('DEVET'). That application was the subject of 
hearing by the Government School Teachers Tribunal ('the 
Tribunal'). In January the Tribunal issued two awards out 
of that application; one covering teachers in primary and 
secondary schools and one covering teachers employed in 
DEVET institutions. The terms and conditions in these 
awards were limited at that time to reflecting existing terms 
and conditions in four awards. These awards were thereby 
replaced. The remaining claims were further considered by 



the Tribunal following the issuing of the two awards and in 
March 1993 a significant number of new terms and 
conditions were added to the two awards. And, following a 
further hearing on merit issues not raised at first instance, 
still more conditions were added to the two awards. By then 
what was left of the original claim was either terms and 
conditions on which the parties had sought successfully to 
postpone their submissions or matters which went to 
questions of whether some of the provisions sought were 
within jurisdiction and, if so, to the merit of these. In May 
the parties were heard on the remainder of the claim per T 
4 in respect of the Teachers (Public Sector Primary and 
Secondary Education) Award 1993 and per T 5 of 1993 in 
respect of the Teachers (Public Sector Technical and Further 
Education) Award 1993. The final submissions went to 
merit as well as jurisdiction. 

Before the Tribunal had determined these remaining 
issues however, the industrial relations between the SSTU 
and the Respondent deteriorated. Significantly for the 
purposes of T 4 and T 5 of 1993, some of the demands 
publicly raised by the SSTU against the Respondent during 
this time went to its own claims already before the Tribunal 
and to its contrary standing in matters before the Australian 
Industrial Relations Commission. As a consequence the 
question of the SSTU's credibility in T 4 and T 5 of 1993 
was raised. And with the advent of strike action by it in this 
context on 17 June 1993, further issues involving the public 
interest were raised. As a result the Tribunal requested that 
T 4 and T 5 of 1993 be referred to the Commission in Court 
Session. They were. The matters were re-opened and the 
Commission in Court Session embarked on an enquiry into 
the industrial disputation between the parties. That resulted 
in the issue of a statement. It was critical of the way in which 
both parties dealt with each other over 'devolution' issues; 
including the recourse to media forums in lieu of any mature 
industrial relations approach. And further so far as the SSTU 
was concerned, the Commission was particularly critical of 
its duplicitous attempts to use the genuine concerns of 
teachers over 'devolution' to prop up its own territorial 
claims. 

All of this and the concerns of the Commission in Court 
Session are documented in its statement and schedule of 
facts issued on the 23 July 1993 [(1993) 73 WAIG 2017]. 

SUMMARY OF APPLICATION 
The application as originally raised was put to the 

Tribunal by agreement between the SSTU and the Respon- 
dent. That is, the application by the SSTU for a single award 
was endorsed by the Respondent and both parties submitted 
that all the terms and conditions sought were within 
jurisdiction and had merit. They had recourse to the enabling 
provision in the definition of 'industrial matter' for the 
purposes of the former. This definition is dealt with 
subsequently. As already noted the parties agreed that 
submissions on a significant number of terms should be 
postponed. As well a number of the provisions, while agreed 
to in principle, were not settled between the parties in terms. 
Thus the final claims and counters were not presented until 
May. 

Notwithstanding the parties' agreement, the Tribunal had 
an obligation to consider questions of jurisdiction posed by 
the nature of some of the provisions sought as well as merit. 
All of this is dealt with in the reasons for decision which 
have issued already in respect of the original application. 
[(1993) 73 WAIG 895-899; 900-935; 1372-1397], 

In summary, the parties submitted to the Tribunal that the 
claim for a new award should be endorsed pursuant to the 
First Award Principle of the State Wage Principles set by 
the Commission in Court Session in January 1992 [(1992) 
72 WAIG 191] and still in force on the basis that the 
provisions being sought were existing conditions of employ- 
ment by way of either current award regulation or the 
Education Act Regulations, custom and practice or terms in 
memoranda of agreement entered into between the parties. 
Some terms were justified on the basis that they were 
'industrial standards' which should apply to teachers. 

Some of the memoranda of agreements relied upon were 
entered into between the parties pursuant to the relevant 

Wage Fixing Principles and particularly the Structural 
Efficiency Principle. In that respect these memoranda have 
been recognised by the Tribunal in earlier matters as going 
to the merit of wage increases. [See (1989) 69 WAIG 3644 
and (1990) 70 WAIG 3458 re primary and secondary school 
teachers and (1990) 70 WAIG 1616 and (1991) 71 WAIG 
290 and 1981 re teachers in technical and further education]. 
For convenience these memoranda may be referred to 
respectively as 'the 1989 agreement and 'the July 1991 
agreement' (primary and secondary teachers) and 'the 
October 1990 agreement' and 'the March 1992 agreement' 
(TAPE teachers). Other separate arrangements are cited by 
the SSTU as establishing certain other conditions of 
employment. It also cites administrative instructions issued 
by the employer as establishing terms and conditions. 

Claims; T 4 of 1993 
There are a number of terms proposed to be added to the 

Tfeachers (Public Sector Primary and Secondary Education) 
Award 1993 which the parties agree are within jurisdiction 
and have merit. They are as follows (with references to 
Education Act Regulations cited by the SSTU included)— 

• A clause establishing a portability of entitlements 
between State and Commonwealth employment. 
The entitlements are long service leave and sick 
leave. Regulations 128 and 132 are cited in 
support. 

• Additions to the contract of service clause to 
include conditions. Regulation 62-temporary ap- 
pointments and probationary appointments. Regu- 
lation 85-resignation and Regulations 109(3) and 
123(4)—part-time employment, are cited in sup- 
port. 

• A claim for a country service incentive. 
9 A claim establishing a right of entry for the SSTU 

into the work place. An 'industrial standard' is 
cited as justification. 

« A claim obliging the employer to keep certain 
records on each employee and to produce them on 
demand to the SSTU and as prescribed to an 
employee. An 'industrial standard' is cited. 

The parties agree that a number of other proposed terms 
have merit. The SSTU submits they are within jurisdiction 
and the Respondent submits that they should be included in 
this award if there is jurisdiction. The provisions are as 
follows; with the references to Education Act Regulations 
cited by the SSTU included. 

• Clauses specifying the employer's discretion to 
grant leave to employees for the purposes of 
international sporting events, study, defence 
forces training, aboriginal meetings, emergency 
services and local government council meetings. 
Regulations 115 and 116 are cited. 

• Clauses establishing leave conditions for employ- 
ees contesting seats in parliament and involved in 
jury service and court proceedings. Regulations 
115 and 116 are cited. 

• A clause obliging the employer to 'preserve' 
conditions currently applying to employees. This 
is said to be an 'industrial standard'. 

• A clause obliging the employer to provide copies 
of the award in each of the employer's premises. 
This is said to be an 'industrial standard'. 

A number of clauses sought by the SSTU are opposed by 
the Respondent. They are as follows; with Education Act 
Regulations cited by the SSTU included. The various 
Structural Efficiency Principles memoranda of agreements 
or other agreements are cited in support of some. 

• A clause establishing class sizes. Regulations 167, 
184 and 187 are cited. 

• A clause establishing a right to bereavement leave. 
Regulations 115 and 116 are cited. 

• A clause establishing rights for union workplace 
representatives. An agreement between another 
union and other public sector employers is cited 
by the SSTU as establishing merit. 



• Clauses specific to arrangements involving senior 
colleges and agricultural colleges. An agreement 
between the SSTU and the Respondent is cited by 
the SSTU. 

• A clause establishing a right to professional 
development and training. The 1991 memoran- 
dum of agreement is cited by the SSTU. 

• A clause establishing a right for an employee to 
be released from teaching during school hours to 
carry out duties other than teaching ('DOTT). 
TTie 1989 and 1991 agreements are cited by the 
SSTU. 

• A clause limiting the ability of the employer to 
require teachers to have contact with parents of 
students. The 1991 agreement is cited by the 
SSTU. 

A counter proposal by the Respondent is opposed by the 
SSTU. It is as follows. 

• An insertion in the contract of service clause 
reflecting the current Regulation 86 which em- 
powers the employer to force resignations of 
employees aged 60 years or more. 

Claims: T 5 of 1993 
As with the claim in T 4 of 1993, the parties agree that 

a number of the terms proposed to be added to the Teachers 
(Public Sector Technical and Further Education) Award 
1993 per T 5 of 1993 are within jurisdiction and have merit. 
They are as follows; with Education Act Regulations cited 
by the SSTU included. 

• A clause establishing portability of entitlements 
between State and Commonwealth employment. 
Regulations 128 and 132 are cited. 

• A subclause providing for part-time employment. 
Regulations 109(3) and 123(4) are cited. 

• Additions to the contract of service clause said to 
be currently regulated by Regulation 60(2), 85, 
245 and 246. 

• A clause establishing a right of entry for the SSTU 
in the workplace. This clause is said to reflect an 
'industrial standard'. 

• A clause obliging the employer to keep certain 
records on each employee and to produce them on 
demand to the SSTU and as prescribed to an 
employee. An 'industrial standard' is cited as 
cause. 

The parties agree that a number of proposed terms have 
merit and should be included in this award if there is 
jurisdiction. These provisions are as follows with Education 
Act Regulations relied on by the SSTU identified. Memo- 
randa of agreement are also relied upon by the SSTU in 
some instances. 

• Clauses enabling leave for emergency services 
work, international sporting events, examinations, 
defence forces training. Aboriginal meetings, 
local government meetings, candidature for par- 
liament, jury service and witnessing. Regulations 
115 and 116 are cited. 

• A clause reflecting an agreement on 50 weeks of 
operation in a year. This is said to be in line with 
the October 1990 and March 1992 agreement 
between the parties in all major respects. 

• A clause on hours of work save that subclauses 
(2), (8) and (10) are opposed by the Respondent. 
This is said to be taken from the March 1992 
agreement. 

• A clause concerning student excursions which is 
said to reflect an administrative instruction. 

• A grievance resolution procedure clause. It is said 
to reflect the March 1992 agreement. 

• Additions to the salary scale clause to prescribe 
for regional co-ordinator positions and conditions 
to apply on limited transfer positions. This is said 
to be taken from the March 1992 agreement. 

• A clause obliging the employer to 'preserve' 
conditions currently applying to employees is 
justified as 'an industrial standard'. 

• A clause obliging the employer to provide copies 
of the award in each of the workplaces which is 
said to reflect 'an industrial standard'. 

A number of clauses sought by the SSTU are opposed by 
the Respondent. They are as follows: 

• An addition to the career structure and salary scale 
clause setting requirements for head of program 
positions. The March 1992 agreement is cited in 
support. 

• A clause providing for an entitlement to 5 days 
bereavement leave. Regulations 115 and 116 are 
cited in support. 

• An 'equivalent hours' provision which would see 
an averaging of teaching time over a 12 week 
period with prescribed time allowed for duties 
other than teaching. The March 1992 agreement 
is cited in support. 

• A clause setting down principles to be applied by 
management in allocating timetables. An adminis- 
trative instruction is cited. 

• A clause setting the principles for and aims of 
professional development and obliging the em- 
ployer to allow time for it. This is said to be from 
the March 1992 agreement. 

• A clause setting down alternative delivery strate- 
gies which may be used. The October 1990 
agreement is cited. 

• A clause stating the parties agree that customised 
training is part of normal duties and that they will 
talk about guidelines to apply. The March 1992 
agreement is cited. 

• A clause setting down management's intention to 
introduce a new enrolment system and an agree- 
ment by the parties to jointly progress its 
implementation. The March 1992 agreement is 
cited. 

• A clause stating that the parties agree to establish 
a joint steering committee to oversee the develop- 
ment of job description forms which are to be 
reviewed from time to time. The March 1992 
agreement is cited. 

• A clause stating that the parties agree to the 
establishment of a joint working party to refine a 
career management system. The March 1992 
agreement is cited. 

• A clause stating that the parties agree to jointly 
develop 'an appropriate framework of processes 
and survey instruments' and conduct survey/pilot 
studies as needed. The March 1992 agreement is 
cited. 

• A clause enabling unsuccessful applicants for 
positions to get feedback from assessment panels. 
The March 1992 agreement is cited. 

• A clause prescribing that the SSTU shall be 
invited by the employer to provide a representa- 
tive on assessment panels for certain positions and 
that all nominees for assessment panels shall have 
been trained before being endorsed as representa- 
tives. The March 1992 agreement is cited by the 
SSTU. 

• A clause stating that the parties agree that teacher 
training is essential, that a teacher training course 
is mandatory for new permanent staff and that 
they will discuss the issue further. The October 
1990 agreement is cited by the SSTU. 

© A clause stipulating that both parties agree to the 
introduction of promotion by merit, to a system of 
review with a further right of appeal to the 
Commission and to the maintenance of centralised 
staffing and transfer system. The October 1990 
agreement is cited by the SSTU. 
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• A clause specifying work place representation 
shall be recognised by the employer. An agree- 
ment between another union and other employers 
is cited in support of this claim. 

These then are the claims before the Commission. The 
first question is whether there is jurisdiction to deal with the 
specific claims and, if so, whether there is merit in those 
claims. First the question of jurisdiction. 

JURISDICTION QUESTION 
The questions of jurisdiction arise having regard for the 

legislation in the context of the particulars of the respective 
claims for variations to the Teachers (Public Sector Primary 
and Secondary Education) Award 1993 ('the Schools 
Award') and to the Teachers (Public Sector Technical and 
Further Education) Award 1993 ('the TAPE Award'). 
As has been noted a number of times in decisions of the 
Tribunal over the last three years at least, questions of 
jurisdiction in public sector education are relatively vexed. 
It is convenient here to set down the relevant provisions of 
the Industrial Relations Act 1979 ('the Act') with the 
particular questions of jurisdiction being dealt with subse- 
quently. It is noted at this point that the matters of 
jurisdiction were initially identified by the Tribunal in 
reasons issued in March 1993 [Matter No. T 3 of 1993, 
(1993) 73 WAIG 1133 at 1138). 

PRELIMINARY 
First though, the power to refer. The reference of T 4 and 

T 5 of 1993 to the Commission in Court Session occurred 
pursuant to subsection (4)(a) of section 78 of the Act. It is 
as follows: 

(4) Notwithstanding subsection (1) the Tribunal 
may— 

(a) with the consent of the Chief Commissioner 
refer an industrial matter referred to in 
subsection (l)(a)(i) or any part of that 
industrial matter to the Commission in Court 
Session for hearing and determination by the 
Commission in Court Session; and 

(b) ... 
And the Commission in Court Session or the 

Full Bench, as the case may be, may hear and 
determine the matter, or part thereof, or question 
so referred. 

The reference in these instances was of matters raised 
before the Tribunal through the right of access conferred by 
subsection (1) of section 79. This subsection explicitly 
enables 'an organisation or association' or the Respondent 
to refer an 'industrial matter' to the Tribunal under section 
78(l)(a)(i) of the Act. The application giving rise to T 4 and 
T 5 of 1993 was filed by the SSTU. Section 78(l)(a)(i) is 
as follows. 

78. (1) Subject to Division 3 of Part II and subsec- 
tion (4) of this section the Tribunal has 
exclusive jurisdiction— 

(a) to enquire into and deal with— 
(i) any industrial matter relating to a 

teacher, a group of teachers or 
teachers generally; and 

(ii) ... 
It is noted that what the Tribunal is authorised to refer to 

the Commission in Court Session is expressed as 'an 
industrial matter' or 'any part of that industrial matter'. This 
should not be construed, however, as an exclusive reserva- 
tion of any question of what is 'an industrial matter' to the 
Tribunal. To do so would be to overlook the context of 
section 78(1 )(a) in which the authority is set; that is, the 
access provision for a claim or claims to be raised. Whether 
or not the claim is within jurisdiction is for the Tribunal, or 
the Commission in Court Session on reference, to deal with. 
To construe the provision otherwise would give rise to an 
impenetrable administrative maze. Thus a reference of a 
claim to the Commission in Court Session which, on hearing 
by it, gives rise to questions of jurisdiction on this 
construction would be beyond the jurisdiction of the 
Commission in Court Session to determine but not the 

Tribunal's jurisdiction. Add to this the fact that the 
legislation provides only for reference to the Commission 
in Court Session and not 'back' to the Tribunal and the 
context of the authority of the Commission in Court Session 
under the Act, and this construction is so improbable as to 
be beyond countenance. Of course in dealing with a claim 
referred to it by the Tribunal the Commission in Court 
Session would be no less bound by the legislation as the 
Tribunal is in respect of any question as to 'an industrial 
matter'. But it clearly must have the authority to determine 
such on reference to it by the Tribunal of a claim filed 
pursuant to section 78(l)(a)(i). 

There is another aspect of this matter which bears 
disposing of at this point. It is the fact that the submissions 
in respect of the remainder of the claim per T 4 and T 5 of 
1993 were put to the Tribunal. This is not a bar to the 
Commission in Court Session proceeding however. The 
hearing was limited to submissions and the citation of 
authorities and public documents. These are before the 
Commission in Court Session. Should it see fit the 
Commission in Court Session could reconvene a hearing to 
hear the parties further or to ask questions in respect of these 
submissions. Subject to that there is no impediment to the 
reference being dealt with. And in any event there is more 
to it. The reference to the Commission in Court Session 
raised concerns about possibly relevant developments since 
the submissions were put to the Tribunal. The reference was 
endorsed. Hearings ensued. Those developments proved 
relevant to T 4 and T 5 of 1993. The conclusions of the 
Commission in Court Session on these matters therefore is 
of account in considerations of the merit of at least some of 
the claims in T 4 and T 5 of 1993. Thus, what is before the 
Commission in Court Session as a consequence of its 
enquiry is in addition to that originally before the Tribunal. 
And it is a matter of record that the Commission in Court 
Session gave notice of its intention to proceed to determine 
T 4 and T 5 of 1993 and an opportunity for the parties to 
be heard was accorded them. 

The question of what is an 'industrial matter' for the 
purposes of this claim is to be determined by reference to 
the legislation and to the subject matter of the claim. 

Wage Fixing Principles 
The access in section 78(l)(a)(i) to the exclusive 

jurisdiction of the Tribunal is subject not only to the exercise 
of the power to refer in section 78(4) but also to Division 
3 of Part II of the Act. 

Division 3 of Part II of the Act governs the General Orders 
authority of the Commission. It is authority to be exercised 
by the Commission constituted as the Commission in Court 
Session. Section 50 of Division 3 of Part II expressly 
provides for General Orders to be made in respect of certain 
categories of employees and on certain matters. Section 51 
of Division 3 of Part II expressly provides for State Wage 
Case considerations following any National Wage Case 
decision issued by the Australian Industrial Relations 
Commission. Subsection (2) of that section is as follows. 

(2) Subject to [affording certain bodies an opportunity 
to be heard], when and as often as a National 
Wage Decision is made after the coming into 
operation of this section the Commission shall of 
its own motion consider that decision and, unless 
it is satisfied that there are good reasons not to do 
so, shall make a General Order giving effect to 
that National Wage Decision in such manner and 
subject to such conditions as the Commission 
considers appropriate in awards and industrial 
agreements in force under this Act. 

Without exception decisions of the Commission in Court 
Session in State Wage Cases have bound the parties to 
awards of the Commission covering teachers in public sector 
education. 

The 1992 State Wage Case decision [(1992) 72 WAIG 
191] maintained the thrust of previous decisions in 
emphasizing the co-operative and progressive pursuit by 
employers and unions of structural efficiency changes in the 
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workplace. The avenue of enterprise agreements was 
expressly added to this as a means for employers and unions 
to achieve common ends in the workplace. 

The First Award Principle is also relevant to the claims 
here. It is as follows. 

First Awards and Extensions to Existing Awards. 
(a) In the making of a first award, the long established 

principles shall apply i.e. prima facie the main 
consideration is the existing rates and conditions. 

(b) In the extension of an existing award to new work 
or to award-free work the rates applicable to such 
work will be assessed by reference to the value of 
work already covered by the award. 

(c) In awards regulating the employment of employ- 
ees previously covered by a Federal award or 
determination, existing Federal award rates and 
conditions prima facie will be the proper award 
rates and conditions. 

(d) Where a first award is made it shall contain a 
minimum rate for each classification of employee 
covered by it. The total minimum rate determined 
for each classification will be expressed as a 
minimum classification rate (i.e. base rate) and a 
supplementary payment which bear[s] a proper 
relationship to the rates for relevant classifications 
in other minimum rates awards. Where an existing 
Federal award rate exceeds the amount appropri- 
ate to a proper relationship, the excess is to be 
prescribed in a separate clause. That excess 
amount will not be subject to adjustment. 

[at pages 203-4]. 
It is paragraph (a) of this Principle which is of prime 

importance here. 
The key for jurisdiction remains the existence of an 

industrial matter within the meaning of the legislation. 
'industrial matter' 
The legislation defines 'industrial matter' in relation to 

a person who is a teacher defined in section 73A and is 
employed under the Education Act 1928 as meaning— 

(a) salaries or ranges of salaries, including the 
incremental steps therein; 

(b) allowances for additional responsibility or addi- 
tional duty; 

(c) allowances for disability and reimbursement of 
expenses; 

(d) circumstances in which allowances are payable 
and conditions of service to apply in lieu of an 
allowance; 

(e) any matter relating to membership or non- 
membership of an organisation; 

(f) any matter relating to the privileges, rights or 
duties of any organisation or association or any 
officer or member thereof or in respect of any 
industry; 

(g) any matter relating to the restoration of a practice 
of collecting subscriptions to an organisation of 
employees where that practice has been ceased by 
an employer, or the implementation of an agree- 
ment between an organisation of employees and 
an employer under which the employee agrees to 
collect subscriptions to the organisation; 

but does not include any matter regulated under 
conditions of employment prescribed by or under the 
Education Act 1928 unless an organisation of employ- 
ees and an employer agree that if it is desirable for the 
matter to be dealt with as it were an industrial matter 
and the Commission constituted by the Government 
School Teachers Tribunal established under Division 
1 of Part IIA is of the opinion that the objects of this 
Act would be furthered if the matter were dealt with as 
if it were an industrial matter. 

[Emphasis added]. 
When the application for the new award was raised the 

parties recognised that some of the provisions sought would 
not fall within paragraphs (a)-(g) of this definition and by 

agreement they sought to have the Tribunal deal with these 
per the jurisdiction enabled by the concluding paragraph of 
the definition. 

The exclusive and restrictive nature of the definition of 
'industrial matter' in the context of the general jurisdiction 
of the Commission and the inherent difficulties and 
complexities involved for sensible industrial relations 
between the employer and the employees through this (and 
other sections) of the Industrial Relations Act 1979 applying 
to public sector education has been the subject of comment 
in a number of decisions of the Tribunal over the last three 
years. The complexities of this particular matter only serve 
to demonstrate, again, the difficulties. Further it seems that 
now the provisions themselves may be a force for rigid 
conservative reaction within a frame quite at odds with the 
pursuance of modem industrial relations. But lest it need to 
be said, this can only amount to an observation. The 
Commission is bound by the statute. 

In this case that involves reference to other legislation and 
subsidiary legislation because of the definition of 'industrial 
matter'. Section 28 of the Education Act 1928 confers 
authority on the Minister for Education to make regulations 
for all or any of a number of prescribed purposes. These 
prescribed purposes, the extent of the resulting subsidiary 
legislation with observations on the implication of contra- 
dictory, confusing (and it appears not infrequently breached) 
conditions of service thereby regulated were canvassed in 
the Tribunal's reasons for decision in T 3 of 1993 issued in 
March. [(1993) 73 WAIG 1133 at 1136-1137]. The 
regulations must be a consideration in the establishment of 
jurisdiction pursuant to the definition of 'industrial matter'. 

Another provision in Division 1 of Part II A of the Act 
bears repeating here in the light of the submissions by the 
parties. It is section 78(l)(a)(ii) which is as follows. 

78. (1) Subject to Division 3 of Part II and subsec- 
tion (4) of this section, the Tribunal has 
exclusive jurisdiction— 

(a) to enquire into and deal with— 
(i) ... ; and 

(ii) any matter concerning the interpre- 
tation or application of any Act or 
regulation governing the service of 
a teacher, a group of teachers or 
teachers generally or concerning 
any inequity arising out of the 
application of any such Act or 
regulation; 

This provision has also been examined in some detail in 
an earlier decision of the Tribunal; [Matter No. T 5 of 1993 
(1993) 73 WAIG 935], 

Submissions 
At the further hearing the SSTU objected to the 

Respondent putting any position at variance with its 
positions at the outset of the award application to the effect 
that all aspects of the claim were within jurisdiction and had 
merit. 

The SSTU submitted that regard should be had for 
subjection of the exclusive jurisdiction in section 78(l)(a)(i) 
to the General Orders authority of State Wage Cases. It says 
that it follows that an intertwining of awards and compliance 
with these Principles must have the corollary that agree- 
ments entered into in pursuit of salary increases allowed by 
them should be capable of being put in place by way of 
industrial agreements or awards. This would amount, the 
SSTU says, to an endorsement of the Principles by award 
regulation. Thus, it says the memoranda of agreement 
entered into for the purposes of the Structural Efficiency 
Principle now sought to be inserted in the award should be 
endorsed because to do otherwise would be to render that 
Principle a nullity. 

The SSTU does not accept that the definition of industrial 
matter in relation to an employee who is a public sector 
teacher is narrower than for an employee generally. It says 
that the definition does no more than identify and give some 
prominence to provisions under the Education Act and its 
regulations. It asserts that the phrase 'any matter regulated 
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under conditions of employment prescribed by or under the 
Education Act 1928' should be read as 'any matter regulated 
under conditions of employment prescribed by the Educa- 
tion Act or any matter regulated under conditions of 
employment under the Education Act' and should not be 
read as 'prescribed by or prescribed under the Education 
Act' [Transcript: pp 24-25]. As to 'regulated', it says that 
this should not be taken to mean that there must be 
regulations or rules in existence but should be read in the 
context of a power to regulate with the agreement of the 
employer per the definition of 'industrial matter' therefore 
having a wider import. A distinction was drawn between the 
terms 'regulate'/'regulated' and 'regulation'. Thus it says 
that 'regulated' in the definition in section 7 could be looked 
at as including a power to deal with a general subject matter 
or a specific subject matter in terms. 

The crux of the SSTU submission then is that if an 
unregulated matter comes within (a)-(g) of the definition 
there is jurisdiction and if matters falling within (a)-(g) are 
regulated, consent is required and the Tribunal has to be of 
the opinion that the objects of the Act would be furthered 
by dealing with the matter. But it argues that even if the 
matters are within (a)-(g) and are regulated, they can be dealt 
with under section 78(l)(a)(ii). And further if they are not 
within (a)-(g) but are regulated they can be dealt with under 
section 78(l)(a)(ii). And to this it adds that there is the 
over-riding consideration in relation to the exclusive 
jurisdiction of the Tribunal in that the wage fixing principles 
as defined by the Commission in Court Session must be 
strictly applied. In that sense it would say that the Tribunal 
has a co-existing jurisdiction with the Commission in Court 
Session. 

The SSTU accepts the definition of 'conditions of 
employment' expressed in the Tribunal's March 1993 
decision in submitting that matters such as class sizes are 
part of the same notion. Further it says that a number of 
provisions now sought directly relate to salaries and/or 
allowances in that they have been identified as justification 
for the same or are capable of being identified as an 
alternative benefit with thereby a direct bearing on, for 
instance, allowances which would otherwise have been 
claimed. In its reference to section 78(l)(a)(ii) in support of 
its contentions as to the jurisdiction the SSTU says that this 
power really gives the Tribunal the jurisdiction to make 
orders that may impact on or even rewrite any of the 
regulations made under the Education Act 1928 or even 
make orders that affect the operation of that legislation 
itself. 

The Respondent argued at the further hearing that the 
exclusive definition of 'industrial matter' for teachers can 
not be read as parallel to the general jurisdiction. The rules 
of statutory interpretation were referred to and in particular 
the interpretation to be placed on 'means', 'includes' and 
'subject to'. The Respondent rejects the argument that there 
is jurisdiction to deal with any matter which is regulated 
under conditions of employment but not necessarily pre- 
scribed by or under the Education Act 1928. The word 
'regulate' was examined by the Respondent in the context 
of High Court judgements in submitting that the meaning 
of the words 'regulated under conditions of employment 
prescribed by or under the Education Act' must mean that, 
subject to the rest of the provision, there is jurisdiction to 
deal with matters in which existing rights have been created 
pursuant to the Education Act 1928 and its regulations. The 
Respondent says that the words in section 7 of the Act 
defining 'industrial matter' must be given their natural 
meaning and a High Court judgement of McHugh J. 
[Saraswati v. R., 100 ALR 193 at 206] is cited in support. 
It is to the effect that first one must look at the ordinary 
grammatical meaning of the statutory provision and if that 
does not produce an absurd result, then it is not appropriate 
to have regard to any extrinsic material. 

The Respondent further submitted that section 78( 1 )(a)(ii) 
of the Act can not be relied upon in the manner put by the 
SSTU. It is principally a declaratory power which can go to 
legislation other than the Education Act 1928 such as that 
dealing with occupational health and safety in the workplace 
and equal opportunity in the workplace. And the Respondent 

rejects the submission that matters such as class sizes can 
be construed as being within jurisdiction by virtue of an 
otherwise claim for salary or allowances being pursued. 

Submissions on behalf of the Minister for Labour 
endorsed the submissions as to jurisdiction put on behalf of 
the Respondent. Other submissions on behalf of the Minister 
went to what was said to be the inappropriateness of 
incorporating the content of a 'facilities' agreement with the 
Civil Service Association of W.A. (Inc.) in these awards at 
this time and the inappropriateness of dealing with the claim 
for bereavement leave at this time because of an impending 
'whole of government' approach to this within the public 
sector. 

The submissions as to the merit of the provisions sought 
to be inserted in the award are not reiterated here. They are 
encompassed in the considerations in respect of the 
particular claims. 

CONCLUSIONS 
Clearly, in establishing a new award or extending an 

award to cover work previously not covered the Commis- 
sion must ascertain what conditions currently apply. Thus 
under the centralised wage fixing system imposed through 
the interlocking of the National and State Wage Case 
decisions, this avenue is not open to manipulation or 
subversion of the thrust of the Principles. But that is not to 
say that once a fact of an existing condition has been 
established it is axiomatic that it will be endorsed by the 
Commission. The Commission's consideration is still bound 
by section 26 of the Act. Thus, if the Commission concludes 
that a particular condition of employment applying in the 
workplace is inequitous or discriminatory or not justified on 
merit it will not endorse it in an award. Similarly, if it 
concludes that it is not in the public interest to have a 
non-award regulated condition of employment endorsed as 
an award condition, then such a proposal will fail, [see the 
decision in Matter No. A 18 of 1989, Actors Equity of 
Western Australian (Union of Employees) v. Playback 
Theatre and Others [(1993) 73 WAIG 2391] as well as the 
decision in T 3 of 1993 between the State School Tfeachers 
Union of W.A. (Inc.) and the Minister for Education, (1993) 
73 WAIG 1372], 

Indeed the inclusion of an existing condition must also be 
consistent with the terms of the Structural Efficiency 
Principle. To transpose provisions of employment under the 
First Award Principle which may discriminate against 
sectors of a workforce or importing working patterns into 
an award which are inconsistent with the objects of 
increasing efficiency and flexibility would make a nonsense 
of the process of reform to which the Wage Fixing Principles 
are directed. The Principles are designed to attain increases 
in efficiency and productivity through revised working 
arrangements, skills development and career opportunities. 
They are not the dead hand of legalism to be interpreted in 
a manner intended to frustrate and restrict the review of 
existing conditions of employment and work patterns. 

However, the Principles of Wage Fixation do not exhaust 
the agenda upon which structural reform is to proceed. TTiey 
should complement initiatives being taken to achieve more 
fundamental re-assessments of how manufacturers, the 
providers of services and others go about their business. In 
this context the issues before the Commission in Court 
Session here complement developments to improve educa- 
tion. In this respect there may be matters which properly 
cannot be considered under these applications because of the 
limitations of what are "industrial matters". But the 
industrial issues and the Principles of Wage Fixation should 
not be used as an excuse to restrict or in some way prevent 
ongoing issues of professional educational policy initiatives 
being progressed. Rather the determination of matters now 
before the Commission in Court Session should contribute 
to the environment in which broader issues which involve 
community interests in development strategies for improv- 
ing education can be debated. The teaching profession 
should fulfill an important role in participating in this 
debate. 

The SSTU also relies significantly on the Structural 
Efficiency Principle as expressed in State Wage Cases from 
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1989 for its argument that certain of the provisions sought 
to be included in the award should be endorsed. The essence 
of the argument is that the Wage Fixing Principles are 
binding on the parties and are to be enforced by the 
Commission. These parties have reached agreements in the 
past which have been found by the Tribunal to have satisfied 
the considerations necessary for wage increases pursuant to 
the Structural Efficiency Principle. Now the terms of those 
agreements are sought to be included in the awards as rights 
and obligations. It would follow, the SSTU says, that this 
course should be endorsed by the Commission. 

Leaving aside the question of jurisdiction, there is some 
force in this argument. But there can be no automatic 
endorsement of agreement terms as award terms. Section 26 
remains the test. And as well there may be conclusions as 
to the efficacy of such endorsement for the flexibility of the 
arrangements which would militate against a conversion of 
a term of an agreement into an award provision. In this sense 
the thrust of the Wage Fixing Principles is an important 
consideration. 

The SSTU submission that the Respondent should be 
prohibited from making submissions at variance with the 
earlier stance put should be rejected so far as the question 
of jurisdiction is concerned. And the submission so far as 
it goes to merit should be treated cautiously in that when the 
claim for a new award was proceeded on in the Commission 
it was not in a final form in terms. 

The question of jurisdiction is at large. The Commission 
is bound to be satisfied that it has the jurisdiction to deal 
with the matters brought to it. Whether the parties to any 
claim agree that there is jurisdiction (or not) is not the 
determinant. It remains the Commission's responsibility. 
Insofar as any party makes submissions as to the law as an 
aid to that consideration, then the Commission will welcome 
such intent and consider the submission. That is all there is 
to it. No weight is attached to the fact of a change in the 
Respondent's position as to jurisdiction. As to the question 
as to merit, those submissions need to be dealt with in the 
particular; and are subsequently. 

Jurisdiction is conferred by the Act. It is a matter of 
statutory interpretation. For jurisdiction to exist for the 
Commission to deal with these claims there must be an 
'industrial matter'. An 'industrial matter' is defined in the 
Act in relation to teachers covered by the Education Act 
1928. It is different from the definition of 'industrial matter' 
under the Act which has application to all other employees. 
The difference is wide. The definition to be applied so far 
as public sector teachers is concerned can not be construed 
as a different way of achieving largely the same or similar 
result as the general definition in the manner the SSTU 
suggests. But it is not the difference which is crucial. It is 
the ordinary meaning to be given to the definition of 
'industrial matter' for public sector teachers in the context 
of the Act as a whole. 

Section 78(1 )(a) confers an exclusive jurisdiction on the 
Tribunal save in two respects. One involves an authority for 
the Tribunal to refer a matter per section 78(4). The other 
involves a subjection of the Tribunal to State Wage Case 
decisions. So far as the latter is concerned this means that 
in dealing with a relevant claim the Tribunal, notwithstand- 
ing its exclusive jurisdiction, is bound on proper considera- 
tion to apply the principles of wage fixing as set from time 
to time by the Commission in Court Session in State Wage 
cases. It cannot ignore them. To do so would be an error. 
But that subjection can not be read as extending the 
jurisdiction of the Tribunal through a legislating authority 
conferred on the Commission in Court Session in State 
Wage Cases. This would be a fundamental misapprehension 
of the authority of the Commission in Court Session's 
decision making in these cases. The Wage Fixing Principles 
as set from time to time have been for some years, and are, 
the pre-eminent, powerful consideration in dealing with 
claims for improvements in conditions of service regulated 
by awards and/or registered industrial agreements. They are 
to be applied by the Commission however constituted, 
including as the Tribunal. But in the event that the 
application of the Principles directly goes to award 

regulation, the power to determine such regulation is subject 
to the jurisdiction conferred by the parliament. In the case 
of public sector teachers the right or obligation sought to be 
established by award regulation must fall within the 
jurisdiction of the Commission. The test is 'industrial 
matter'. 

Thus the SSTU argument that the means of satisfying the 
tests set by the Principles for the purposes of establishing 
cause for the endorsement of an award right to increases in 
salary rates, by the virtue of the pre-eminence of the 
Principles, must have a corollary that those means thereby 
are within the jurisdiction for the purposes of establishing 
award rights and obligations can not be sustained. The 
definition of 'industrial matter' for the purposes of public 
sector teachers remains the key. 

There is another aspect of the application of the Principles 
which is worth noting here. Since 1987 their application 
could be described as 'managed decentralism'. Thus the 
tests imposed by the State Wage Cases for the achieving of 
improvements in wages and salaries in particular have been 
largely of the bona fides of unions and employers in 
developing means of consultation in the work place, in 
getting on with restructuring and modernising awards and 
workplace arrangements, in commitment to mature indus- 
trial relations through on-going discussion and, most 
importantly now, the evidence of implementation of 
on-going work place reform of work practices. Some of 
these tests have required award provisions. But much of the 
progress of structural efficiency has been measured against 
the fact of actual co-operative redesign of the work place in 
the interests of efficiency, development of skills and 
flexibility quite exclusive of award regulation. Indeed, in the 
case of work practices the Commission would need to be 
convinced that inclusion of these in an award, however 
changed or reformed, does not by that fact render the 
workplace less flexible. It will be a matter of merit in the 
particular. If the union/s and the employer/s concerned have 
developed a progressive, co-operative approach to industrial 
relations in the work places reflected in sound and honoured 
bargains/agreements/understandings, that will be an impor- 
tant measure. If the level of industrial relations is immature 
that will be of account. Immature industrial relations will be 
reflected by failure/s to actually implement and achieve 
concrete, available reform as distinct from promises to 
discuss. It will be evident in failure/s of one or other party 
to duly honour agreements and failure/s to deal with any 
proposal/s for change in terms and on merit. So far as the 
latter is concerned this includes any failure to deal, in terms 
and on merit, with a proposal for change to an agreement 
including an agreement reached in the pursuit of an earlier 
wage or salary increase. These are all considerations of 
merit, along with the merit of a particular proposal which 
may have a bearing in whether award regulation is to occur. 

Section 78(l)(a)(ii) is, as the SSTU submits and the 
Respondent infers, a powerful provision. Indeed, as the 
Respondent pointed out it appears to confer exclusive 
jurisdiction on the Tribunal in respect of matters going to 
occupational health and safety and equal opportunity as well 
as the Education Act 1928 and its regulations. But the 
provision is not as powerful as the SSTU would have it. 
Thus while there is authority for the Tribunal to enquire into 
and deal with any matter concerning the interpretation of 
any Act or regulation governing the service of a teacher, a 
group of teachers or teachers generally or the application of 
any Act or regulation governing the service of a teacher, a 
group of teachers or teachers generally or any matter 
concerning any inequity arising out of the application of any 
such Act or regulation, that does not amount to a power or 
authority to replace or 'rewrite' the legislation or regulation. 
It allows of a remedy in the particular of an application by 
an overriding of the Act or regulation governing the service 
of teacher/s in force; but no more. 

Before turning to the definition of 'industrial matter' in 
section 7 of the Act, it remains to deal with the argument 
that some of the provisions sought are so intrinsic to matters 
identified in paragraphs (a)—(g) that they should be implied 
as meeting the test of 'industrial matter'. This interpretation 
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is just not open on an ordinary reading of section 7 in that 
the paragraphs are exclusive and unqualified in that 
expression. 

Thus, if an issue or provision involving public sector 
teachers raised for enquiry and determination under the Act 
falls within paragraph (a)—(g) of the definition, that issue 
is an 'industrial matter'. If it does not, then it is not an 
'industrial matter' unless three conditions exist. First, 'an 
organisation of employees' and the employer must agree 
that a matter should be enquired into and dealt with as if it 
were an 'industrial matter'. Second, the matter is regulated 
under conditions of employment 'prescribed by or under the 
Education Act 1928'. And third, the Commission consti- 
tuted by the Tribunal must be of the opinion that the objects 
of the Act would be furthered if the matter were dealt with 
as if it were an industrial matter. 

The Tribunal made a general finding in principle in the 
first decision issued in January that a determination of the 
matters raised would further the objects of the Act. That 
position has not changed. The Tribunal's conclusion is on 
record. However for jurisdiction to be effected with respect 
to matter/s which do not fall within (a)—(g), then the other 
two preconditions must exist. The fact that the Respondent 
now expresses different views as to the jurisdiction and as 
to merit in respect of some of the claims does not alter that. 

The remaining pre-condition to be satisfied is that the 
particular claim/s fall into the category of— 

... any matter regulated under conditions of employ- 
ment prescribed by or under the Education Act 1928 

Applying the test of the ordinary meaning of the words 
this must mean that if it is a fact that a condition of 
employment is the subject of either the Education Act 1928 
or regulations made pursuant to/under that Act then the 
matter so regulated, subject to the other pre-conditions, is 
an 'industrial matter' for the purposes of the Act and the 
award making authority conferred on the Commission. 

At that point, being seized of jurisdiction, the Commis- 
sion may enquire into and determine the claim/s pursuant 
to the obligations conferred by section 26 of the Act. That 
is, in dealing with the claims the Commission is bound to 
have regard for the 'equity, good conscience and substantial 
merits' of the particular claim as well as the other 
injunctions such as public interest considerations and 
process. 

It remains to deal with the particular claims. In doing so 
they should be disposed of in all matters of jurisdiction as 
well as merit and in terms. This needs to be clearly stated 
because there was some expression of caveat in the further 
submissions put to the Tribunal. However no leave was 
sought or granted to further reserve on arguments. Further, 
nor should it be accepted that there is an implicit reservation 
of right to be heard further in respect of the terms actually 
sought to be included in the two awards. This is a 
jurisdiction where parties are expected to deal with one 
another in terms. That requires expression in terms and, in 
the event that claims are made to the Commission, parties 
are required to proceed on those claims in terms. Schedules 
of the terms sought by the SSTU for the purposes of T4 and 
T 5 of 1993 are before the Commission in Court Session. 
It is to these to which the considerations of jurisdiction and 
merit must apply. In the light of the clear opportunity 
provided to the parties to argue their respective positions, 
no reservation to come back should be entertained other than 
as expressed as a liberty to apply in the decisions (orders) 
issued out of these claims. The reference to opportunity 
includes before the Commission in Court Session. In respect 
of this it is noted that notice was given of the intention of 
the Commission in Court Session to proceed on to 
determination following the issuing of the statement on the 
industrial disputation and the parties were heard subse- 
quently. 

The schedules of terms sought by the claims are deficient 
in some respects. Some of this goes to matters of clarity and 
the meeting of Commission standards of form. Provided the 
particular term sought is within jurisdiction and is merited, 
the remedies lie in re-drafting. The Commission must 

impose the standards here. Other deficiencies, whether due 
to drafting or other reasons, may not be so readily 
accommodated. All of this is dealt with subsequently and 
in the particular. 

CONCLUSIONS AS TO CLAIMS IN T 4 OF 1993: 
• Claim: Portability of entitlements from Common- 

wealth and State employment. 
This claim is within jurisdiction pursuant to the Industrial 

Relations Act 1979 having regard for the Education Act 
1928 Regulations and the satisfaction of the other pre- 
conditions. Regulation 128 of the Education Act Regula- 
tions 1960 provides for portability of sick leave entitlements 
on appointment as a teacher provided that the service is 
continuous. Regulation 132 of those Regulations prescribes 
conditions under which service for the purposes of a long 
service leave entitlement in either Commonwealth or State 
employment shall be accepted by the employer on appoint- 
ment as a teacher under the Education Act 1928. 

The schedule of amendments supplied by the SSTU 
includes a provision reflecting the current Regulation 132. 
This provision may be endorsed as an addition to Clause 
27.—Long Service Leave subject to a re drafting to conform 
with Commission standards and to clarify the expression of 
the entitlement. 

The SSTU's schedule does not appear to include any 
expression of an entitlement to portability of sick leave. 
However in view of the submissions and references to 
Regulation 128 it is presumed this is an oversight. 
Regulation 128 is relatively straight forward. Its terms may 
be endorsed as an addition to Clause 29.—Sick Leave, 
subject to re-drafting to conform with Commission stan- 
dards and some clarity of expression. 

• Claim: for inclusion of part-time, temporary and 
permanent employment provisions and termina- 
tion provisions in the contract of service clause. 

This claim is within jurisdiction on the same basis. 
Regulation 62 of the Education Act Regulations 1960 
categorises types of appointments which may be entered into 
with teachers. It has six sub regulations. The claim seeks to 
insert three of these into the award, with an additional 
provision. In all respects other then the addition, the 
provision sought substantially reflects the three sub regula- 
tions. The addition, however, is unusual in that it would 
purport to categorise a full-time or part-time appointment as 
capable of also being on "a casual hourly basis". The 
ordinary meaning of "casual" employment is that it denotes 
a contract of employment which ceases at the end of each 
engagement. As such the additional provisions is at odds 
with the ordinary meaning of 'full time' employment. If 
there is an adequate explanation for this proposal other than 
poor drafting, it was not advanced. This part of the claim 
should be rejected. 

Subclauses (4), (5), (6), (7) and (8) of the schedule of the 
proposed amendment to Clause 7.—Contract of Service 
reflects in all substantial respects Regulation 85. These go 
to respective obligations and entitlements in the event of 
termination of a contract of employment by resignation. 
They will be endorsed. 

• Claim: for inclusion of a permanent part-time 
employment provision. 

Regulations 109(3) and 123(4) are cited in support. The 
claim is within jurisdiction. The provision sought is as 
follows. 

(1) Part-time employment will be available to perma- 
nent employees to suit the needs of the employer; 

(2) The employer shall endeavour to accommodate a 
request of an employee for part-time employment. 

(3) To retain permanent status, an employee must 
maintain a teaching time of at least 0.4 of the 
teaching time of a full-time teacher; provided that 
the employee may, in special circumstances, 
approve a permanent employee working less than 
0.4 of the teaching time of a full-time teacher; 

(4) A part-time employee shall receive salaries and 
allowances prescribed in Clause 8.—Salaries 
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calculated on a pro-rata basis in the proportion that 
the teaching time worked bears to that of a 
full-time employee unless otherwise specified. 

(5) A part-time employee shall accrue entitlement to 
sick leave on a pro-rata in the proportion that the 
time worked bears to full-time. 

(6) A part-time employee shall accrue long service 
leave at the same rate as a full-time teacher but 
shall be paid on a pro-rata basis in the proportion 
that the time worked bears to full-time. 

(7) Employees, other than permanent employees, may 
enter into a part-time tandem teaching arrange- 
ment with one other permanent employee, in 
accordance with the provisions of this clause. 

The proposed (1) and (2) are not matters which the 
Commission should purport to regulate. The first amounts 
to an obligation on the employer to provide part-time 
employment albeit, then, 'the needs' of the employer 
somehow are to be 'suited'. The proposed (2) simply would 
add to the onus when such an issue, should it arise, would 
be a question of fairness in the particular circumstances not 
entitlement. The proposed (3) should be endorsed and 
included in Clause 7.—Contract of Service but it requires 
redrafting to make sense. The proposed (4) is appropriate to 
endorse but in Clause 8.—Salaries and not in the contract 
of service clause or any separate clause. Similarly the 
proposed (5) and (6) should be endorsed but as provisions, 
respectively, in the sick leave clause and the long service 
leave clause. And in respect of the long service leave there 
needs to be a specification of the rate which will apply when 
such leave is taken. The proposed (7) does not make sense. 
It is probably aimed at arrangements for job sharing between 
a permanent part-time employee and a temporary part-time 
employee. But in any event, this sort of arrangement is really 
not one which should be the subject of award regulation. 

Counter Claim: for an inclusion of a provision by which 
the employer could force resignations of teachers over the 
age of 60 years. 

The grounds advanced by the Respondent for this are that 
it would reflect Regulation 86 of the Education Act 
Regulations. The SSTU opposes the counter claim on the 
basis that it is discriminatory and would be contrary to 
impending amendments to anti-discrimination legislation. 

Incidence of the exercise of the right pursuant to the 
Regulations were not put. In all, we are not convinced that 
the merit of such a claim has been made out. A conclusion 
that the provision should not be endorsed leaves the 
regulation intact of course. And the exercise of authority 
pursuant to it would remain one open to scrutiny pursuant 
to section 78(l)(a)(ii). 

• Claim: for an allowance to apply for continuous 
service in country schools 

This claim falls within paragraph (c) of the definition of 
'industrial matter' and is within jurisdiction. Save for some 
redrafting in the interests of clarity it should be included in 
the award. 

• Claim: for adding eight further leave provisions to 
the award covering the following. 
— leave for international sporting events 
— study leave 
— defence force training leave 
— Aboriginal meetings leave 
— bereavement leave 
— emergency services leave 
— leave to attend local government council 

meetings 
— leave during candidacy for election to parlia- 

ment 
— leave to carry out jury service and attend 

court as a witness as required. 
All but three of these (bereavement leave, leave for 

candidates for parliament and leave to appear as a witness) 
are subject to the discretion of the employer to grant. Save 
for the claim for bereavement leave the employer supports 
the inclusion of these provisions in the award on merit 
grounds but not on jurisdiction grounds. In support of its 

claim the SSTU refers to Regulations 115 and 116 of the 
Education Act Regulations and says that the provisions 
would 'clarify the basis' of the employer's current discretion 
to grant leave for all the above instances save jury service 
and candidacy for elections for which there is no discretion. 
According to the SSTU, putting these provisions in the 
award would lessen the possibility of disputes. 'Standards' 
in many public sector awards of the Commission are cited 
too in support and it is said that the text of these has been 
adopted to reflect the practices of the education industry by 
which is meant presumably, the public sector education 
industry so far as it involves teachers. 

Regulations 115 and 116 are as follows. 
115. (1) A teacher shall not be absent from duty 

without leave. 
116. (1) Subject to these regulations a teacher who 

wishes to be absent on leave may apply for 
and obtain leave before being absent from 
duty. 

(2) An application pursuant to sub regulation (1) 
shall be made to the chief executive officer 
in the form of the form [sic] approved by him. 

Before dealing with the proposal in more detail, two 
points need to be made. The submission as to 'lessening' the 
prospects of industrial disputation is tenuous and does not 
go to merit in terms anyway and the submission as to public 
service 'standards' being simply extended has no force in 
the context of what industrial regulation has been about in 
Australia since about 1986. 

The award already contains a clause providing for leave 
without pay to be granted by the employer to any employee. 
[Clause 31.—Leave Without Pay] as well as a clause 
providing for the employer to grant leave without pay for 
the conduct of urgent private business. [Clause 32.—Short 
Leave]. The claims here though include provision for some 
paid leave. The effect of the claims proposed could be 
summarised as first, requiring specification of the reason for 
such leave; second, the specification of certain administra- 
tive requirements; and third, the specification of any 
restrictions. In all the proposals appear more in common 
with line management instructions than anything. 

First there is the question of jurisdiction. Regulation 115 
does not support the claim. All it does is make express that 
a teacher's absence from the workplace without authorisa- 
tion will be a breach of that teacher's contract of 
employment. It does not go to regulation of authorised 
absences. 

Regulation 116 is hardly more than an administrative 
device. But it does confirm a right to raise an application 
for leave. While it is noted that it appears that the proposals, 
if endorsed, would limit this in the case of applications for 
paid leave to the reasons specified, it seems that it is within 
jurisdiction to deal with the claim. The employer's 
concession as to merit has weight in respect of all these 
provisions. However some particulars of the provisions are 
problematic. And in the event that these provisions 
subsequently become a means of disputation between the 
SSTU and the Respondent (as distinct from any employee 
and the Respondent over a particular claim) then the efficacy 
of including such bureaucratic provisions in an award should 
be examined further. 

So far as the leave for international sporting events 
provision is concerned this Commission will not endorse 
that part which would impose an obligation on the 
respondent to seek 'advice' from a third party. 

The schedule of the claim regarding study/examination 
leave refers to a subclause (3) when none is included. 
Accordingly the reference will be deleted. The other 
provisions require redrafting for clarity. 

The claim for leave for training with the defence force 
reserves requires some redrafting to reflect the employer's 
discretionary authority and some other minor amendments 
before it can be endorsed. 

The schedule of the claim for paid leave when attending 
Aboriginal meetings convened pursuant to the Aboriginal 
Affairs Planning Authority requires redrafting for consis- 
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tency of expression, to conform with Commission standards 
and to delete a superfluous reference to alternatives. 
Otherwise the provision will be endorsed. 

The claim for bereavement leave is that up to five days 
of paid leave be able to be taken in respect of the death of 
certain relatives. It has been applied for some years. The 
Respondent opposes the claim on the basis that there is 
currently 'a whole of government sector' review with the 
prospect of standardizing the entitlement to bereavement 
leave. The SSTU, notwithstanding its own parallel argu- 
ments for 'industrial standards' to be accepted as justifica- 
tion for other conditions, bitterly opposed the Respondent's 
submission. 

There is not much to go on in the respective submissions. 
The incidence of take up of bereavement leave is not before 
the Commission in Court Session. Nor is there any detail on 
costs or other factors. Though this was not put in any detail 
it more likely than not that the provision for 'up to' five days 
of paid leave is a recognition of the fact of the dispersal of 
teachers across the State and in some cases in remote areas; 
thereby with a prospect of considerable travelling time 
involved for a not insignificant number in the event of the 
death of a close relation. Having regard for the fact that the 
provision has been applied, the Respondent's argument that 
there is sufficient reason now to restrict or defer the 
inclusion of this provision in the award because of standards 
to be developed is not overwhelming. That does not preclude 
the Respondent from pursuing an amendment at a later stage 
of course, subject to the term of the award. The SSTU 
schedule of the provision includes a reference to short leave 
which is superfluous. Otherwise the provision sought can be 
endorsed. 

The claim for a provision for paid leave for teachers who 
are volunteer members of the St John Ambulance Services 
to attend certified emergencies will be endorsed. The 
proposed provision needs redrafting though, to meet 
Commission standards. 

The claim for paid leave to apply to a teacher who is a 
local government councillor attending 'normal' council 
meetings and standing committee meetings, as drafted, 
appears to be an administrative direction to management. 
The granting would be at the discretion of the employer with 
two obligatory aspects identified for that consideration. Save 
that the exercise of the discretion to grant such paid leave 
and the obligation on the employer to include two specific 
considerations in making the decision on such application 
needs clarification by redrafting and the last paragraph of the 
schedule of the SSTU proposal is superfluous, the provision 
will be endorsed. 

The SSTU also seeks a paid leave provision to be inserted 
in the award for any employee in respect of jury service or 
for attendance in court as a witness in respect of his/her 
duties. Again the provision sought appears to reflect an 
internal management direction. As such some of it goes to 
matters the Commission should not presume to regulate. As 
well it needs redrafting. Save for these qualifications such 
a provision will be endorsed. 

The claim for leave in respect of candidacy for election 
to a parliament. State or federal, can be endorsed but it is 
a distinctive provision in the way it is raised and the 
entitlement applying. It will be a separate clause. 

• Claim: for a provision headed 'union workplace 
representatives' 

The claim is within paragraph (f) of the definition of 
'industrial matter' in that it goes to 'the privileges, rights or 
duties' of the SSTU. The submission in support of this 
provision is to the effect that another union has reached 
agreement with the State government on this; the Respon- 
dent had endorsed the proposal but has reneged on making 
it a registered agreement; the SSTU does not trust the 
Respondent; the proposal is not prescriptive; and it is an 
excellent example of a faciliative and consultative clause. 
The Respondent opposes the claim. 

The proposal contains 15 subclauses. It is not an excellent 
example of a faciliative or consultative clause at all. It is 
windy, vague and confuses union, employer and employee 
obligations. It contains subclauses which amount to pro- 

nouncements on how a union work based representative 
should conduct himself/herself on behalf of the union when 
this is a matter for proper control within a union and not for 
award regulation. It contains references to issues beyond the 
scope of existing government policies; whatever that means. 
It contains subclauses referring to issues for which 'legiti- 
mate authorised and trained representatives have been 
appointed' to which, if there are 'agreed procedures, a 
'workplace representative will normally refer any such issue 
arising to the appropriate representative' which all seem to 
presage some new level of demarcation in the workplace 
between union work based representatives and other work 
based employee representatives. There is a provision which 
would require the employer and the union to negotiate an 
'acceptable... level of coverage' of union representation 
which, again, seems another incursion into internal union 
affairs. There are injunctive commitments 'to improved and 
effective consultation in the workplace', a prohibition on 
victimisation and even a 'feel good' statement that the 
'employer recognises the importance of the well-being of 
employees and the part the consultation and information can 
play in this well-being'. There is a provision that the 
employer provide paid time to union representatives, 
'reasonable' access to 'facilities' for union representatives 
and that the employer is to be responsible, for providing 
documents, such as (even) the award, to the union's own 
work based representatives. And then there is the following 
strange subclause which is somehow supposed to regulate 
something. 

The employer has a responsibility to provide 
co-operation and support, so that workplace representa- 
tives are able to carry out their role and functions 
effectively. These functions should [sic] relate to the 
rights and interests of the employees in the workplace. 
Furthermore, the benefits resulting should be felt by 
employees within the particular workplace. 

[Emphasis added]. 
In all, the proposal is a mish mash. It is probably 

incapable of enforcement in many respects and would be a 
boon to the litigious. Whatever, the provision in its terms 
is so problematic as to be incapable of resolution by 
redrafting or other remedial action. We will not endorse the 
proposed clause. We are prepared to include a provision 
endorsing the existence of union work based representatives 
and some rights thereto in the context of the existing 
consultation clause for reasons which go to the fact of the 
thrust of the Wage Fixing Principles emphasis on work place 
based consultation and the evidence of the attempted heavy 
handed, centralized preclusion even of work place discus- 
sion in the recent industrial dispute enquired into by the 
Commission in Court Session. A recognition of work based 
union representation in the work place may facilitate 
sensible discussion of issues there. It remains to be seen. But 
this recognition of union representation in the work place 
should not be construed asrestricting such representation as 
the avenue for the employer to raise matters in the work 
place. As was stated in its earlier conclusions on the 
industrial disputation the Commission in Court Session 
expressly rejects any contention or demand that an employer 
may not communicate directly with its employees in the 
work place. 

• Claim: for a right of entry provision 
This claim also falls within paragraph (f) of the definition 

of 'industrial matter'. By the provision as sought the right 
would be accorded to the 'General Secretary of [the SSTU] 
or a duly authorised representative*, subject to notification 
to the employer, 

to enter the employer's premises during working 
hours, including meal breaks, for the purpose of 
discussing with employees covered by this Award, the 
legitimate business of the Union or for the purpose of 
investigating complaints concerning the application of 
this award, but shall in no way unduly interfere with 
the work of the employees. 

The submission in support of this is that it is an 'industrial 
standard' and that it would enable policing of the award and 
permit the SSTU to discuss further changes with members. 

14061—3 
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The dubious value of a simple assertion of an 'industrial 
standard' as cause in 1993 has already been noted. And there 
are other aspects of this claim which bear commenting upon 
here. For one it should go without saying that the particular 
workplace conditions are a relevant consideration. The fact 
of the usual organisation of teaching hours, with its direct 
interface with students, hardly constitutes this a 'standard' 
industry even in public sector terms. 

Right of entry clauses are common in awards of the 
Commission but not in the form sought. Such clauses are 
usually associated with access to time and wages records, 
though not exclusively so. But this proposed clause is 
imprecise and open ended and it is not set in the context of 
a claim for access to records of the employer in respect of 
salaries. The type of clause sought here could be open to 
abuse and disruption of student's education under the guise, 
should the provision be endorsed, of an award right being 
exercised. No good reason has been advanced to endorse the 
claim in the form it has been raised. 

We are prepared to endorse a right of entry provision 
subject, however, to a prescribed period of notice being 
given to the employer and a requirement that in the event 
of any meeting resulting in employees being absent from 
their usual duties (whether teaching or other) the employees 
shall not be paid for the duration of the meeting unless a paid 
time meeting is authorised by the employer. 

• Claim: for a provision obliging the employer to 
provide access to time and salaries records 

In general this claim falls within paragraph (f) insofar as 
it goes to union standing. There is an additional provision 
sought by the SSTU which does not go to union rights at 
all or to simply the time and salaries record. It is a right of 
access conferred on individual employees. This would 
confer a right distinct from the union's right of access. As 
such it does not fall within (f) of the definition of 'industrial 
matter'. And nor can it be seen to fall within any other area 
of jurisdiction. Despite its obvious fairness, it is not open 
to endorse it as an award provision. The submission in 
support, again, is that the provision is an 'industrial 
standard' and will assist in enforcement of the award. These 
submissions, again, lack substance. 

However we will endorse a provision of the general nature 
sought but would require changes to the provision in terms. 
It needs some redrafting to conform with Commission 
standards and for clarity. Further, for efficacy, the notice 
period needs to be specified and the obligation re 
confidentiality expressed in a manner which is capable of 
meaning something in practice. 

• Claim: for a right for every employee to have 
access to the award and for the employer to make 
sufficient copies available in each of its premises 

This SSTU submits that this is an 'industrial standard' 
and its wording 'suits the parties' as if that is the end of it 
if the provision is to be endorsed. It is not. The provision 
sought would oblige the employer to provide as many copies 
of the award for 'access' in every school by every employee 
covered by the award. It does not go to union rights or 
obligations for the purposes of paragraph (f)- Jurisdiction 
has not been established and there is no merit anyway. We 
reject the claim. 

• Claim: for a 'preservation of rights' clause 
This, it is again submitted is 'an industrial standard'. In 

the absence of particulars the provision amounts to a 'catch 
all' Given the definition of 'industrial matter', it should not 
be endorsed. 

• Claim: for a provision governing class sizes 
The SSTU submits that Regulations 167, 184 and 187 as 

well as the 1989 and July 1991 agreements support this 
claim with the provision being described as promoting 
industrial peace and encompassing flexibility. 

Regulation 167 prescribes the assigning of principals and 
deputy principals in primary schools per class of school as 
determined by size (overall numbers) with the assigning of 
teachers and other staff to primary schools to be a matter for 
the chief executive officer. Regulation 184 similarly is 
confined to the assigning of deputy principals per category 

of high school which goes to size. Regulation 187 provides 
for the assignment of senior teachers to high or senior high 
schools by reference to the number of students. There is no 
expression of class sizes at all as distinct from reference to 
overall school populations. And there is no linking of size 
to teachers other than those required to carry out administra- 
tion duties as well as, in some cases, teach. It would follow 
that these regulations go to requirements for administration 
standards and not conditions of service of teachers. 
Jurisdiction has not been established. 

• Claim: for a provision prescribing time during 
school hours to carry out duties other than 
teaching (DOTT) 

The parties agreed to this provision in the 1989 
memoranda. The SSTU submits that it has merit in that its 
application has ended serious disputes and it encompasses 
flexibility within its terms. 

The record shows that this has been an issue of 
considerable dissension in the past. And, it appears, that that 
is no longer the case with the advent of the agreement. There 
is no suggestion that the implementation of the agreement 
has proved inflexible or onerous for the employer. And 
further there appears not to have been any attempt by either 
the SSTU or the Respondent to vary or otherwise alter the 
agreement between them on DOTT since it was entered into. 
In all these circumstances one would expect that the 
arrangements, for what ever justification was deemed by the 
parties to exist at the time of their agreement, remain 
soundly based. But so far as the claim for award regulation 
of DOTT is concerned, this is a claim beyond the 
jurisdiction of the Commission. It can not be endorsed as an 
award provision. Further even if there was jurisdiction the 
Commission would need to be convinced that a prescriptive 
provision for duties was warranted in an award. 

• Claim: for a provision having the effect of limiting 
the employer's ability to require teachers to have 
contact with parents 

There is no jurisdiction for this claim to be dealt with as 
an award matter. And in our view this is not the sort of work 
arrangement the Commission should endorse as an award 
provision in this industry anyway. One would expect that the 
need for such contact will be variable and a matter for 
professional judgement in the particular. If that judgement 
is flawed by, for instance, a principal requiring such contact 
for purposes which go to other than die particular 
educational considerations, that should be dealt with at that 
point as a matter of merit. 

• Claim: for a provision said to cover senior 
colleges to be inserted in the award 

The SSTU submits that the provision reflects current 
work practice agreements including on hours, time for duties 
other than teaching, overtime arrangements, the employ- 
ment of casuals, a 50 week year, vacations, notice and so 
on. 

Some of the provisions may well be within jurisdiction 
but the relationship between the terms of this agreement and 
the award has not been made clear. Indeed, it appears that 
the agreement is designed in part to over-ride award 
provisions. Inserting such contradicting provisions in the 
award without qualification is not remedy on the basis of the 
submissions here. The claim has not been made out. 

• Claim: for a provision to cover housepersons in 
agricultural schools and colleges 

This claim is said to reflect an agreement reached between 
the parties which meets the Wage Fixing Principles. It is 
beyond jurisdiction in major respects and in other respects 
goes to the rights of employees who are not covered by this 
award. It also contains discriminatory provisions and raises 
further questions as to jurisdiction which have not been 
addressed such as the claim for provision of accommoda- 
tion. The claim will be rejected as not having been made out. 

• Claim: for a provision on professional develop- 
ment and training 

This provision consists largely of statements of objectives 
and principles to apply with some reference to paid time for 
the purpose of professional development and training; 



including pursuant to the award conditions. The only part 
of the provision which appears to be within jurisdiction is 
that paragraph which asserts that the parties will play "a 
co-ordinating and information role in establishing core 
programmes, forecasting skills need and establishing policy 
which is directly accessible to schools.' 

This goes to an obligation on the union (as well as the 
employer) and thereby could be said to fall within (f) of the 
definition of 'industrial matter'. However the substance of 
this provision in application was not put and there really is 
insufficient justification for it to be taken up by the 
Commission. 

CONCLUSIONS AS TO CLAIMS IN T 5 OF 1993: 
© Claim: for a replacement of the existing subclause 

(8) in the salaries clause by another on permanent 
part time employment 

The proposed (1) and (2) of the claim are not matters 
which the Commission can or should purport to regulate. 
The remainder of the proposal is the existing subclause. No 
change will be effected by the Commission. 

• Claim: for inclusion of part-time, temporary and 
permanent provisions and termination provisions 
in the contract of service clause as well as 
regulation of particular appointments 

Part of the claim reflects the same provisions raised in T 
4 of 1993. They are made by reference to Regulation 85 and 
60(2). The conclusions for T 4 of 1993 should apply here 
in respect of those provisions. Regulations 245 and 246 are 
cited in support of the additional provisions which go to a 
deeming of a senior position as a 'full time teaching 
position' with a restriction on tenure and a savings provision 
and a subclause stating the authority of the chief executive 
officer to employ. There is no rationale provided for this last 
and appears superfluous. The other provisions will be 
endorsed subject to some re-drafting. 

• Claim: for an addition to subclause (5) of the 
existing salaries clause to stipulate that a person 
employed in the position of Head of Program shall 
have specified teaching hours, time for duties 
other than teaching and for administration 

The Commission will not endorse this proposal as an 
award entitlement because it is overly prescriptive and 
inflexible in that context. 

• Claim: for additions to the salary clause to include 
a statement that particular positions are Education 
Act promotion positions with public service type 
conditions 'and to prescribe that during a period 
of transfer a lecturer will be subject to' public 
service type conditions and the working hours 
'may reflect the same flexible working options as 
public service staff in their work areas' 

The SSTU submits that these provisions should be 
endorsed because they are part of the agreement for the 
purposes of the Structural Efficiency Principle; reflect the 
wording voted on by the SSTU membership, clarify 
positions and are integral to whole package. So far as the 
claim goes to defining a classification in the salary scale it 
is probably within jurisdiction pursuant to (a) of the section 
7 definition of 'industrial matter'. But the rest of the claim 
is simply too vague and not appropriate for the salary clause 
anyway. And if other conditions of the award are not to 
apply to persons holding the named positions then the extent 
of the exclusion should be expressed in those clauses. 

• Claim: for adding the further leave provisions as 
sought in T 4 of 1993 

The conclusions as for T 4 of 1993 should apply and the 
TAPE award varied accordingly. 

• Claim: for provisions for portability of entitle- 
ments, union workplace representatives, right of 
entry, preservation of rights, time and salaries 
record and copies of award 

These claims are in the same terms as those raised in 
respect of T 4 of 1993. The same conclusions would apply 
with variations to the TAPE award accordingly. 

• Claim: for a provision on grievance resolution 
procedures 

The submission in support of this claim is that it forms 
part of the March 1992 agreement between the parties. In 
general the claim goes to union responsibilities and rights 
and thereby falls within paragraph (f) of the definition of 
'industrial matter'. That part of the claim which goes to 
confidential record keeping is not within jurisdiction 
because it does not bear on the standing of the SSTU. 

Part of the claim is unclear. This needs to be redrafted. 
Part goes to obligations on the parties entered into more than 
a year ago to get on with and implement. These obligations 
should have been met by now. Either way, given the time 
involved and the absence of any cause put, this part of the 
claim should not be endorsed. Some grievances may be 
referred to the Commission by statute right. This right of 
access should be recognised in the clause. 

• Claim: for a provision on union work based 
representation 

This claim is in the same terms as that raised in T 4 of 
1993. The conclusions reached in that matter have applica- 
tion here. The provision to be endorsed will be included in 
the grievance resolution procedures clause. 

• Claim: for a provision requiring the employer to 
notify employees prior to any student excursion 
whether or not any travelling allowance and/or 
part time salary may be claimed 

The submission in support of this is to the effect that this 
is the practice and administrative instruction applies. The 
claim is not within jurisdiction. 

• Claim: for provisions to apply in respect of 'the 
50 week year' 

This provision is part of the agreement reached between 
the parties in March 1992. It contains conditions to apply 
in respect of leave to be taken by employees. It also contains 
provisions on equipment maintenance, statements on fund- 
ing, a review and references to grievances. So far as this 
provision goes to the taking of leave (provided for elsewhere 
in the award) it appears to be within jurisdiction. And that 
part of it which goes to resignations and categories of 
employment appears to be within the ambit of the existing 
contract of service clause anyway. The rest of the provision 
is not within jurisdiction. But so far as the claim is within 
jurisdiction and goes to leave entitlements it needs to be 
redrafted to reflect this in those clauses. A reservation of this 
claim should be allowed to enable the parties to get on with 
this. 

• Claim: for a provision titled 'equivalent hours'. 
This is part of the March 1992 agreement. It includes an 

agreement to implement which, it must be presumed, is 
redundant by virtue of the length of time which has elapsed 
since. The rest of the claim is beyond jurisdiction. 

• Claim: for a provision titled 'flexible hours of 
work' 

Some parts of this provision are beyond jurisdiction. 
Other parts appear to be within jurisdiction but raise 
questions of conflict in respect of existing hours clause. And 
given the link between this provision and the '50 week year' 
a similar reservation should apply as for that earlier claim. 

• Claim: for provisions identified as 
— allocation of timetables 
— professional development/industry liaison 
— alternative delivery strategies 
— customised training delivery 

These claims are not within the jurisdiction of the 
Commission to endorse as award entitlements. 

• Claim: for provisions identified as 
— new enrolment system (part of learning 

management system) 
— job description forms 
— career management/performance manage- 

ment system 
— client needs analysis 
— lecturer training 

These claims effectively are based on agreements entered 
into more than 12 months ago. Even if jurisdiction existed 
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there is no merit at all in simply inserting these 'agree to 
discuss' provisions in the award now and particularly given 
the existence of a consultative provision in the award 
already. The discussions should have occurred. In the 
normal course progress should have been made; and 
implementation should have occurred. 

• Claim: for a provision on promotion on merit and 
transfer 

This reflects an agreement entered into in October 1990. 
The results of the process of selection/review/appeal in the 
matter of the first positions subject to the agreement are on 
record in the Commission. The system was identified then 
as inadequate and unfair. It must be reformed. It should not 
be inserted in an award. This claim, even if within 
jurisdiction, must be rejected on merit grounds. 

• Claim: for provision for union representation on 
selection panels and for post selection interviews 
to occur 

The latter is not within jurisdiction. The former is a matter 
which is probably within jurisdiction but given the fact that 
the process of selection to which this provision relates must 
be reformed, it will not be endorsed at this point. 

• Claim: for some minor amendments to existing 
provisions to correct errors not raised by the 
parties at the time of issue. These changes will be 
effected. 

COMMENT 
Notwithstanding the rejection of some claims here which 

were part of agreements reached pursuant to the Structural 
Efficiency Principle as being beyond the jurisdiction of the 
Commission as award matters, two points need to be 
emphasised. 

First, class sizes, DOTT and other matters in the claims 
in both T 4 and T 5 of 1993 are in fact the subject of current 
agreements between the SSTU and the Respondent. That 
they are not now inserted in the award should not be 
interpreted as a right or an invitation to unilaterally abandon. 
The fact is that many, many such agreements reached 
pursuant to the Structural Efficiency Principle between other 
unions and employers have not been incorporated in awards 
of this Commission notwithstanding that there is no 
jurisdiction impediment. The reasons have to do with 
progressing change and mature industrial relations. There is 
no good reason why the same mature industrial relations 
should not apply in this sector. It is a matter of the parties 
respectively dealing with any changes proposed in terms. It 
is about fairness and giving due recognition to the merits of 
the other party's proposal (and counter proposals). That does 
not allow of blanket veto, of delay, of no notice or of 
unilateral breaches. Nor does it encompass a refusal to deal 
with a properly raised proposal because of an inability to 
make a decision on merit. 

The other point is the fact that the current salary levels 
reflect in part an endorsement of arrangements agreed 
pursuant to the Structural Efficiency Principle. Should these 
be removed, without cause being established, it could be that 
the grounds for adjustments to such salary scales (or 
allowances) are raised and warranted. This would be a 
consideration in the particular. But similarly, the fact of the 
salary (and allowances) rates as currently set having been 
established after consideration of various work arrange- 
ments entered into in recent years with a citing of these 
arrangements as thereby immutable or immune from change 
would be silly. The reality is industrial relations now is 
about change, justified and reasonable in the particular. A 
party can not rely on its recognised standing and existing 
conditions to prevent change or ignore its obligations in the 
process to deal in terms and on merit. 

Minutes of orders now issue. There will be a speaking to 
those minutes at a date to be fixed unless that course is 
waived. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Tfeachers Union of W.A. 

(Inc.) 
and 

Minister for Education 
and 

Minister for Labour 
No. T4 of 1993. 

Teachers (Public Sector Primary and Secondary Education) 
Award 1993 

No. TA 1 of 1992. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

15 November 1993. 
Order. 

HAVING considered the submissions by Mr A.L. Drake 
Brockman (of counsel) and Mr P. A. Malone on behalf of the 
State School Teachers' Union of Western Australia (Inc.) 
and the submissions by Ms J.H. Smith (of counsel) on behalf 
of the Respondent and the Minister for Labour and Mr R.D. 
Copeland and Mr TO. Adams on behalf of the Respondent 
and later Dr G. Sefton and Mr J.J. Radisich on behalf of the 
Minister for Labour and Mr A. Cooke on behalf of the 
Trades and Labor Council of Western Australia, now 
therefore pursuant to the powers conferred by the Industrial 
Relations Act 1979, the Commission in Court Session 
hereby orders— 

That the Tfeachers (Public Sector Primary and 
Secondary Education) Award 1993 as amended shall 
be further varied in accordance with the following 
schedule with effect from the beginning of the first pay 
period on or after the 27 th day of October 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

the following in lieu: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 

5A. Exclusion From Tferm 
6. Definitions 
7. Contract of Service 

Part I—Salaries and Additional Payments. 
8. Salaries 
9. Annual Increments 

10. Payment of Salaries 
11. Summer Vacation Loading 
12. Higher Duties 

Part II—Allowances. 
13. Allowances Payable on Appointment, Promotion 

or Transfer 
14. Camping Allowance 
15. Disturbance Allowance 
16. Excess Travelling Allowance 
17. Isolated Schools Allowance 
18. Locality Allowance 
19. Motor Vehicle Allowance 
20. Property Allowance 
21. Relieving Allowance 
22. Removal Allowance 



23. Summer Vacation Travel Concessions 
24. Travelling Allowance 
25. Country Incentives Allowance 

Part III—Leave Provisions. 
26. Annual Leave 
27. Vacations 
28. Long Service Leave 
29. Public Holidays 
30. Sick Leave 
31. Maternity Leave 
32. Leave Without Pay 
33. Short Leave 
34. Leave to Attend Union Business 
35. Trade Union Training Leave 
36. Other Leave for Specific Purposes 
37. Leave for Candidates for Parliament 

Part IV—Other Provisions. 
38. Deduction of Union Subscriptions 
39. Grievance Resolution Procedures 
40. Liberty to Apply 
41. Modernisation of Conditions of Employment 
42. Notification of Change 
43. Consultation Provisions 
44. Right of Entry 
45. Time and Salaries and Other Records 

Schedule A—Parties 
Schedule B—Salaries and Additional Payments 
Schedule C—Locality Allowance 
Schedule D—Appointment, Promotion, Transfer, 

Relieving and Travelling Allow- 
ances 

Schedule E—Motor Vehicle Allowance 
Schedule F—Camping Allowance 
Schedule G—Recovery of Overpayments 
Schedule H—Vacation Travel Concessions 
Schedule I—Isolated Schools 

2. Clause 7.—Contract of Service: Delete this Clause and 
insert the following in lieu: 

7.—Contract of Service. 
(1) The employer may direct an employee to carry out 

such duties as are within the limits of the 
employee's skill, competence and training. 

(2) A person may be appointed full time or part 
time— 
(a) on a temporary basis which may be— 

(i) for a fixed term; or 
(ii) at the discretion of the employer; or 

(b) on a permanent basis which may include a 
probation period. 

(3) A person may be employed on a casual hourly 
basis. 

(4) Where a person is appointed under subclause 
(2)(b)— 
(a) any probation period shall be determined by 

the employer; but shall not exceed 2 years in 
the first instance; 

(b) as soon as practicable before the period of 
probation has expired— 

(i) the appointment shall be confirmed; or 
(ii) the employee shall remain on probation 

for a further period as determined by the 
employer but such period shall not 
exceed two school terms; or 

(iii) the appointment shall be terminated. 
(5) Before a further period of probation per subclause - 

(4)(b)(ii) expires, the appointment shall be— 
(a) confirmed; or 
(b) terminated. 

(6) Subject to subclauses (7), (8), (9) and (10) of this 
clause, an employee may give notice of resigna- 
tion of his/her employment in writing to the 
employer not less than 20 working days before the 
date that the resignation takes effect; provided that 
the employer may accept a notice of resignation 
given in a shorter period in special circumstances. 

(7) An employee shall not resign at any time within 
the period commencing on 1 January and ending 
on the day immediately preceding tire first term 
vacation or 31 March in any year, whichever is the 
earlier, unless— 

(a) the employee commenced the employment 
within the period commencing on 2 January 
and ending on 30 March; and 

(b) the employee's resignation takes effect only 
on a date subsequent to the anniversary of the 
date on which the employee began the 
continuous service which is terminated by 
the resignation. 

(8) Where the period of the notice of resignation 
given by an employee pursuant to subclause (6) 
of this clause— 

(a) includes— 
(i) any day or part of a day in the period 

commencing on any day in the first term 
and ending on the seventh day of the 
second term, the employer may accept 
the resignation as being effective from 
the last day of the first term or 31 March 
of that year, whichever is the earlier; 

(ii) any day or part of a day in the period 
commencing on a day in the second 
term and ending on the seventh day of 
the third term, the employer may at his 
or her discretion accept the resignation 
as being effective from the last school 
day immediately preceding the second 
term vacation; 

(iii) any day or part of a day in the period 
commencing on a day in the third term 
and ending on the seventh day of the 
fourth term, the employer may at his or 
her discretion accept the resignation as 
being effective from the last school day 
immediately preceding the third term 
vacation. 

(b) includes any period during the summer 
vacation, the employer may, at his or her 
option, accept the resignation as being 
effective as from 31 December during that 
vacation. 

(9) Subject to subclause (10), the employment of a 
temporary employee may be terminated at any 
time upon the giving of one week's notice. 

(10) Where a temporary teacher is employed to fill a 
short term vacancy, that person's employment 
with the employer lapses from the date that the 
employer determines that the vacancy no longer 
exists. 

(11) Where an employee (including a temporary 
employee) does not give the appropriate notice of 
resignation to the employer that is applicable 
under this clause, the employer may direct that the 
employee shall not be paid in respect of— 
(a) the period of notice; or 
(b) such portion of the period of notice as is 

determined by the employer. 
(12) A part time employee working less than 0.4 of the 

teaching time of a full time teacher will not retain 
permanent status provided that the employer may 
approve a permanent employee working less than 
0.4 of the teaching time of a full time teacher due 
to special circumstances. 
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(13) A part time employee shall accrue entitlement to 
all leave other than sick leave provided for in this 
award at the same rate as a full time teacher but 
shall be paid on a pro rata basis in the proportion 
that the time worked bears to full time. 

3. Clause 8.—Salaries: After subclause (12) in this clause 
add the following: 

(13) A permanent part time employee shall be paid in 
accordance with this clause calculated on a pro 
rata basis in the proportion that the teaching time 
worked bears to that of a full time employee 
unless otherwise specified. 

4. Clause 25.—Annual Leave: Renumber this clause and 
subsequent clauses 26—34 as "26" to "35" respectively. 

5. Clause 24.—Travelling Allowance: After this clause 
insert a new clause as follows:— 

25.—Country Incentives Allowance. 
(1) For the purpose of this clause: 

'District 1' shall mean that area of the State 
within a line commencing on the coast; 
thence east along latitude 28 to a point north 
of Tallering Peak; thence southeast to Mt. 
Gibson and Burracoppin; thence to a point 
southeast at the junction of latitude 32 and 
longitude 119 to the coast. 
'District 2' shall mean that area of the State 
within a line commencing on the south coast 
at longitude 119 thence east along the coast 
to longitude 123; thence north along longi- 
tude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 
1 District. 
'District 3' shall mean that area of the State 
within a line commencing on the coast at 
latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 
'District 4' shall mean that area of the State 
within a line commencing on the coast at 
latitude 24; thence east to the South Austra- 
lian Border; thence south to the coast; thence 
along the coast to longitude 123; thence north 
to the intersection of latitude 26; thence west 
along latitude 26 to the coast; 
'District 5' shall mean that area of the State 
situated between the latitude 24 and a line 
running east from Camot Bay to the Northern 
Tferritory. 
'District 6' shall mean that area of the State 
north of a line running east from Camot Bay 
to the Northern Territory Border. 

(2) Employees appointed, promoted or transferred by 
the employer to schools in Districts 2, 3, 4, 5 or 
6 shall be paid an allowance for each continous 
year of service completed at the school beyond the 
minimum compulsory service period applicable to 
the appointment. 

(3) This allowance shall be a percentage of the 
relevant Locality Allowance and be paid at the end 
of each additional year served for a maximum of 
four years, with payment being calculated on the 
following basis: 
Year Served Beyond Percentage of 

Minimum Service Applicable 
Period Locality Allowance 

1 42.5% 
2 47.5% 
3 52.5% 
4 57.5% 

(4) The allowance shall be paid on a pro rata basis 
for actual additional service completed to employ- 
ees who are transferred at the employer's conven- 
ience part way through a school year. 

(5) The allowance shall be paid on a pro rata basis 
for employees who are employed on a part time 
basis. 

(6) (a) If an employee applies for and gains transfer 
to another school, whether in the same town 
or district or not, the qualifying period of 
service will for payment of this allowance 
recommence from the time of commence- 
ment of duty at the new school. 

(b) Where the employer initiated a transfer 
within a town or district, service at the 
previous school will be regarded as being 
continuous with service at the new school 
and shall be taken into account for the 
purpose of calculating an entitlement to the 
allowance under this clause. 

6. Clause 27.—Vacations: 
A. In subclause (1) of this clause delete the words and 

numerals "Clause 25.—Annual Leave" and insert "Clause 
26.—Annual Leave" in lieu. 

B. In subclause (4) of this clause delete the words and 
numerals "Clause 31.—Leave Without Pay" and insert 
"Clause 32.—Leave without Pay" in lieu. 

C. In subclause (9) of this clause delete the words and 
numerals "Clause 30.—Maternity Leave" and insert 
"Clause 31.—Maternity Leave" in lieu. 

7. Clause 28.—Long Service Leave: 
A. In subclause 4(e) of this clause delete the words and 

numerals "Clause 31.—Leave Without Pay" and insert 
"Clause 32.—Leave Without Pay" in lieu. 

B. After subclause (22) of this clause add the following 
subclauses: 

(23) Portability of long service leave credits (State and 
Commonwealth Employment). 

(a) For the purposes of this subclause— 
"Commonwealth employee" shall mean a 
person who is appointed as a teacher and 
whose appointment is continuous with em- 
ployment with a Commonwealth instrumen- 
tality. 
"Commonwealth instrumentality" shall 
mean— 

(i) any department of the Australian public 
service; 

(ii) any body constituted under an Act of the 
Parliament of the Commonwealth; or 

(iii) any body subject to the administration 
of a Minister of the Crown in the right 
of the Commonwealth; 

as the Minister for Education declares by 
notice in the Government Gazette to be a 
Commonwealth instrumentality for the pur- 
poses of this subclause. 
"period of accrued long service leave" shall 
mean a period of long service— 

(i) to which an employee in a State 
instrumentality is entitled as of the date 
the employee ceases to be employed by , 
that instrumentality; and 

(ii) for which the employee has received no 
benefit in lieu of such entitlement. 

"State employee" shall mean a person who 
is employed as a teacher and whose employ- 
ment is continuous with employment in a 
State instrumentality. 
"State instrumentality" shall mean any body 
which is, or is capable of being declared to 
be, a department for the purposes of the 
Superannuation and Family Benefits Act 
1938. 

(b) (i) A Commonwealth or State employee 
shall be credited (hereinafter 'long serv- 
ice leave credit') with any service of 
that employee with a Commonwealth or 
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State instrumentality calculated in ac- 
cordance with (ii) hereof for the pur- 
poses of this clause. 

(ii) The formula for calculating any long 
service leave credit shall be— 

B 
A = xD 

C 
with A representing the long service leave 
credit, in days; 
B representing the period, in days, of 
continuous service with the instrumentality 
which ended on the date the employee left the 
service of the instrumentality; and which 
under the long service leave conditions of the 
instrumentality was— 
(aa) countable as service towards entitle- 

ment to a period of long service leave; 
and 

(bb) less than the period of service required 
to entitle an employee to a period of 
long service leave; and 

which in respect of which the employee has 
not taken long service leave or received from 
this instrumentality any benefit in lieu of 
long service leave; 
C representing the period, in days, of 
continuous service with the instrumentality 
which, under the long service leave condi- 
tions of that instrumentality, would have 
entitled the employee to a period of long 
service leave had that person remained in the 
employ of the instrumentality; and 
D representing the period, in days, of long 
service leave to which the employee would 
have been entitled under the long service 
leave conditions of the instrumentality had 
that person completed the period of continu- 
ous service with the instrumentality repre- 
sented by B. 

(c) (i) A Commonwealth or State employee 
credited with a long service leave credit 
shall be deemed to be entitled to long 
service leave under the provisions of 
this clause, on the day after that person 
has completed the period of service 
from the date of that person's appoint- 
ment as a teacher calculated according 
to the prescribed formula. 

(ii) For the purposes of subparagraph (i) 
above the prescribed formula is in 
respect of an entitlement to a period of 
long service leave of 13 weeks, the 
formula— 

E = (91—A) x 40; 
where E represents the period of service, 
in days, a Commonwealth or State 
employee must complete, from the date 
of that person's appointment as a 
teacher, in order to be entitled to long 
service leave; and 
A represents, in days, the employee's 
long service leave credit. 

(d) Where a State employee is entitled to a 
period of accrued long service leave, that 
person shall be deemed to be entitled, as of 
the date of that person's appointment as a 
teacher, to that period of long service leave 
as long service leave under this award. 

(e) (i) For the purposes of this clause, the 
employment of a person with a Com- 
monwealth or State instrumentality 
shall be deemed to be continuous with 
that person's service as a teacher if the 

period commencing with the date that 
person ceases employment with the 
instrumentality and ending with the date 
of that person's appointment as a 
teacher does not exceed 4 weeks, or 
such longer period as the employer, in 
special circumstances, determines. 

(ii) A Commonwealth employee shall not 
proceed on long service leave until he 
or she has completed a period of over 3 
years of continuous service as a teacher. 

(24) A permanent part time employee shall accrue an 
entitlement to long service leave at the same rate 
as a full time teacher but shall be paid on a pro 
rata basis in the proportion that the time worked 
bears to full time. 

8. Clause 30.—Sick Leave: After subclause (23) of this 
clause add the following subclauses. 

(24) Portability of sick leave credits (Commonwealth 
and State Employment) 
(a) For the purposes of this subclause— 

"Commonwealth employee" shall mean a 
person who is appointed as a teacher and 
whose appointment is continuous with em- 
ployment in a Commonwealth instrumental- 
ity. 
"Commonwealth instrumentality" shall 
mean— 

(i) any department of the Australian public 
service; 

(ii) any body constituted under an Act of the 
Parliament of the Commonwealth; or 

(iii) any body subject to the administration 
of a Minister of the Crown in the right 
of the Commonwealth; as 

the Minister for Education declares by notice 
in the Government Gazette to be a Common- 
wealth instrumentality for the purposes of 
this subclause. 

(b) A Commonwealth or State employee whose 
appointment as a teacher is continuous with 
employment by a Commonwealth or State 
instrumentality is entitled on appointment to 
be credited with a sick leave credit equivalent 
to any paid sick leave entitlement to which 
he/she was entitled under the sick leave 
conditions of the Commonwealth or State 
instrumentality on the date that his/her 
employment in the instrumentality ended. 

(c) (i) For the purposes of this subclause the 
employment of a person in a Common- 
wealth or State instrumentality shall be 
regarded as continuous with his/her 
service as a teacher if the period 
commencing on the date he/she ceases 
employment in the instrumentality and 
ending on the date of appointment as a 
teacher does not exceed four (4) weeks 
or such longer period as the employer 
may determine. 

(ii) Any longer period than four (4) weeks 
shall only be in special circumstances. 

(25) (a) A permanent part time employee shall accrue 
entitlements to sick leave on a pro rata basis 
in the proportion that the time worked bears 
to full time. 

(b) The salary rate to be paid to a permanent part 
time employee taking sick leave shall be the 
pro rata rate applicable immediately prior to 
taking such leave. 

9. Clause 35.—^Deduction of Union Subscriptions: Re- 
number this clause and subsequent clauses 36—40 as "38" 
to "43" respectively: 



10. Clause 35.—Trade Union Training Leave: Immedi- 
ately following this Clause insert the following new clauses: 

36.—Other Leave for Specific Purposes. 
(1) International Sporting Events: 

Leave with pay not exceeding ten (10) days in any 
one year may be granted by the employer to an 
employee chosen to represent Australia as a 
competitor or official at a sporting event provided: 
(a) it is a recognised international amateur sport 

of national significance; or 
(b) it is a world or international regional compe- 

tition; and 
(c) no contribution is made by the sporting 

organisation towards the normal salary of the 
teacher. 

(2) Study/Examination Leave: 
(a) The employer may, in exceptional circum- 

stances, approve paid part time study leave 
provided that: 

(i) the time required by the employee does 
not interfere with normal school staffing 
and organisation; 

(ii) the employee is seeking to undertake 
studies for a first degree only. 

(iii) The studies cannot be completed out- 
side normal working hours. 

(b) An employee may be granted examination 
leave with pay on the following basis. 

(i) If an examination is scheduled during a 
school day, a teacher may be granted 
paid leave for the time taken for the 
examination, two hours preceding it and 
one hour after its completion provided 
that this time falls within working 
hours. 

(ii) Any additional time for study purposes 
must be without pay and subject to 
authorisation. 

(3) Leave for Training with the Defence Force 
Reserves: 

(a) Subject to the employer's convenience, leave 
of absence may be granted by the employer 
to an employee who is a volunteer member 
of the Defence Force Reserves or the Cadet 
Force for the purpose of attending a training 
camp, school, class or course of instruction 
under the conditions contained in this sub- 
clause. 

(b) (i) In order to attend a camp for annual 
continuous obligatory training, an em- 
ployee may be granted one period of not 
exceeding ten working days on full pay 
in any period of 12 months commencing 
on and from July 1 in each year. 

(ii) If the Officer-In-Charge of a unit certi- 
fies that it is essential for an employee 
to be at the camp in an advance or rear 
party, a maximum of four (4) extra days 
on full pay may be granted in a 12 
month period. 

(4) Attendance at Aboriginal Meetings: 
(a) Employees selected as delegates to meetings 

convened under the Aboriginal Affairs Plan- 
ning Authority Act per (d) hereof may be 
granted leave with pay to attend such 
meetings held during work hours. ^ 

(b) The granting of leave shall be subject to 
employer's convenience and under no cir- 
cumstances shall the absence of the em- 
ployee granted leave cause the employer any 
additional expense. 

(c) Employees granted paid leave for this pur- 
pose who are paid fees and allowances as 

entitlements to members of boards and 
committees shall be liable to the employer to 
the extent of any payments for that leave. 

(d) (i) Paid leave may be granted for atten- 
dance at meetings of the 

• Aboriginal Advisory Council 
• Aboriginal Land Trust 
• Aboriginal Affairs Consultative 

Committee 
(ii) Applications for leave to attend meet- 

ing/s of bodies other than those speci- 
fied in (i) hereof will only be approved 
if the Aboriginal Affairs Planning Au- 
thority confirms that the meeting/s are 
convened pursuant to that Act. 

(e) Paid leave will not be granted for attendance 
at meetings of incorporated bodies. 

(5) Bereavement Leave: 
A employee shall be entitled up to five (5) days' 
leave with pay upon the death of a spouse, child, 
brother, sister, parent or grand-parent. 

(6) Leave for Emergency Services: 
(a) Subject to (b) hereof employees who are 

volunteer members of the State Emergency 
Services, the St John Ambulance Brigade or 
Bush Fire Brigade may be granted special 
leave with pay for absence from duty to 
attend an emergency. 

(b) The granting of such paid leave shall be 
subject to— 

(i) The employee is not needed for the 
employer's own essential operations 
and/or emergency services, and; 

(ii) The voluntary organisation requiring 
the employee's services certifies that 
the person is or was required for the 
period of paid leave. 

(c) The employer may approve leave to attend 
emergency service training or practice ses- 
sions on a leave without pay basis but any 
application for paid leave for this purpose 
will be considered on its merits. 

(7) Leave to attend Local Government Meetings: 
An employee who is a local government council- 
lor may be granted paid leave to attend regular 
council meetings and standing committee meet- 
ings held during working hours provided that in 
considering such an application the employer shall 
have regard for the convenience of such absence 
and shall not approve any such leave if any 
additional cost to the employer is or may be 
incurred. 

(8) Paid Leave for Jury Service, Crown Witness or 
other court duties: 

(a) Any employee who is required to participate 
in jury service or attend court as a Crown 
Witness, during working hours shall be 
granted paid leave for the duration of that 
service provided that this shall not be in 
addition to any payments of jury or witness 
fees from any source. 

(b) Where an employee is subpoenaed to appear 
to give evidence arising from the proper 
performance of their duties and in relation to 
their official duties, then the employee will 
be granted paid leave. 

(c) If an employee is called as a witness in civil 
cases not connected with their official duties, 
the employee will be granted leave without 
pay by the employer. 

(d) The employee must supply a certificate of 
attendance from the Clerk of Courts setting 
out the actual times of attendance to the 
employer before any payments for the leave 
are made. 
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(e) The paid leave shall be calculated having 
regard for the period of certified attendance 
in accordance with (d) hereof. 

(f) An employee who attends court as a juror 
whilst on leave or during a school vacation 
shall not be eligible for paid leave under this 
provision. 

37.—Leave for Candidates for Parliament. 
(1) State Parliament: 

(a) An employee who nominates as a candidate 
for election as a member of either House of 
Parliament of the State shall apply for leave 
to commence no later than the date on which 
nominations of candidates close and which 
shall end no earlier than the date on which 
the election is conducted. 

(b) The employer shall approve leave for the 
employee and the leave shall be deducted 
from accrued annual leave or long service 
leave or be granted without pay. 

(c) An employee who is not elected to the 
Parliament shall resume duty with the em- 
ployer on the next working day following the 
date on which the approved leave expires. 

(d) An employee who is elected to Parliament 
shall resign from his/her position with effect 
no later than the close of business on the last 
working day preceding the date on which the 
employee becomes entitled to receive the 
salary payable as a Member of Parliament. 

(2) Commonwealth Parliament: 
(a) An employee who intends to nominate as a 

candidate for election as a member of either 
House of Parliament of the Commonwealth 
shall resign from his/her position before 
nomination. 

(b) Where the employer is satisfied that an 
employee who: 

(i) resigned pursuant to (a) hereof; 
(ii) was a candidate in that election for 

Parliament, and 
(iii) was not elected at that election, 
the employer may, on application by that 
person within one week of the declaration of 
the result of the election, re-appoint that 
person. 

(c) A person re-appointed pursuant to (b) hereof 
shall be appointed on the same classification 
and at the same salary level that was paid 
immediately before the resignation took 
effect and shall be deemed to have continued 
in employment on leave without pay during 
the period from the day on which the 
resignation took effect, to and including the 
day immediately preceding the day the 
person was re-appointed. 

11. Clause 40.—Liberty to Apply: Delete from this clause 
'country service incentives', 'bereavement leave' and 
'permanent part time employment'. 

12. Clause 43.—Consultation Provisions: After subclause 
(4) add the following subclauses: 

(5) In the event that the Union nominates work based 
representatives of it to the employer for periods 
not exceeding 12 months, the employer shall 
recognise such representatives in the work place. 

(6) Subject to (7) hereof the employer shall not 
unreasonably withhold work based facilities from 
use by a work based representative of the union. 

(7) The use of any work based facilities by a work 
based union representative shall be limited to 
union business directly related to issues in that 
workplace. 

(8) The carrying out of union business by a work 
based representative shall not interfere with the 
usual functioning of the workplace. 

13. Clause 43.—Consultation Provisions: After this 
clause add the following new clauses: 

44.—Right of Entry. 
(1) Subject to this clause the General Secretary of the 

Union or other duly authorised representatives of 
the Union shall have the right to enter the 
employer's premises during working hours on 
Union business. 

(2) Reasonable notice of intention to exercise the 
right in (1) shall be given by the Union to the 
employer in the workplace, and otherwise as 
appropriate. 

(3) Any employees absent from their usual duties 
because of attendance at a Union meeting during 
the usual hours of instruction in a school shall not 
be entitled to payment for the period involved, 
unless such payment is authorised by the em- 
ployer. 

45.—Time and Salaries and Other Records. 
(1) The employer shall keep, or cause to be kept, a 

time and salaries record showing: 
(a) the name of each employee covered by the 

award; 
(b) the classification of the work performed; 
(c) the hours worked each day by any relief 

teacher employed in the Ministry; 
(d) the salary and allowances paid to each 

employee. 

(2) Any system of automatic recording by means of 
machines shall be deemed to comply with (1) 
hereof to the extent of the information recorded. 

(3) Subject to (4) hereof the time and salary record 
shall be produced for inspection by the General 
Secretary or a duly accredited official of the Union 
during the employer's usual office hours and the 
duly accredited official of the Union may take a 
copy of the record or part thereof. 

(4) The Union shall: 
(a) give prior notice of at least one working day 

to the employer of when it is intended to 
inspect the record; 

(b) on obtaining any information from time and 
salary records, shall ensure that its use is 
properly limited to matters of enforcement. 

(5) The employer's office shall be deemed to be a 
convenient place for the purpose of inspecting 
records and if for any reason the time and salary 
record is not available when the duly accredited 
official of the Union calls to inspect it, the record 
will be made available for inspection at a mutually 
convenient time at the employer's office. 

14. Schedule D.—Appointment, Promotion, Transfer, 
Relieving and Travelling, Allowance: Delete the following 
words and numerals: 

"Clause 12.—Allowances Payable on Appointment, 
Promotion or Transfer 
Clause 20.—Relieving Allowance 
Clause 23.—Travelling Allowance" 

and insert in lieu thereof the following: 
"Clause 13.—Allowances Payable on Appointment, 
Promotion or Transfer 
Clause 21.—^Relieving Allowance 
Clause 24.—Travelling Allowance" 
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15. Schedule H.—Vacation Travel Concessions: Delete 
the words and numerals "Clause 22.—Summer Vacation 
Travel Concessions" where it appears throughout this 
Schedule and insert in lieu thereof the following: 

"Clause 23.—Summer Vacation Travel Concessions" 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. 

(Inc.) 
and 

Minister for Education 
and 

Minister for Labour 
No. T 5 of 1993. 

Teachers (Public Sector Technical and Further Education) 
Award 1993 

No. TA 1/1 of 1992. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

15 November 1993. 
Order. 

HAVING considered the submissions by Mr A.L. Drake 
Brockman (of counsel) and Mr P. A. Malone on behalf of the 
State School Teachers' Union of Western Australia (Inc.) 
and the submissions by Ms J.H. Smith (of counsel) on behalf 
of the Respondent and the Minister for Labour and Mr E.A. 
Barlow on behalf of the Respondent and later Dr G. Sefton 
and Mr J.J. Radisich on behalf of the Minister for Labour 
and Mr A. Cooke on behalf of the Trades and Labor Council 
of Western Australia, now therefore pursuant to the powers 
conferred by the Industrial Relations Act 1979, the 
Commission in Court Session hereby orders— 

That the Tfeachers (Public Sector Technical and 
Further Education) Award 1993 as amended be further 
varied in accordance with the following schedule with 
effect from the beginning of the first pay period on or 
after the 27 th day of October 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

the following in lieu: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 

5A. Exclusion From Term 
6. Definitions 
7. Contract of Service 

Part I—Salary and Additional Payments. 
8. Salary Scale 
9. Additional Time Tfeaching and Casual Tfeaching 

10. Transitional Provisions 
11. Payment of Salaries 
12. Higher Duties 

Part 11—Allowances. 
13. Locality Allowance 
14. Allowances Payable on Appointment, Promotion 

or Transfer 
15. Relieving Allowance 

16. Removal Allowance 
17. Vacation Travel Concessions 
18. Motor Vehicle Allowance 
19. Travelling Allowance 
20. Excess Travelling Allowance 
21. Property Allowance 
22. Camping Allowance 

Part III—Leave Provisions. 
23. Annual Leave 
24. Vacations 
25. Long Service Leave 
26. Public Holidays 
27. Sick Leave 
28. Maternity Leave 
29. Leave Without Pay 
30. Short Leave 
31. Leave to Attend Union Business 
32. Trade Union Training Leave 
33. Other Leave for Specific Purposes 
34. Leave for Candidate for Election to Parliament 

Part IV—Other Provisions. 
35. Deduction of Union Subscriptions 
36. Liberty to Apply 
37. Hours 
38. Modernisation of Conditions of Employment 
39. Notification of Change 
40. Consultation Provisions 
41. Right of Entry 
42. Grievance Resolution Procedures and Workplace 

Representation 
43. Time and Salaries and Other Records 

Schedule A—Parties 
Schedule B—^Location Allowance 
Schedule C—Appointment, Promotion, Transfer, 

Relieving and Travelling Allow- 
ance 

Schedule D—Motor Vehicle Allowance 
Schedule E—Camping Allowance 
Schedule F—Vacation Travel Concession 
Appendix 1—Advanced Skills Lecturer 1 
Appendix 2—Advanced Skills Counsellor 1 
Appendix 3—Advanced Skills Lecturer 2 
Appendix 4—Advanced Skills Counsellor 2 
Appendix 5—Curriculum Officer Level 2 
Appendix 6—Curriculum Officer Level 1 
Appendix 7—Head of Programs 
Appendix 8—Selection Criteria for Centre Man- 

agers 
Appendix 9—Principal Lecturer 
Appendix 10—Senior Counsellor 
Appendix 11—Senior Curriculum Officer 

2. Clause 7.—Contract of Service: Delete this Clause and 
insert the following in lieu: 

7.—Contract of Service. 
(1) The employer may direct an employee to carry out 

such duties as are within the limits of the 
employee's skills, competence and training. 

(2) A person may be appointed full time or part 
time— 
(a) on a temporary basis which may be— 

(i) for a fixed term; or 
(ii) at the discretion of the employer; or 

(b) on a permanent basis which may include a 
probation period; or 

(3) A person may be employed on a casual hourly 
basis. 

(4) Subject to subclauses (5), (6), (7) and (8) of this 
clause, an employee may give notice of resigna- 
tion of his/her employment in writing to the 
employer not less than one month (including at 
least 20 working days) before the date that the 
resignation takes effect; provided that the em- 
ployer may accept a notice of resignation given in 
a shorter period in special circumstances. 
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(5) An employee shall not resign at any time within 
the period commencing on 1 January and ending 
on the day immediately preceding the first term 
vacation or 31 March in any year, whichever is the 
earlier, unless— 

(a) the employee commenced the employment 
within the period commencing on 2 January 
and ending on 30 March; and 

(b) the employee's resignation takes effect only 
on a date subsequent to the anniversary of the 
date on which the employee began the 
continuous service which is terminated by 
the resignation. 

(6) Where the period of the notice of resignation 
given by an employee pursuant to subclause (4) 
of this clause— 

(a) includes— 
(i) any day or part of a day in the period 

commencing on any day in the first term 
and ending on the seventh day of the 
second term, the employer may accept 
the resignation as being effective from 
the last day of the first term or 31 March 
of that year, whichever is the earlier; 

(ii) any day or part of a day in the period 
commencing on a day in the second 
term and ending on the seventh day of 
the third term, the employer may at his 
or her discretion accept the resignation 
as being effective from the last school 
day immediately preceding the second 
term vacation; 

(iii) any day or part of a day in the period 
commencing on a day in the third term 
and ending on the seventh day of the 
fourth term, the employer may at his or 
her discretion accept the resignation as 
being effective from the last school day 
immediately preceding the third term 
vacation. 

(b) includes any period during the summer 
vacation, the employer may, at his or her 
option, accept the resignation as being 
effective as from 31 December during that 
vacation. 

(7) Subject to subclause (8), the employment of a 
temporary employee may be terminated at any 
time upon the giving of one week's notice. 

(8) Where a temporary employee is employed to fill 
a short term vacancy, that person's employment 
with the employer lapses from the date that the 
employer determines that the vacancy no longer 
exists. 

(9) Where an employee (including a temporary 
employee) does not give the appropriate notice of 
resignation to the employer that is applicable 
under this clause, the employer may direct that the 
employee shall not be paid in respect of— 

(a) the period of notice; or 
(b) such portion of the period of notice as is 

determined by the employer. 
(10) The position of Director of a Regional College of 

Technical and Further Education shall be deemed 
to be a permanent full time teaching position 
whether or not such position is made for a fixed 
term. 

(11) An appointment or promotion to the position of 
Director of a Regional College of Technical and 
Further Education may be made for a period not 
exceeding 5 years. 

(12) Where an employee is appointed or promoted to 
the position of Director of a Regional College of 
Technical and Further Education and that position 
is abolished or that term expires by effluxion of 
time, and the employee is not re-appointed to an 

office of Director of a College of Technical and 
Further Education, the employee is entitled to be 
appointed to a position not lower in status than the 
position which the employee occupied immedi- 
ately prior to his or her appointment to that 
position. 

3. Clause 8.—Salary Scale: 
A. Delete paragraph (a) of subclause (5) and insert the 

following in lieu thereof: 
(a) Curriculum Officer Level 1 (CO 1) 

Regional Co-Ordinator 
Point $ Per Annum 

1 42,538 
2 44,075 
3 45,612 

Selection for COl will be based on the specified 
criteria in Appendix 6. 
Regional Co-ordinator positions are currently 
classified as Education Officer 1 for which 
criteria, duties and roles are already established. 
They are Education Act promotional positions. 

B. Delete paragraph (c) of subclause (8) and insert the 
following in lieu thereof: 

(c) A part time employee shall accrue entitlement to 
all leave provided for in this award, at the same 
rate as a full time employee but shall be paid on 
a pro rata basis in the proportion that the time 
worked bears to full time. 

4. Clause 23.—Annual Ixave: Delete this clause and 
insert the following in lieu thereof: 

23.—Annual Leave. 
(1) (a) Directors of Regional Colleges of Technical 

and Further Education, Associate Directors, 
Counsellors, Advanced skills Counsellors 1, 
Advanced Skills Counsellors 2, Senior Coun- 
sellors, Regional Co-Ordinators, Curriculum 
Officers 1, Curriculum Officers 2, Senior 
Curriculum Officers, Centre Managers 1 and 
Centre Managers 2 are entitled to annual 
leave as follows— 

(i) where the work place is situated above 
the 26th parallel of south latitude—5 
weeks' annual leave; 

(ii) where the work place is situated below 
the 26th parallel of south latitude—4 
weeks' annual leave. 

(b) A Director of a Regional College of Techni- 
cal and Further Education shall not proceed 
on leave without the approval of the em- 
ployer. 

(2) In addition to the annual leave entitlement 
prescribed in subclause (1), all Counsellors, 
Advanced Skills Counsellors 1, Advanced Skills 
Counsellors 2 and Senior Counsellors shall be 
entitled to three weeks special leave per annum in 
lieu of commuted overtime. 

5. Clause 25.—Long Service Leave: After subclause (22) 
of this clause add the following subclauses: 

(23) Portability of long service leave credits (State and 
Commonwealth Employment). 

(a) For the purposes of this subclause— 
"Commonwealth employee" shall mean a person 
who is appointed as an employee under this award 
and whose appointment is continuous with em- 
ployment with a Commonwealth instrumentality. 
"Commonwealth instrumentality" shall mean— 

(i) any department of the Australian public 
service; 

(ii) any body constituted under an Act of the 
Parliament of the Commonwealth; or 

(iii) any body subject to the administration 
of a Minister of the Crown in the right 
of the Commonwealth; 
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as the Minister for Education declares by notice 
in the Government Gazette to be a Common- 
wealth instrumentality for the purposes of this 
subclause. 
"period of accrued long service leave" shall mean 
a period of long service— 

(i) to which an employee in a State 
instrumentality is entitled as of the date 
the employee ceases to be employed by 
that instrumentality; and 

(ii) for which the employee has received no 
benefit in lieu of such entitlement. 

"State employee" shall mean a person who is 
employed as an employee under this award and 
whose employment is continuous with employ- 
ment in a State instrumentality. 
"State instrumentality" shall mean any body 
which is, or is capable of being declared to be, a 
department for the purposes of the Superannuation 
and Family Benefits Act 1938. 
(b) (i) A Commonwealth or State employee 

shall be credited (hereinafter 'long serv- 
ice leave credit') with any service of 
that employee with a Commonwealth or 
State instrumentality calculated in ac- 
cordance with (ii) hereof for the pur- 
poses of Clause 25.—Long Service 
Leave. 

(ii) The formula for calculating any long 
service leave credit shall be— 

with A representing the long service 
leave credit, in days; 
B representing the period, in days, of 
continuous service with the instrumen- 
tality which ended on the date the 
employee left the service of the instru- 
mentality; and which under the long 
service leave conditions of the instru- 
mentality was— 
(aa) countable as service towards enti- 

tlement to a period of long service 
leave; and 

(bb) less than the period of service 
required to entitle an employee to 
a period of long service leave; and 

which in respect of which the employee 
has not taken long service leave or 
received from this instrumentality any 
benefit in lieu of long service leave; 
C representing the period, in days, of 
continuous service with the instrumen- 
tality which, under the long service 
leave conditions of that instrumentality, 
would have entitled the employee to a 
period of long service leave had that 
person remained in the employ of the 
instrumentality; and 
D representing the period, in days, of 
long service leave to which the em- 
ployee would have been entitled under 
the long service leave conditions of the 
instrumentality had that person com- 
pleted the period of continuous service 
with the instrumentality represented by 
B. 

(i) A Commonwealth or State employee 
credited with a long service leave credit 
shall be deemed to be entitled to long 
service leave under the provisions of 
Clause 25.—Long Service Leave, on the 
day after that person has completed the 
period of service from the date of that 

person's appointment as an employee 
under this award calculated according to 
the prescribed formula. 

(ii) For the purposes of subparagraph (i) 
above the prescribed formula is in 
respect of an entitlement to a period of 
long service leave of 13 weeks, the 
formula— 

E = (91—A) x 40; 
where E represents the period of service, 
in days, a Commonwealth or State 
employee must complete, from the date 
of that person's appointment as an 
employee under this award, in order to 
be entitled to long service leave; and 
A represents, in days, the employee's 
long service leave credit. 

(d) Where a State employee is entitled to a 
period of accrued long service leave, that 
person shall be deemed to be entitled, as of 
the date of that person's appointment as an 
employee under this award, to that period of 
long service leave as long service leave under 
these regulations. 

(e) (i) For the purposes of this clause, the 
employment of a person with a Com- 
monwealth or State instrumentality 
shall be deemed to be continuous with 
that person's service as an employee 
under this award if the period commenc- 
ing with the date that person ceases his 
employment with the instrumentality 
and ending with the date of that person's 
appointment as an employee under this 
award does not exceed 4 weeks, or such 
longer period as the Minister, in special 
circumstances, determines, 

(ii) A Commonwealth employee shall not 
proceed on long service leave until he 
or she has completed a period of over 3 
years of continuous service as an em- 
ployee under this award. 

(24) A permanent part time employee shall accrue an 
entitlement to long service leave at the same rate 
as a full time employee under this award but shall 
be paid on a pro rata basis in the proportion that 
the time worked bears to full time. 

6. Clause 27.—Sick Leave: After subclause (23) of this 
clause add the following subclauses. 

(24) Portability of sick leave credits (Commonwealth 
and State Employment) 
(a) For the purposes of this subclause— 

"Commonwealth employee" shall mean a 
person who is appointed as an employee 
under this award and whose appointment is 
continuous with employment in a Common- 
wealth instrumentality. 
"Commonwealth instrumentality" shall 
mean— 

(i) any department of the Australian public 
service; 

(ii) any body constituted under an Act of the 
Parliament of the Commonwealth; or 

(iii) any body subject to the administration 
of a Minister of the Crown in the right 
of the Commonwealth. 

the Minister for Education declares by notice 
in the Government Gazette to be a Common- 
wealth instrumentality for the purposes of 
this subclause. 

(b) A Commonwealth or State employee whose 
appointment as an employee under this 
award is continuous with employment by a 
Commonwealth or State instrumentality is 
entitled on appointment to be credited with 



a sick leave credit equivalent to any paid sick 
leave entitlement to which he/she was enti- 
tled under the sick leave conditions of the 
Commonwealth or State instrumentality on 
the date that his/her employment in the 
instrumentality ended. 

(c) (i) For the purposes of this subclause the 
employment of a person in a Common- 
wealth or State instrumentality shall be 
regarded as continuous with his/her 
service as an employee under this award 
if the period commencing on the date 
he/she ceases employment in the instru- 
mentality and ending on the date of 
appointment as an employee under this 
award does not exceed four (4) weeks or 
such longer period as the employer may 
determine. 

(ii) Any longer period than four (4) weeks 
shall only be in special circumstances. 

(25) (a) A permanent part time employee shall accrue 
entitlements to sick leave on a pro rata basis 
in the proportion that the time worked bears 
to full time. 

(b) The salary rate to be paid to a permanent part 
time employee taking sick leave shall be the 
pro rata rate applicable immediately prior to 
taking such leave. 

7. Clause 33.—Deduction of Union Subscriptions: Re- 
number this clause and subsequent clauses 34-38 as "35" 
to "40" respectively. 

8. Part III—Leave Provisions: Clause 32.—Trade Union 
Training Leave: Immediately following this Clause insert 
the following new Clauses: 

33.—Other Leave for Specific Purposes. 
(1) International Sporting Events: 

Leave with pay not exceeding ten (10) days in any 
year may be granted by the employer to an 
employee chosen to represent Australia as a 
competitor or official at a sporting event provided: 

(a) it is a recognised international amateur sport 
of national significance; or 

(b) it is a world or international regional compe- 
tition; and 

(c) no contribution is made by the sporting 
organisation towards the normal salary of the 
employee. 

(2) Study/Examination Leave: 
(a) The employer may, in exceptional circum- 

stances, approve paid part time study leave 
provided that: 

(i) the time required by the employee does 
not interfere with normal staffing and 
organisation; 

(ii) the employee is seeking to undertake 
studies for a first degree only; 

(iii) the studies cannot be completed outside 
normal working hours. 

(b) An employee may be granted examination 
leave with pay on the following basis. 

(i) If an examination is scheduled during 
working hours, an employee may be 
granted paid leave for the time taken for 
the examination, two hours preceding it 
and one hour after its completion pro- 
vided that this time falls within working 
hours. 

(ii) Any additional time for study purposes 
must be without pay and subject to 
authorisation. 

(3) Leave for Training with the Defence Force 
Reserves: 
(a) Subject to the employer's convenience, leave 

of absence may be granted by the employer 

to an employee who is a volunteer member 
of the Defence Force Reserves or the Cadet 
Force for the purpose of attending a training 
camp, school, class or course of instruction 
under the conditions contained in this sub- 
clause. 

(b) (i) In order to attend a camp for annual 
continuous obligatory training, an em- 
ployee may be granted one period of not 
exceeding ten working days on full pay 
in any period of 12 months commencing 
on and from July 1 in each year. 

(ii) If the Officer-In-Charge of a unit certi- 
fies that it is essential for an employee 
to be at the camp in an advance or rear 
party, a maximum of four (4) extra days 
on full pay may be granted in a 12 
month period. 

(c) In addition to the leave granted under 
subclause (a) hereof for attendance at one 
special school, class or course of instruc- 
tions— 

(i) for a period not to exceed 16 calendar 
days in any period of 12 months 
commencing on and from July 1 in any 
year may be granted provided that the 
employer must be satisfied that the 
leave required is for a special purpose 
and not for a further routine camp; 

(ii) this leave may, at the option of the 
employee, be granted from annual recre- 
ation leave due; 

(iii) if the leave is not taken from accrued 
annual leave, salary during the period 
shall be at the rate of difference between 
the normal remuneration of the em- 
ployee and the defence force payment to 
which the employee is entitled if this 
does not exceed normal pay from the 
employer. In calculating the pay differ- 
ential, pay for Saturdays, Sundays, and 
public holidays prescribed in Clause 
26.—Public Holidays of this Award is 
to be excluded, and no account is to be 
taken of the value of any board or 
lodging provided for the employee; 

(iv) leave without pay may be granted if the 
defence force payments exceed the 
normal pay of the employee. 

(4) Attendance at Aboriginal Meetings: 
(a) Employees selected as delegates to meetings 

convened under the Aboriginal Affairs Plan- 
ning Authority Act per (d) hereof may be 
granted leave with pay to attend such 
meetings held during work hours. 

(b) The granting of leave shall be subject to the 
employer's convenience and under no cir- 
cumstances shall the absence of the em- 
ployee granted leave cause the employer any 
additional expense. 

(c) Employees granted paid leave for this pur- 
pose who are paid fees and allowances as 
entitlements to members of boards and 
committees shall be liable to the employer to 
the extent of any payments for that leave. 

(d) (i) Paid leave may be granted for atten- 
dance at meetings of the 

• Aboriginal Advisory Council 
• Aboriginal Land Trust 
• Aboriginal Affairs Consultative 

Committee 
(ii) Applications for leave to attend meet- 

ing/s of bodies other than those speci- 
fied in (i) hereof will only be approved 
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if the Aboriginal Affairs Planning Au- 
thority confirms that the meeting/s are 
convened pursuant to that Act. 

(e) Paid leave will not be granted for attendance 
at meetings of incorporated bodies. 

(5) Bereavement Leave: 
A employee shall be entitled up to five (5) days' 
leave with pay upon the death of a spouse, child, 
brother, sister, parent or grand-parent. 

(6) Leave for Emergency Services: 
(a) Subject to (b) hereof employees who are 

volunteer members of the State Emergency 
Services, the St John Ambulance Brigade or 
Bush Fire Brigade may be granted special 
leave with pay for absence from duty to 
attend an emergency. 

(b) The granting of such paid leave shall be 
subject to— 

(i) The employee is not needed for the 
employer's own essential operations 
and/or emergency services, and; 

(ii) The voluntary organisation requiring 
the employee's services certifies that 
the person is or was required for the 
period of paid leave. 

(c) The employer may approve leave to attend 
emergency service training or practice ses- 
sions on a leave without pay basis but any 
application for paid leave for this purpose 
will be considered on its merits. 

(7) Leave to attend Local Government Meetings: 
An employee who is a local government council- 
lor may be granted paid leave to attend regular 
council meetings and standing committee meet- 
ings held during working hours provided that in 
considering such an application the employer shall 
have regard for the convenience of such absence 
and shall not approve any such leave if any 
additional cost to the employer is or may be 
incurred. 

(8) Paid Leave for Jury Service, Crown Witness or 
other court duties: 

(a) Any employee who is required to participate 
in jury service or attend court as a Crown 
Witness, during working hours shall be 
granted paid leave for the duration of that 
service provided that this shall not be in 
addition to any payments of jury or witness 
fees from any source. 

(b) Where an employee is subpoenaed to appear 
to give evidence arising from the proper 
performance of their duties and in relation to 
their official duties, then the employee will 
be granted paid leave. 

(c) If an employee is called as a witness in civil 
cases not connected with their official duties, 
the employee will be granted without pay by 
the employer. 

(d) The employee must supply a certificate of 
attendance from the Clerk of Courts setting 
out the actual times of attendance to the 
employer before any payments for the leave 
are made. 

(e) The paid leave shall be calculated having 
regard for the period of certified attendance 
in accordance with (d) hereof. 

(f) An employee who attends court as a juror 
whilst on leave or during a school vacation 
shall not be eligible for paid leave under this 
provision. 

34.—Leave for Candidate for Election to Parliament. 
(1) State Parliament: 

(a) An employee who nominates as a candidate 
for election as a member of either House of 
Parliament of the State shall apply for leave 
which shall commence no later than the date 
on which nominations for candidates close 
and which shall terminate no earlier than the 
date on which the election is conducted. 

(b) The employer shall approve leave for the 
employee and the leave shall be deducted 
from accrued annual leave or long service 
leave or be granted without pay. 

(c) An employee who is not elected at a 
Parliamentary election shall resume duty 
with the employer on the working day next 
following the date on which the approved 
leave expires. 

(d) An employee who is elected at a Parliamen- 
tary election shall resign from his or her 
position with effect from a date which no 
later than the close of business on the 
working day next preceding the date on 
which the employee becomes entitled to 
receive the salary payable as a Member of 
Parliament. 

(2) Commonwealth Parliament: 
(a) In accordance with Section 44 of The 

Commonwealth of Australia Constitution 
Act, an employee who intends to nominate 
as a candidate for election as a member of 
either House of Parliament of the Common- 
wealth shall resign from his or her position 
before nomination. 

(b) Where the employer is satisfied that a person 
who was an employee or employee: 

(i) resigned pursuant to (a) hereof; 
(ii) was a candidate in that election for 

Parliament, and 
(iii) was not elected at the election, 
the employer may, on application by that 
person within one week of the declaration of 
the result of the election, re-appoint that 
person. 

(c) A person re-appointed pursuant to (b) hereof 
shall be appointed on the same classification 
and at the same salary level that was paid 
immediately before the resignation took 
effect and shall be deemed to have continued 
in employment on leave without pay during 
the period from the day on which the 
resignation took effect, to and including the 
day immediately preceding the day the 
person was re-appointed. 

9. Clause 36.—Liberty to Apply: Delete the following 
from this clause: 

country service incentives; 
bereavement leave; 
lecturer training; 
permanent part time; 

and add the following— 
50 week year; 
flexible hours of work arrangements; 
equivalent hours. 

10. Clause 37.—Hours: Delete subclause (5) of this clause 
and insert in lieu the following: 

(5) Notwithstanding the foregoing provisions of this 
clause the hours of duty for Directors of Regional 
Colleges of Tfechnical and Further Education, 
Associate Directors, Counsellors, Advanced 
Skills Counsellors 1, Advanced Skills Counsellors 
2, Senior Counsellors, Regional Co-Ordinators, 
Curriculum Officers 1, Curriculum Officers 2, 
Senior Curriculum Officers and Centre Managers 
1 and 2 shall be 37 and a half hours per week. 
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11. Clause 40.—Consultation Provisions: Immediately 
following this clause add the following clauses: 

41.—Right of Entry. 
(1) Subject to this clause the General Secretary of the 

Union or other duly authorised representatives of 
the Union shall have the right to enter the 
employer's premises during working hours on 
Union business. 

(2) Reasonable notice of intention to exercise the 
right in (1) shall be given by the Union to the 
employer in the workplace, and otherwise as 
appropriate. 

(3) Any employees absent from their usual duties 
because of attendance at a Union meeting during 
the usual hours of instruction shall not be entitled 
to payment for the period involved, unless such 
payment is authorised by the employer. 

42.—Grievance Resolution Procedures and Workplace 
Representation. 

(1) (a) For the purposes of this clause, a grievance 
is a question or a complaint in respect of any 
matter affecting the relationship between the 
employer and an employee or group of 
employees. These matters may include issues 
of policy, programmes, working conditions, 
administrative or staff matters. 

(b) These procedures are different to and sepa- 
rate from the Sexual Harassment, Occupa- 
tional Health, and Equal Opportunity Griev- 
ance Procedures. 

(2) (a) When a grievance arises the aggrieved party 
and the immediate supervisor shall attempt 
to resolve the grievance. 

(b) If the grievance is not settled at this level it 
may be referred to a higher level. 

(c) The usual line of referral shall be as follows. 
LECTURER 

I 
HEAD OF PROGRAMME 

I 
ASSOCIATE DIRECTOR (ACADEMIC) 

(OR THE APPROPRIATE OFFICER) 

43.—Time and Salaries and Other Records. 
(1) The employer shall keep, or cause to be kept, a 

time and salaries record showing: 
(a) the name of each employee covered by the 

award; 
(b) the classification of the work performed; 
(c) the hours worked each day by any relief 

lecturer employed in DEVET; 
(d) the salary and allowances paid to each 

employee. 
(2) Any system of automatic recording by means of 

machines shall be deemed to comply with (1) 
hereof to the extent of the information recorded. 

(3) Subject to (4) hereof, the time and salary record 
shall be produced for inspection by the General 
Secretary or a duly accredited official of the Union 
during the employer's usual office hours and the 
duly accredited official of the Union may take a 
copy of the record or part thereof. 

(4) The Union shall: 
(a) give prior notice of at least one working day 

to the employer of when it is intended to 
inspect the record; 

(b) on obtaining any information from time and 
salary records, shall ensure that its use is 
properly limited to matters of enforcement. 

(5) The employer's office shall be deemed to be a 
convenient place for the purpose of inspecting 
records and if for any reason the time and salary 
record is not available when the duly accredited 
official of the Union calls to inspect it, the record 
will be made available for inspection at a mutually 
convenient time at the employer's office. 

12. Schedule E—Camping Allowance: Delete the words 
and numerals "Clause 21.—Camping Allowance" and 
insert "Clause 22.—Camping Allowance" in lieu. 

13. Schedule F—Vacaton Travel Concession: Delete the 
words and numerals "Clause 16.—Vacation Travel Conces- 
sions" wherever they appear and insert "Clause 17.— 
Vacation Travel Concession" in lieu. 

COLLEGE GRIEVANCE COMMITTEE 
COLLEGE DIRECTOR OR NOMINEE 

SSTU REPRESENTATIVE 
I 

EXECUTIVE DIRECTOR AND PRESI- 
DENT OF SSTU OR THEIR NOMINEES 

(d) An employee may seek Union representation 
or advice in the course of the procedures. 

(e) Once the grievance resolution procedure is 
invoked, there shall be no undue delay in 
pursuing resolution. 

(3) Work Place Representation: 
(a) In the event that the Union nominates work 

based representatives of it to the employer for 
periods not exceeding 12 months, the em- 
ployer shall recognise such representatives in 
the work place. 

(b) Subject to (c) hereof the employer shall not 
unreasonably withhold work based facilities 
from use by a work based representative of 
the union. 

(c) The use of any work based facilities by a 
work based union representative shall be 
limited to union business directly related to 
issues in that workplace. 

(d) The carrying out of union business by a work 
based representative shall not interfere with 
the usual functioning of the workplace. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Michael Baker 

(Applicant) 
and 

Ralph Blewitt, Australian Workers Union West Australian 
Branch—Industrial Union of Workers, Glen Ivory, Dave 

Hollis, Mike Llewellyn, Ray Delbridge, Russell Frearson, 
Doug Vyner, Angus MacQuarrie, John Grenfell, Fred 

Shepheard, John Blaasch, Norm Dicks and Mike Weller 
(Respondents). 

No. 1277 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
17 November 1993. 

Order. 
THIS matter having come on for hearing before me on the 
17th day of November 1993, and having heard Mr D H 
Schapper (of Counsel) on behalf of the applicant and Mr R 
W Hinkley (of Counsel) on behalf of the respondents, and 
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the applicant having sought leave to discontinue the (4) That the firstnamed respondent do give inspection 
application herein, and the parties having consented to during ordinary working hours of the documents 
waive their rights to speak to the Minutes of Proposed Order referred to in order (2) hereof to the applicant and 
pursuant to s.35(4) of the Industrial Relations Act 1979 (as his Solicitor within 48 hours after discovery has 
amended), and I having determined that the hearing of this been given. 
application should be discontinued, it is this day, the 17th (5) That the application herein be and is hereby 
day of November 1993, ordered that there be leave and leave adjourned for hearing and determination to 10.00 
is hereby given to discontinue such application. am on Wednesday, the 17th day of November 

(Sgd.) P.J. SHARKEY, 1993, subject to any other orders or directions I 
[L-S.] President. may make from time to time. 
Editor's Note: Procedural Order follows (Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Michael Baker 

(Applicant) 
and 

Ralph Blewitt, Australian Workers Union West Australian 
Branch—Industrial Union of Workers, Glen Ivory, Dave 

Hollis, Mike Llewellyn, Ray Delbridge, Russell Frearson, 
Doug Vyner, Angus MacQuarrie, John Grenfell, Fred 

Shepheard, John Blaasch, Norm Dicks and Mike Weller 
(Respondents). 

No. 1277 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
23 September 1993. 

Order. 
THIS matter having come on for a directions hearing before 
me on the 23rd day of September 1993, and having heard 
Mr D H Schapper (of Counsel) on behalf of the applicant 
and Mr J R Gordon (of Counsel) on behalf of the 
respondents, and having made such orders and given such 
directions as are necessary or expedient for the expeditious 
and just hearing and determination of this matter, it is this 
day, the 23rd day of September 1993, ordered and directed 
as follows:— 

(1) That the applicant herein file and serve a 
statement of further and better particulars of the 
application upon the respondents herein within 
seven days of the 23rd day of September 1993. 

(2) That the respondents herein be and are hereby 
granted leave to file and serve an amended answer 
within 14 days thereafter. 

(3) That on or before the 14th day of October 1993, 
the respondents do file and serve on the appli- 
cant's Solicitor a list of the documents that are or 
have been in the power, possession or custody of 
any of the respondents, such list to be verified by 
affidavit and which relate to the matters in 
question in this application, including but not 
limited to:— 
(a) A true and complete copy of minutes of all 

meetings of the secondnamed respondent 
organisation's Executive held between the 
1st day of January 1991 and the 23rd day of 
September 1993. 

(b) All memoranda, notes, papers and drafts 
from Mr Bruce Wilson or any other person 
(save and except Messrs Slater and Gordon 
or Counsel) or other papers which relate 
directly or indirectly to the drafting and 
drawing up of the letter from the firstnamed 
respondent to the applicant dated the 19th 
day of July 1993, or to, or in connection with, 
or incidental or preliminary to the decision 
by the firstnamed respondent to dismiss the 
applicant from the office of Secretary of the 
Mining Division of the secondnamed respon- 
dent. 

AWARDS/AGREEMENTS— 
Application for— 

ACTIV FOUNDATION INC (ENTERPRISE 
AGREEMENT) 1994. 

No. AG 67 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Activ Foundation Inc 
and 

Transport Workers' Union of Australia, Industrial Union of 
Workers, W.A. Branch. 

No. AG 67 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

22 November 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 67 of 1993. 
HAVING heard Mr J. Uphill on behalf of the Applicant and 
Ms C. Toledo on behalf of the Respondent, and by consent, 
the Commission being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the following schedule titled the Activ Founda- 
tion Inc (Enterprise Agreement) 1994, signed for me 
for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—-Title. 

This agreement shall be known as the Activ Foundation 
Inc (Enterprise Agreement) 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Incidence and Parties Bound 
4. Date and Period of Operation 
5. Relationship to Parent Award 
6. Single Bargaining Unit 
7. Commitments 
8. Hours 
9. Service Payments 

10. Stand Down 
11. Part Time Employees 
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12. Minimum Engagement 
13. Payment of Wages 
14. Long Service Leave 
15. Bus Cleaning Allowance 
16. Signatories 

3.—Incidence and Parties Bound. 
This agreement shall apply to and be binding upon the 

Activ Foundation Inc and all persons employed in the 
classifications set out in Clause 10.—Wages of the 
Transport Workers' (Passenger Vehicles) Award No. R 47 
of 1978 and bus aides, and the Transport Workers' Union 
of Australia, Industrial Union of Workers, W.A. Branch. 

4.—Date and Period of Operation. 
This agreement shall operate from the first pay period on 

and from the 6th day of October, 1993 and shall remain in 
operation until the 6th day of April, 1994 and will not 
continue in force after this date unless renewed. 

5.—^Relationship to Parent Award. 
This agreement should be read and interpreted in 

conjuction with the Transport Workers' (Passenger Vehi- 
cles) Award No. R 47 of 1978. Where there is any 
inconsistency between the agreement and the Transport 
Workers* (Passenger Vehicles) Award No. R 47 of 1978 this 
agreement shall operate and prevail to the extent of any 
inconsistency. 

6.—Single Bargaining Unit. 
For the purposes of this Enterprise Agreement and in 

accordance with the State Wage Case decision of January 
1992 a single bargaining unit has been established. The 
single bargaining unit involves union representatives from 
bus drivers and aides employed by Activ Foundation Inc 
within its Transport Department and is a distinct unit which 
can be separated from other sections of the enterprise. 

7.—Commitments. 
1. The parties undertake that the terms of this agreement 

will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

2. The parties expressly accept that they are bound by the 
terms of this agreement throughout its duration and will 
oppose any applications by other parties to be joined to it. 

3. The union and its members undertake not to seek or 
pursue any extra claims or payments during the life of this 
agreement except when consistent with a State Wage Case 
decision. 

8.—Hours. 
Ordinary hours worked prior to 6.00am or after 7.00pm 

shall receive a loading of 15% in addition to the ordinary 
rate. 

9.—Service Payments. 
The following provisions shall apply to employees other 

than bus aides. 
In addition to rates payable pursuant to the Transport 

Workers' (Passenger Vehicles) Award No. R 47 of 1978 the 
following service payments shall apply: 

Qualifying Service Service Payments 
Less than 6 months serv- Appropriate award rates 

ice apply 
6 months to less than 12 $5.00 per week 

months service 
12 months to less than 2 $10.00 per week 

years service 
2 years or more service $15.00 per week 

Provided that progression to the next level of service 
payment will be dependent upon a satisfactory performance 
appraisal. 

10.—Stand Down. 
1. School Bus Runs 
The employer shall be entitled to deduct payment for any 

day other than a public holiday upon which the employee 
cannot be gainfully employed as a result of vacation and 
term holidays as determined by the Ministry of Education, 
or other school closure. 

2. ACTIV Industries Workshops 
The employer shall be entitled to deduct payment for any 

day other than a public holiday upon which the employee 
cannot be gainfully employed as a result of the closure of 
the workshop. 

11.—Part Time Employees. 
When the employer wishes to increase the ordinary hours 

worked by a part time employee in any roster period the 
increased hours will be deemed to be ordinary hours for that 
roster period. 

12.—Minimum Engagement. 
1. When an employee is required to work during any work 

period, the employee shall be offered a minimum engage- 
ment of 2 hours work or receive 2 hours payment at the 
appropriate rate for the day. 

2. When an employee is rostered to work and performs 
work in the period 6.00am to 12.00 noon and again in the 
period 12.00 noon to 7.00pm then the employee shall be paid 
for a minimum of 4 hours for that day at the appropriate rate 
for the day. 

13.—Payment of Wages. 
Wages will be paid by direct transfer into an account 

nominated by the employee. 

14.—Long Service Leave. 
In lieu of Clause 3.—Period of Leave, subclause (2) & (3) 

of the Long Service Leave provisions (72 WAIG 22) which 
form part of the Transport Workers' (Passenger Vehicles) 
Award No. R 47 of 1978 the following shall apply: 

1. Where an employee has completed at least 10 years 
service the amount of leave shall be: 

(a) in respect of 10 years service so completed—13 
weeks leave; 

(b) in respect of each 7 years service completed after 
such 10 years service—13 weeks leave. 

2. A pro rata entitlement shall be payable where any 
employee has completed 3 years service and the employ- 
ment is ended by die employer for reasons other than the 
employees misconduct. 

Entitlements based on the above shall apply for each 
completed year of service commencing on or after the 6th 
day of April 1993. 

15.—Bus Cleaning Allowance. 
When an employee is required to clean a bus on a daily 

basis as part of their normal duties then they shall be entitled 
to an allowance equivalent to 2 hours pay per week at the 
ordinary time rate. 

16.—Signatories. 
Signed for and on behalf of Activ Foundation Inc 

L. F. GILHAM. 
Dated 7 th October, 1993. 

Signed for and on behalf of Transport Workers' Union of 
Australia, Industrial Union of Workers, W.A. Branch 

J. J. O'CONNOR. 
Dated 18th October, 1993. 
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HHP STEEL—ROD AND BAR PRODUCTS— 
KWINANA WORKS—STEEL INDUSTRY ENTER- 

PRISE BARGAINING AGREEMENT 1993 
No. AG 45 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

BMP Steel, Road and Bar Products Division, Kwinana 
Steelworks 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others. 
No. AG 45 of 1993. 

COMMISSIONER J.F. GREGOR. 
25 November 1993. 

Registration of an Enterprise Bargaining Industrial 
Agreement 

No. AG 45 of 1993. 
HAVING heard Mr L.R. McGuiness on behalf of the 
Applicant and Ms M. Robinson on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch); Mr T.R. Kucera on behalf of 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers; Ms C. Toledo on behalf of the 
Transport Workers' Union of Australia, Industrial Union of 
Workers, W.A. Branch and Mr K.J. Peckham on behalf of 
the Metals and Engineering Workers' Union—Western 
Australian Branch, and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision—January 1992 
and pursuant to the powers conferred on it under Section 41 
of the Industrial Relations Act 1979 hereby registers an 
agreement titled BHP Steel—Rod & Bar Products— 
Kwinana Works—Steel Industry Enterprise Bargaining 
Agreement 1993, a copy of which is contained in File No. 
AG 45 of 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BORAL CASTINGS PTY LTD—PERTH WORKS- 
ENTERPRISE AGREEMENT 

No. AG 64 of 1993 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Boral Castings Pty Ltd—Perth Works 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (W.A. Branch) 
No. AG 64 of 1993. 

Boral Castings Pty Ltd—Perth Works—Enterprise 
Agreement No. AG 64 of 1993 

COMMISSIONER R.N. GEORGE. 
3 December 1993. 

Order. 

Registration of an Enterprise Bargaining 
Industrial Agreement 
No. AG 64 of 1993. 

HAVING heard Mr M. Borlase on behalf of the Applicant 
and Mr N. Hodgson on behalf of the Respondent, and by 
consent, the Commission, being satisfied that the Agreement 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992 and 

pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That this Agreement shall replace Boral Castings 
Pty Ltd—Perth Works—Enterprise Agreement 
No. AG 17 of 1993. 

3. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

COCKBURN CEMENT LIMITED AGREEMENT 1993 
No AG 72 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cockbum Cement Limited 

and 
The Australian Workers' Union, West 
Australian Branch, Industrial Union of 

Workers and Others 
No. AG 72 of 1993. 

Cockbum Cement Limited Agreement 1993 

COMMISSIONER A.R. BEECH. 
2 December 1993. 

Order. 
HAVING heard Mr A. Tomlinson on behalf of the Applicant 
and Mr G. Sturm an, Mr N. Hodgson and Mr A. Waddell on 
behalf of the Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Cockbum Cement Limited Agreement 1993 
as set out in the Schedule attached hereto is hereby 
registered as an Industrial Agreement with effect on 
and from the 2nd day of December 1993 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

This agreement shall be known as the Cockbum Cement 
Limited Agreement 1993. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Scope and Parties to the Agreement 
4. Date and Period of Operation 
5. Relationship to Parent Award 
6. Bargaining Unit 
7. Intent of die Agreement 
8. Annualised Salaries 
9. Hours of Work 

10. Leave Conditions 
11. Superannuation 
12. Redundancy 
13. Use of Contractors 
14. Review and Renewal of Agreement 
15. Tfeam Leader Allowance 
16. Signatories 

Appendix 1.—Salary Rates and Allowances 



3.—Scope and Parties to the Agreement. 
(1) This agreement shall apply to Cockbum Cement 

Limited, and the employees employed in the classifications 
mentioned herein, at the main works in Russell Road and 
Woodman Point. 

(2) The following unions are parties to this agreement: 
(a) Metals and Engineering Workers' Union—West- 

em Australian Branch. 
(b) The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers. 
(c) Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch). 
(d) The Construction, Mining, Energy, Timberyards, 

Sawmills and Woodworkers Union of Australia— 
Western Australian Branch. 

(e) Merchant Service Guild of Australia, Western 
Australian Branch, Union of Workers. 

(f) Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

(3) The parties will oppose any applications by other 
parties to be joined to this agreement. 

4.—Date and Period of Operation. 
This agreement shall operate on and from the 2nd 

December 1993 and shall remain in force until 30 October 
1995 and shall, subject to Clause 14.—Review and Renewal 
of Agreement, cease thereafter. 

5.—Relationship to Parent Award. 
(1) This agreement shall be read and interpreted wholly 

in conjunction with the Cockbum Cement Limited Award 
1991 No. A 14 of 1991, provided that where there is any 
inconsistency, the terms of this agreement shall prevail. 

(2) Except as provided in subclause (1) hereof, the parties 
undertake for the term of this agreement to maintain and 
adhere to the entitlements and conditions contained within 
the award. 

6.—Bargaining Unit. 
(1) The organisations of employees covered by this 

agreement have formed a bargaining unit in accordance with 
the requirements of the January 1992 State Wage Case 
Decision of the Western Australian Industrial Relations 
Commission (72 WAIG 191). 

(2) The bargaining unit has held negotiations and reached 
full agreement on the terms of this consent agreement. 

7.—Intent of the Agreement. 
The intent of this agreement is to provide all employees 

with a guaranteed annual salary. Fortnightly pay will be 
constant, whether on annual leave, long service leave, sick 
leave, paternity leave, bereavement leave, workers' compen- 
sation or other approved reasons. 

8.—Annualised Salaries. 
(1) Employees fortnightly payment shall be one twenty- 

sixth of the annual deemed salary for the employee's grade 
as set out in Appendix 1.—Salary Rates and Allowances. 

(2) The annualised deemed salary includes the ordinary 
72 hour fortnight and consolidation of all existing award pay 
additions and allowances (except first aid, travel and meal 
allowance) plus a committed number of additional worked 
hours as set out in Appendix 1.—Salary Rates and 
Allowances. 

(3) Salary adjustments arising from short term anomalies 
shall be determined for each fortnight and implemented in 
the following pay period. Such adjustments shall not be 
considered as forming part of the annual salary. They will 
include: 

(a) Payment for temporary team leader (leading hand) 
duties (minimum period one working day). 

(b) Change of grade (minimum period of 72 continu- 
ous ordinary hours). 

(c) Any period of unpaid leave. 

9.—Hours of Work. 
(1) The hours of work for each employee will comprise 

ordinary hours in accordance with the award plus the 
overtime hours required in accordance with each employee's 
commitment to additional hours as provided in this clause. 

(2) The salary package is offered and accepted on the 
understanding that cover will be provided as requested (and 
within reason) to meet the operational and maintenance 
needs of the company. 

(3) The intent of the agreement is not to manufacture extra 
working hours in order to ensure total use of hours 
committed. 

(4) Consistent with the relevant departments' require- 
ments and by mutual agreement individuals may be allowed 
to change their additional hours commitment level to meet 
changed personal circumstances. 

(5) The company shall be obliged: 
(a) To minimise the use of additional hours and, in 

particular, the need for employees to attend on 
rostered days off and call outs. 

(b) To not seek the attendance of employees unrea- 
sonably. 

(c) To ensure that employees within all grades and at 
all levels proportionally share all additional hours, 
as equally as possible. 

(d) To acknowledge that, exceptionally, prior com- 
mitments may restrict an employee's availability 
to work additional hours on a particular occasion. 
This does not absolve the employee from the 
responsibility of working a fair share of additional 
hours. 

(6) An employee commencing part way through the year 
will be offered a pro-rata number of additional hours based 
on the additional hours requirement of the department 
determined at that time. 

(7) Where it is necessary to work additional hours, 
employees will be given as much notice as practicable in the 
circumstances. 

(8) (a) The additional hours of attendance of each 
employee will be recorded. This information will 
be regularly updated and made available for 
review on a fortnightly basis. 

(b) Records will be available to each employee to 
show how many additional hours have been 
credited as the year progresses so that the use of 
this time is proportionally balanced between 
individuals. The balance of hours outstanding will 
be notified to each employee at fortnightly 
intervals. 

(c) Further records will be kept to show the number 
of occasions when individuals work on rostered 
days off, are "called out" or work on a public 
holiday, with the aim of ensuring fairness. 

(9) All training outside of ordinary working hours will be 
debited against additional hours committed. 

(10) Where it is necessary to call someone back to work, 
the minimum number of hours in attendance shall be 
recorded for the purposes of subclause (8) hereof as four. For 
hours worked in additional to four, the actual number of 
hours attended will be credited. In either case, travelling 
time of one hour will also be credited as one additional hour. 

(11) Additional hours' commitments (as shown in 
Appendix 1.—Salary Rates and Allowances) are those hours 
worked in addition to a 72 hour fortnight. 

(12) At the end of each twelve month period, the 
outstanding balance of unused additional hours, will be 
written off and not carried forward as an on-going obligation 
of the employee. 
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Any committed additional hours which are written off, 
will not result in a reduction of salary. 

As such, the additional hours' committed by each 
employee for the year are the maximum the employee will 
be required to work. 

10.—Leave Conditions. 
(1)(a) Sick Leave 

Except as provided in paragraph (b) hereof, sick 
leave will continue to be provided in accordance 
with Clause 17.—Sick Leave of the award except 
that existing entitlements and additional sick leave 
entitlements accrued and utilised during the term 
of the agreement will be paid at the annualised 
salary rate contained in Appendix 1.—Salary 
Rates and Allowances of the agreement. 

(b) An employee who is claiming payment for sick 
leave in accordance with subclause (9) of Clause 
17.—Sick Leave of the award will only receive 
payment at the award rate of pay for his/her 
classification. 

(2) Annual Leave 
Annual leave will continue to be provided in accordance 

with Clause 14.—Annual Leave of the award except that 
existing entitlements and additional entitlements accrued 
and utilised during the term of the agreement will be paid 
at the annualised salary rate contained in Appendix 
1.—Salary Rates and Allowances of the agreement. Not- 
withstanding the award conditions, the payment for annual 
leave as provided in this subclause shall be inclusive of 
17.5% loading. 

(3) Public Holidays 
Public holidays will continue to be provided in accor- 

dance with Clause 15.—Public Holidays of the award except 
that existing entitlements and additional entitlements ac- 
crued and utilised during the term of the agreement will be 
paid at the annualised salary rate contained in Appendix 
1.—Salary Rates and Allowances of the agreement. 

(4) Long Service Leave 
Long service leave will continue to be provided in 

accordance with Clause 16.—Long Service Leave of the 
award except that existing entitlements and additional 
entitlements accrued and utilised during the term of the 
agreement will be paid at the annualised salary rate 
contained in Appendix 1.—Salary Rates and Allowances of 
the agreement. 

By request payment for long service leave may be made 
at commencement of the leave period. 

(5) Paternity Leave 
Any paternity leave granted during the term of this 

agreement in accordance with Clause 19.—Paternity Leave 
of the award shall be paid at the annualised salary rate 
contained in Appendix 1.—Salary Rates and Allowances of 
the agreement. 

(6) Bereavement Leave 
Any bereavement leave granted during the term of this 

agreement in accordance with Clause 20.—Bereavement 
Leave of the award shall be paid at the annualised salary rate 
contained in Appendix 1.—Salary Rates and Allowances of 
the agreement. 

11.—Superannuation. 
Notwithstanding the provisions of subclause (2) of Clause 

27.—Superannuation of the award, calculation of the 
company's contribution to the Productivity Superannuation 
Scheme for the term of the agreement shall be based on the 
deemed annualised salary contained in Appendix 1.—Salary 
Rates and Allowances of the agreement. The level of 
contribution will be increased to 7.5% of annual deemed 
salary for the term of the agreement, and will replace all 
existing company contributions inclusive of the CCL 
Scheme. 

12.—Redundancy. 
Redundancy will continue to be provided in accordance 

with Clause 26.—Redundancy of the award except that 
entitlements to payment will be based on the annualised 
salaries contained in this agreement for the term of this 
agreement. 

13.—Use of Contractors. 
(1) Due to decreased manpower levels because of 

sickness, holiday leave, long service leave, workers' 
compensation, alternative duties, excessive plant break- 
downs, contractors may be utilised to supplement existing 
manning levels. 

(2) The company will maintain contractor use at 
appropriate levels to ensure the needs of individual 
departments are met as determined by the respective 
department head with due consultation with the shop floor 
committee. 

14.—Review and Renewal of Agreement. 
(1) The operation of this agreement will be monitored at 

regular intervals by the Consultative Committee and 
reviewed by all parties during its two year term. A formal 
review of this agreement will occur on a yearly basis. 

(2) The parties will review the agreement three months 
prior to the end of the agreement period. Such a review is 
expected to result in the re-negotiation or renewal of the 
conditions and entitlements within the agreement. 

15.—Team Leader Allowance. 
In addition to the salaries prescribed above a team leader 

(previously known as leading hand) allowance will be paid 
at the rate of 5% of the respective deemed salary level. This 
will then become his/her actual deemed salary. 

16.—Signatories. 
M. Brydon 

On behalf of Cockbum Cement Limited 
J. Sharp-Collett 
Metals and Engineering Workers' Union—Western Austra- 

lian Branch. 
R. Blewett 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
W.E. Game 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch). 
R. Todd 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 
Ted Boronovskis 
Merchant Service Guild of Australia, Western Australian 

Branch, Union of Workers. 
J.J. O'Connor 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch. 

Appendix 1.—Salary Rates and Allowances. 
(1) Day Workers 
Additional hours commitment for 1st year and 2nd year. 

Grade 200 
$ 

400 
$ 

600 
$ 

8 37,500 44,000 51,000 
7 36,500 42,500 49,000 
6 35,000 41,00) 47,500 
5 33,500 39,500 45,500 
4 32,500 38,00) 44,0)0 
3 31,000 36,500 42,000 
2 30,0)0 35,000 40,500 
1 28,500 33,500 38,50) 
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(2) Main Works Shift Rosters 
Additional hours commitment for 1st year and 2nd year. 

Grade 3 Shift 4 Shift 5 Shift 
$ $ $ 

8 52,000 48,500 49,000 
7 50,500 47,000 47,000 
6 49,000 45,000 45,000 
5 47,0)0 43,500 43,000 
4 45,000 42,000 41,000 
3 43,000 40,000 39,500 
2 41,500 38,500 37,500 
1 39,500 37,000 35,000 

Note: The above salary levels are all inclusive of 150 
additional hours. 

(3) Woodman Point Shift Rosters 
3 Shift Roster 

Grade $ 

8 52,000 
7 50,500 
6 49,000 
5 47,000 
4 45,000 
3 43,000 
2 41,500 
1 39,500 

Note: The above salary levels are all inclusive of 550 
additional hours. 

(4) Floating Plant Roster 
Grade Additional Hours $ 

DOG4 345 54,000 
DOG3 345 52,000 
DOG2 345 50,00) 
DOG1 385 49,000 

COLES VARIETY CITY STORE ROSTERING 
AGREEMENT 1993 
No. AG 68 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Coles Variety Stores. 
No. AG 68 of 1993. 

Coles Variety City Store Rostering Agreement 1993. 

COMMISSIONER A.R. BEECH. 
19 November 1993. 

Order, 
HAVING heard Mr W. Johnston on behalf of the Applicant 
and Mr A. Kirk on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Coles Variety City Store Rostering Agree- 
ment 1993 as set out in the Schedule attached hereto 
is hereby registered as an Industrial Agreement with 
effect from the 15 th day of November 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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Schedule. 
1.—Title. 

This agreement shall be known as the Coles Variety City 
Store Rostering Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Term of Agreement 
6. Relationship to Award and Agreement 
7. Purpose of this Agreement 
8. Rostering Arrangements 
9. Signatories to the Agreement 

3.—Area and Scope. 
This agreement shall apply to all workers employed by 

Coles Variety Stores in accordance with either: 
• The Shop and Warehouse (Wholesale and Retail 

Establishments) State Award 1977 (the Shop 
Award); or 

• Retail Food Services Employees' Agreement 
1991 (the Food Service Agreement) 

at Coles Variety Stores. Perth City Store, 712 Hay Street 
Mall, Perth. 

4.—Parties Bound. 
This agreement shall apply to and be binding on: 

(1) Coles Variety Stores (Coles Variety). 
(2) The Shop. Distributive and Allied Employees' 

Association of Western Australia (the SDA). 
(3) Those employees included in Clause 3.—Area and 

Scope of this agreement. 

5.—Term of Agreement. 
(1) The term of this agreement shall be 12 months from 

the 15th day of November 1993. 
(2) At the expiration of this agreement, rostering 

arrangements will again be subject to the relevant provisions 
of the Shop Award or the Food Service Agreement, as 
applicable. 

(3) Coles Variety and the SDA will discuss the 
effectiveness of this agreement 3 months prior to its 
expiration in meeting its purpose as detailed in Clause 
7.—Purpose of this Agreement. 

(4) The terms and conditions of this agreement shall not 
be used in the arbitration of any other matter and shall not 
be seen as a precedent for any other matter. 

6.—Relationship to Award and Agreement. 
(1) This agreement shall be read and interpreted in 

conjunction with the Shop Award and the Food Service 
Agreement as applicable. 

(2) Where there is any inconsistency between the terms 
of this agreement and the terms of the Shop Award or the 
Food Service Agreement, this agreement shall prevail to the 
extent of any inconsistency. 

(3) This agreement only seeks to govern rostering 
arrangements. The existence of this agreement does not limit 
changes in other terms and conditions of the Shop Award 
or Food Service Agreement as they affect workers at Coles 
Variety during the term of this agreement. 

7.—Purpose of this Agreement. 
This agreement is intended to facilitate additional 

rostering flexibility for Coles Variety Perth City Store so as 
to prevent any requirement for redundancies or short time 
work. 

8.—Rostering Arrangements. 
(1) Coles Variety may require an employee to work 

ordinary hours on no more than 20 days in each 4 week 
cycle. 
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This provision shall prevail over paragraph (l)(c) of Part 
1—Hours of Work of Clause 9.—Hours of the Shop Award 
and paragraph (l)(c) of Part I—Hours of Work of Clause 
9.—Hours of the Food Service Agreement, so that, for the 
term of this agreement, employees shall not take a monthly 
rostered day off. 

(2) In addition to the rosters permitted by Part III of 
Clause 9.—Hours of the Shop Award and Part III of Clause 
9.—Hours of the Food Service Agreement, an employee 
may be rostered in accordance with one of the following 
rosters: 

(a) Weekly Monday to Friday roster of 38 hours' per 
week comprising 5 days with a minimum engage- 
ment of 5 hours and a maximum engagement of 
10.5 hours (excluding meal breaks). Provided that: 

1 day of 10.5 hours (excluding meal breaks) 
may be rostered in any week, and all other days 
shall not exceed 9 hours (excluding meal breaks). 

(b) Weekly Tbesday to Saturday roster of 38 hours' 
per week comprising 5 days with a minimum 
engagement of 5 hours and a maximum engage- 
ment of 10.5 hours (excluding meal breaks). 
Provided that: 

1 day of 10.5 hours (excluding meal breaks) 
may be rostered in any week, and other days shall 
not exceed 9 hours (excluding meal breaks). 

(c) Weekly Monday to Saturday 4 day roster of 38 
hours' per week comprising 4 days with a 
minimum engagement of 8.5 hours (exclusive of 
meal breaks) and a maximum engagement of 10.5 
hours (exclusive of meal breaks). Provided that: 

(i) 2 days of 10.5 hours (exclusive of meal 
breaks) may be rostered in any week and all 
other days shall not exceed 9 hours (exclud- 
ing meal breaks); and 

(ii) such roster shall provide for 3 days off in 
each rostered week of which 2 days shall be 
consecutive. 

(d) Fortnightly Monday to Saturday roster of 76 hours 
per fortnight comprising 9 days with a minimum 
engagement of 5 hours and a maximum engage- 
ment of 10.5 hours (excluding meal breaks). 
Provided that: 

(i) week 1 in such a roster shall comprise of 5 
days Tbesday to Saturday and week 2 in such 
roster shall comprise 4 days Wednesday to 
Saturday; 

(ii) 3 days of 10.5 hours (excluding meal breaks) 
may be rostered in any fortnight and all other 
days shall not exceed 9 hours (excluding 
meal breaks); and 

(iii) 1 day of 5 hours may be rostered in any 
fortnight. 

(e) Fortnightly Monday to Saturday roster of an 
average 76 hours' per fortnight comprising 10 
days of 7.6 hours' duration (exclusive of meal 
breaks). Provided that: 

1 rostered week in each fortnightly cycle shall 
comprise 6 rostered starts (Monday to Saturday) 
and 1 rostered week in each fortnightly cycle shall 
comprise 4 rostered starts (Tbesday to Friday). 

9.—Signatories to the Agreement. 
Joseph Bullock For and on behalf of The Shop, Distrib- 

utive and Allied Employees' Associa- 
tion of Western Australia 

David Oldfield For and on behalf of Coles Variety 
Stores 

73 W.A.I.G. 

Editor's Note: Reasons for Decision published only. 

HEALTH CARE SERVICES (PRIVATE 
CONTRACTORS) AWARD 

No. A 7 of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Berkeley Challenge Pty Ltd and Others. 

No. A7 of 1991. 

Health Care Services (Private Contractors) Award. 

CHIEF COMMISSIONER W.S. COLEMAN. 
3 November 1993. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is an application by The 
Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch ("the FMWU") for a new award to be known 
as the Health Care Services (Private Contractors) Award. 
The proposed Scope of the new award follows: 

"Notwithstanding the provisions of the Catering 
Employees' (Nationwide Food Service) Award 1990 
this award shall apply to all persons employed in a 
classification contained in Clause 33.—Wages of this 
award by employers who provide cleaning and/or 
catering and/or gardening services and services inci- 
dental thereto pursuant to a contract for services to a 
principal who is engaged in the provision of: 

(a) private hospital care to the public; or 
(b) residential accommodation and/or personal 

care facilities for aged or disabled persons; 
or 

(c) education and/or training and/or residential 
accommodation to intellectually handi- 
capped persons." 

Clause 33—Wages which is referred to in the proposed 
scope clause for the purpose of identifying the classifica- 
tions of employees to whom the award will apply states: 

33.—Wages. 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be as it is 
set out hereunder: 
LEVEL 1: $ 

Per Week 
Comprehends the following classes of 
work: 
Car Park Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (other) 
Pantry Assistant 
Hostel Services Assistant 
Yard Assistant 
Ward Assistant 
1st year of employment 369.80 
2nd year of employment 374.30 
3rd year of employment and thereafter 378.30 

LEVEL 2: 
Comprehends the following classes of 
work: 
Machinist 
House Parent 
Gardener (only one employed) 
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Per Week 
Orderly (handling patients) 
First Laundry Worker 

(where more than 1 employed) 
Washing Machine Attendant 
1st year of employment 374.90 
2nd year of employment 379.80 
3rd year of employment and thereafter 384.10 

LEVEL 2A: 
Window Cleaner 
1st year of employment 378.30 
2nd year of employment 382.60 
3rd year of employment 387.10 

LEVEL 3: 
Comprehends the following classes of 
work: 
Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistants 
Gardener (Herbicide and Propagator) 
Machinist (who cuts and fits) 
Boiler Firing Orderly 
CSSD Assistant (1st year of employ- 
ment) 
Maintenance Employee 
1 st year of employment 384.10 
2nd year of employment 388.20 
3rd year of employment and thereafter 392.30 

LEVEL 4: 
Comprehends the following classes of 
work: 
TSSU Assistant (2nd, 3rd year of em- 

ployment and thereafter) 
CSSD Assistant (2nd, 3rd year of 

employment and thereafter) 
Cook 
1st year of employment 389.00 
2nd year of employment 393.60 
3rd year of employment and thereafter 397.30 

LEVEL 5: 
Comprehends the following classes of 
work: 
Cook (only one employed) 
Storeperson 
Driver (under 3 tonnes) 
1st year of employment 404.00 
2nd year of employment 407.60 
3rd year of employment and thereafter 411.30 

LEVEL 6: 
Comprehends the following classes of 
work: 
Driver (over 3 tonnes) 
Bus Driver (less than 25 passengers) 
Canteen Supervisor 
1st year of employment 407.80 
2nd year of employment 411.30 
3rd year of employment and thereafter 414.80 

LEVEL 7: 
Comprehends the following classes of 
work: 
Bus Driver (over 25 passengers) 
Second Cooks 
1st year of employment 417.30 
2nd year of employment 422.20 
3rd year of employment and thereafter 426.40 

LEVEL 8: 
F 

Comprehends the following classes of 
work: 
Senior Food Service Attendant 

(Hospitals less than 100 beds) 
Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook 

(where more than one employed) 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

LEVEL 9: 
Comprehends the following classes of 
work: 
Tradesperson Cook 
Senior Food Services Attendant 

(more than 100 beds) 
Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/Housekeeper 
Cleaning Services Supervisor 
Linen Services Supervisor 
1 st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

LEVEL 10: 
Comprehends the following classes of 
work: 

1 st year of employment 475.50 
2nd year of employment 481.90 
3rd year of employment and thereafter 488.00 

(2) Junior Employees: 
The Minimum rate of wage payable to junior hospital 

employees shall be the following percentage of the 
prescribed wage for an adult employee in his/her first year 
of employment doing the same class of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(3) General Conditions: 
(a) Leading Hands: In addition to the rates herein 

prescribed a leading hand shall be paid per week: 
$ 

(i) If placed in charge of not less than 
three and not more than 10 other 
employees 14.20 

(ii) If placed in charge of more than 10 
and not more than 20 other em- 
ployees 21.40 

(iii) If placed in charge of more than 20 
other employees 28.50 

(b) Where the term "year of employment" is used in 
this clause, it shall mean all service whether full 
time or part time and regardless of the class of 
work with that employer. 

Such service shall be calculated in periods of 
calendar years from the date of commencement of 
work with the employer and shall be by automatic 
progression subject to satisfactory service. 

Provided that in determining the rate of wage 
of an employee nineteen years of age and over, 
service prior to attaining the age of nineteen years 
shall not be counted in determining the total 
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service of an employee for the purpose of this 
clause. 

(c) A casual employee shall be paid a loading of 
twenty five percent over the rates specified in this 
clause. 

(d) The hourly rate for an employee working an 
average of 38 hours per week shall be calculated 
by dividing the weekly rate herein expressed by 
40. 

(e) The hourly rate for an employee actually working 
3 hours shall be calculated by dividing the 
weekly rate herein expressed by 38. 

The new award seeks to replace the Hospital Workers 
(Cleaning Contractors—Private Hospitals) Award 1978 No. 
R 2 of 1977 and Crothall Hospital Services (W.A.) Ply Ltd 
Award No. A 3 of 1987. 

The Scope of the Hospital Workers (Cleaning Contrac- 
tors—Private Hospitals) Award 1978 provides: 

" 3.—Scope. 
(1) This award shall apply to the workers described 

in Clause 32—Wages of this award employed by 
cleaning contractors in hospitals and to all 
employers employing those workers. 

(2) For the purpose of this clause, hospital includes 
any establishment which provides accommoda- 
tion and nursing care for persons and which for 
that reason receives a subsidy under the provision 
of the Aged and Disabled Persons Homes Act 
1954 or the Mental Health Act 1962. 

(3) This award shall not apply to the workers or 
employers referred to in subclause (1) hereof with 
respect to work: 

(a) not done in a hospital; or 
(b) done in hospitals the subject of the Hospital 

Workers (Government) Award No. 21 of 
1966." 

Clause 3—Scope in the Crothall Hospital Services (W.A.) 
Pty Ltd Award states: 

3.—Scope. 
This award shall apply to employees employed in the 

callings listed in Clause 32.—Wages, employed by 
Crothall Hospital Services (WA) Pty Ltd in private 
hospitals and nursing homes." 

Berkeley Challenge Property Services Pty Ltd, and 
United Health Services Pty Ltd parties to these proceedings 
express their consent to the issuance of the new award. 
Subsequent to the conclusion of preliminary proceedings 
Fisher Cleaner Services made an appearance. 

Spotless Catering Services Ltd trading as Nationwide 
Food Service ("Spotless Catering") a company upon which 
service of the proposed award was effected, seeks to be 
excluded from the operation of the proposed award or 
alternatively seeks to have their respondency set aside 
pending other initiatives which could be the subject of 
negotiations with the applicant union. It is asserted that 
Spotless Catering's respondency to the Catering Employees' 
(Nationwide Food Service) Award 1990 (the "Nationwide 
Award") either makes coverage of its operation by the 
proposed award unnecessary or introduces a degree of 
overlapping between two awards which will lead to 
confusion and administrative complexity. Spotless Catering 
also raises an objection to the issuance of the new award on 
grounds that it is contrary to the Wage Fixing Principles 
[(1992) 72 WAIG 191]. 

The Scope provision in the Catering Employees' (Nation- 
wide Food Service) Award 1990 provides: 

'' 4.—Scope. 
This award shall apply to all employees employed 

in the callings described in Clause 22 of this award, by 
Nationwide Food Service Pty Ltd only, in Restaurants 
and/or Tearooms and/or Catering Establishments, as 
defined in Clause 6 of this award. This award shall not 
apply in any establishment licensed as a hotel, limited 

hotel or tavern, pursuant to the Liquor Act 1970, or to 
any person employed under the terms of the Industrial 
Catering Workers' Award No. 29A of 1974, as varied, 
or any replacement thereto." 

A "Catering Establishment" is defined under Clause 
6—Definitions of the Nationwide Award in the following 
terms: 

"2. "Catering establishment" shall mean any build- 
ing or place where meals and/or light refreshments 
and/or drinks are served and provided for wed- 
dings, parties, dances, social functions, disco- 
theques, cabarets, theatres, festivals, fairs, exhibi- 
tion buildings, cultural centres, convention cen- 
tres, entertainment centres, racecourses, 
showgrounds, sporting grounds, and the like, and 
shall include the provision of catering and 
ancillary services for any other purpose." 

The applicant union submits that comprehensive award 
coverage has been established for private health care 
operations through: 

(a) the Hospital Workers (Cleaning Contractors- 
Private Hospitals) Award 1978 No. R 2 of 1977; 

(b) the Crothall Hospital Services (W.A.) Pty Ltd 
Award No. A 3 of 1987, and 

(c) the Private Hospitals Employees' Award, 1972 
No. 27 of 1971. 

It acknowledges that the initiative to establish the new 
award was prompted to a large degree by what it sees as 
Spotless Catering's movement into areas covered by the two 
common rule awards already applying to employment in 
nursing homes and other health care institutions in this state. 
It is the union's view that it is inappropriate for Spotless 
Catering to apply the Catering Employees' (Nationwide 
Food Service) Award 1990 in the circumstances of 
employment at nursing homes. The situation at the 
Catherine McAuley Family Centre was cited as an example 
of Spotless Catering's incursion into the private health care 
field. The application of the Nationwide Award to work 
previously regulated under the Private Hospital Employees' 
Award, 1972 has resulted in significant reductions in wage 
rates and changes to the contracts of employment for those 
now employed by Spotless Catering when the company 
secured contracts for the provision of catering services for 
the work which was previously done by the same personal 
as employees of an operator at the nursing home. 

The scope clause of the Private Hospital Employees 
Award states: 

"This award shall apply to all hospitals and workers 
employed therein (other than hospital(s) (sic) and 
employees already covered by Industrial Awards or 
Agreements) performing work for the public and where 
patients are received for medical, surgical, observation, 
rest or other treatment or care." 

As I understand it, the proposed award seeks to rationalise 
award coverage within private health care operations by 
providing a common rule contractors award to complement 
the common rule Private Hospital Employees' Award, 1972. 

It is submitted that the proposed wage rates are 
"substantially" the same as those that apply under current 
provisions under existing awards. (Transcript page 15). 

Support for the rationalisation of award coverage in the 
private health care industry is claimed to be consistent with 
the objects of Structural Efficiency under the State Wage 
Fixing Principles. The applicant union submits: 

(1) The advent of contractors in this industry is a 
somewhat recent development. A single award 
will recognise the development. 

(2) There will be a reduction in the number of awards 
in the industry and this is desirable. 

(3) A contractors award will "create a level playing 
field" in the industry with respect to wages and 
conditions. The potential for "cut-throat" compe- 
tition will be removed. 
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(4) A single award for contractors will facilitate 
further reform. It is argued that having different 
awards applying to different employers within the 
one industry is a barrier to there being sensible 
progression of reform within that industry. 

(5) The proposed award is consistent with the First 
Award Principle under the Wage Fixing Princi- 
ples. It follows the conditions currently existing 
within the industry. 

It was agreed by all of the parties to proceedings that the 
objection raised by Spotless Catering should be dealt with 
as a preliminary issue. 

The FMWU rejects the assertion that the Scope of the 
Catering Employees' (Nationwide Food Service) Award 
1990 already covers employment envisaged to be included 
in the proposed award. The union believes, that this is clear 
from a reading of the Nationwide Award. The "catch-all" 
provision included in the definition of a "catering establish- 
ment" does not in the union's view extend the Scope of the 
Nationwide Award to include operations not already 
expressly defined in paragraph (2) of Clause 6.—Definitions 
of the award. 

To the extent that there is any ambiguity arising from the 
inclusion of the words in the definition of "catering 
establishment" ie "and shall include the provision of 
catering and ancillary services for any other purpose", that 
can be resolved by ascertaining the intention of the parties 
when the award was amended [Application No. 1117 of 
1987 (1988) 68 WAIG 753]. It is argued by the FMWU that 
prior to that amendment a catering establishment as defined 
would not have included any operations in the private health 
care industry. The application to amend was brought by the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australia Branch, Union of Workers 
and at that time a "catering establishment" was defined as 
follows: 

"(2) "Catering Establishment" shall mean any person, 
firm or company who provides and/or serves 
meals and/or light refreshments for weddings, 
parties, dances, racecourses, showgrounds, sport- 
ing grounds and the like." 

It is submitted that the amendment to the area and scope 
under application No. 1117 of 1987 (op cit) was, according 
to the records of the Commission, not intended to affect any 
other union (see Exhibit K5). The award variation provided 
for the deletion of the definition of "catering establish- 
ment" cited above and the insertion of the following: 

"(2) "Catering Establishment" shall mean any build- 
ing or place where meals and/or light refreshments 
and/or drinks are served and provided for wed- 
dings, parties, dances, social functions, disco- 
theques, cabarets, theatres, festivals, fairs, exhibi- 
tion buildings, cultural centres, convention cen- 
tres, entertainment centres, racecourses, 
showgrounds, sporting grounds, and the like, and 
shall include the provision of catering and 
ancillary services for any other purpose." 

This amendment was considered by the Commission 
along with application No. 1118 of 1987 [(1988) 68 WAIG 
786], a variation to the Restaurant, Tearoom and Catering 
Workers' Award, 1979 No. 48 of 1978. It was said that the 
applications were substantially the same. The FMWU 
submits that the transcript of those proceedings shows that 
the interfion of the Federaiod Liquor and Allied Industries 
Employees' Union of Australia Western Australia Branch, 
Union of Workers and of Spotless Catering was to mirror 
the rectification of anomalies arising from the serving of 
liquor only in catering establishments or parts of those 
establishments covered by the Restaurant, Tearoom and 
Catering Workers' Award, 1979. It also addressed the 
nonsensical definition of a catering establishment as a 
"person, firm or company". It is submitted that on the basis 
of the transcript in proceedings in matter Nos. 1117 of 1987 
and 1118 of 1987 (op cit) that the parties could not be said 
ft have intended to extend the scope of the Nationwide 
Award into areas outside those which were consistent with 

the scope of the Restaurant, Tearoom and Catering Workers' 
Award, 1979. 

However, if it is the case that the Nationwide Award was 
found to have application to the health care industry it is 
submitted by the FMWU that the award should not stand 
alone. It is the Private Hospital Employees' Award, 1972 
that is claimed to cover employment of those performing 
duties for operators of private hospitals (and this includes 
nursing homes under the definition of "hospital" in the 
Hospitals Act No. 23 of 1927) as well as those employed 
by contractors. This award should have application in the 
circumstances of Spotless Catering's involvement in provid- 
ing catering services to nursing homes to the exclusion of 
the Catering Employees' (Nationwide Food Service) Award 
1990. Support for this approach is drawn from the Industrial 
Appeal Court decision in AAA Cleaning Service v. Hospital 
Employees Industrial Union of Workers WA [(1977) 57 
WAIG 1679]. That matter involved the provision of catering 
services by a contractor in a public hospital. The Hospital 
Workers (Government) Award No. 21 of 1966 was found to 
cover the contractor's cleaning operation in the public 
hospital to the exclusion of the Cleaners (General and 
Window) Contractors Award. The FMWU notes what it sees 
as the essential similarity between scope clauses in the 
Hospital Workers (Government) Award No. 21 of 1966 and 
that of the Private Hospital Employees' Award, 1972 in the 
respect that neither award makes a distinction between 
employees, whether employed by a principal or by a 
contractor. It is employment in the hospital that is the crucial 
factor. It is submitted that the same principles which apply 
to employment by contractors in the public hospital industry 
should have application to the circumstances of the 
provision of catering services by a contractor (Spotless 
Catering in this case) in nursing homes which are part of the 
private health care industry. 

It is submitted that in the event that the two awards are 
found to overlap, further justification for recognising the 
supremacy of the Private Hospital Employees Award can be 
drawn from the Industrial Appeal Court decision in Hungry 
Jacks Pty Ltd, Kentucky Fried Chicken, Red Rooster Foods 
and Big Rooster v. Jeffrey Wilkins and Others [(1991) 71 
WAIG 1751] ("The Fast Food Case"). The Private Hospital 
Employees' Award, 1972 is particular to employment in the 
private health care industry. It was issued in consideration 
of the conditions under which services are provided in that 
industry. While covering a greater number of employers 
than the Nationwide Award the Private Hospital Employees' 
Award focuses on particular work places albeit across an 
industry. The FMWU submits that the Nationwide Award, 
although specific to one employer only attracts relevance to 
this industry by virtue of the "catering" provisions included 
in the definition of a "catering establishment" as amended 
in 1987 (op cit). It is submitted that the scope clause and 
definition of a "catering establishment" does not evince an 
intention to address the particular requirements of the health 
care industry; rather it is for catering operations within the 
context of sporting events, entertainment venues, restaurants 
"and the like". It is submitted that when it is considered in 
its totality, the Nationwide Award should be displaced from 
any application to private health care operations by the 
Private Hospital Employees' Award. 

Finally, it is argued that even if the Commission finds that 
the Nationwide Award has application to the private health 
industry notwithstanding the area and scope of the Private 
Hospital Employees' Award, 1972, then as a matter of merit 
the Commission should issue the Health Care Services 
(Private Contractors) Award with the area and scope 
proposed. The basis upon which this submission is made is 
that: 

(1) It is The Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch and not the 
Federated Liquor and Allied Industries Employ- 
ees' Union of Australia Western Australia Branch, 
Union of Workers that has industrial coverage of 
work performed by Spotless Catering's employees 
engaged in the nursing home sector of the private 
health care industiy. 
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(2) The Nationwide Award "only entered the health 
area through the back door by amending a 
definition when it had no employees engaged in 
the health care industry''. It was some 4 years later 
that Spotless Catering exploited the amended 
definition of a "catering establishment" when it 
took over the provision of catering services at the 
Catherine McAuley Family Centre. 

(3) The Commission should not endorse a practice 
whereby Spotless Catering is able to effectively 
extend the scope of its award at the expense of 
existing awards, simply by taking over new 
contracts in industries in which it has not 
previously operated. The result would be an award 
which "creeps its way from industry to industry". 
That would occur without reference to the 
Commission and would be contrary to the spirit 
and intent of the Industrial Relations Act. 

(4) Rates of pay in the Nationwide Award are 
substantially lower than those in the Private 
Hospital Employees' Award, 1972. Employees 
performing the same duties from day to day have 
had their wages cut substantially when the 
Nationwide Award is said to replace the Private 
Hospital Employees' Award, 1972. 

(5) With Spotless Catering's ability to establish itself 
in the private health care industry through the 
provision of catering services as a contractor it is 
inappropriate to apply the Nationwide Award 
without regard to the special requirements of that 
industry. Award provisions should reflect the 
particular nature of the industry and should be 
tailored to meet those needs. 

(6) Other contractors in this industry do not have their 
own awards. The process of structural reform with 
job redesign and career structure development 
which is going on in the public and private health 
care industries will be impeded by the application 
of the Nationwide Award. It is unlikely that the 
award will be consistent with industry wide 
initiatives designed to improve productivity and 
efficiency while promoting training and career 
development. 

The applicant union submits that if all else fails and the 
Commission concludes that Spotless Catering should be 
excluded from the new award then that should not be a 
general exclusion. It should be limited to catering services 
for which Spotless Catering are currently contracted to 
provide. The Nationwide award should not be allowed to 
"creep whenever it likes" under the guise of a catch all 
definition of a "catering establishment". 

The applicant union presented evidence to show the 
impact of the application of the Nationwide Award in the 
Catherine McAuley Family Centre where employment had 
previously been regulated by the Private Hospital Employ- 
ees' Award, 1972. Mrs M.A. Ryan has worked at the centre 
for approximately two years serving meals, doing dishes and 
cleaning. On 30 June 1992 she was made redundant from 
her permanent part time position by the operator of 
Catherine McAuley Family Centre. On 1 July Mrs Ryan 
commenced work as a casual employee with Spotless 
Catering performing the same duties at the Centre. Her 
weekly hours were increased from 13.5 to 15.5 and although 
the incidence of weekend work increased, her fortnightly 
wage dropped by $70.00. Mrs Ryan was interviewed for 
employment with Spotless Catering prior to 1 July and was 
aware of the conditions including the terms that as a casual 
employee she would not accumulate an entitlement to sick 
leave or holidays. Mrs Ryan outlined the nature of her duties 
in attending to aged and infirm residents in the Centre and 
the time it takes to be conversant with the requirements of 
her position at the Centre. 

Though Ms S. Chmielewski, a union organiser with the 
FMWU presently on secondment to the Trade Union 
Trading Authority (TUTA), evidence was presented on the 
advantages of establishing the proposed award to regulate 
employment with contractors in the private health care 

industry. Ms Chmielewski outlined the strategy for struc- 
tural reform and the process by which initiatives within the 
public sector would have application in private hospitals 
including nursing homes. 

Ms R.A. Roberts, an organiser with the FMWU in the 
public and private sectors of the health care industry 
outlined the particular requirements of employment in 
catering services within hospitals and health care institu- 
tions. She was not in a position to compare those 
requirements with catering duties in schools. 

Ms S.M. Jackson, Assistant Secretary of the FMWU 
provided information on negotiations undertaken by her on 
behalf of the Federated Liquor and Allied Industries 
Employees' Union of Australia Western Australia Branch, 
Union of Workers with Spotless Catering in 1991. 

Spotless Catering opposes application of the new award 
to those areas of its operation which the award seeks to cover 
under the proposed scope provisions. An express exclusion 
from the operation of the Award is sought. If that is not 
accepted by the Commission, Spotless Catering submits that 
its respondency be set aside to allow the applicant union and 
the company the opportunity to discuss the possibility of the 
FMWU becoming a party to the Nationwide Award. 

Spotless Catering submits that the implication of the 
proposed award is that two awards will operate in the same 
area. This is because the new award will not replace the 
Nationwide Award. It is argued that each award will be 
independently enforceable under the Act. 

"You can find that Nationwide may comply with 
one and be in breech of the other, a matter which has 
been determined by this Commission many times to be 
contrary to public policy. You can be in the position 
where one award is silent on an issue. The Miscellane- 
ous Workers Union Award is silent on an issue then the 
provision of the Nationwide Award may still apply and 
vice versa. 

There will be a position with that wording "notwith- 
standing the provisions of," rather than any wording 
which overrides and replaces because that doesn't, that 
scope clause doesn't override and replace the Nation- 
wide award—it allows the two to continue to operate 
and in order to determine what particular provision 
applies in any particular circumstances to employees 
of Nationwide who may be located at that time with an 
aged and health care or health care client of Nation- 
wide, they will be continually looking to two Awards 
and trying to determine which applies at any one time. 

(Transcript page 58) 
In the circumstances of the two awards ie. the Nationwide 

Award and the proposed award, having application to work 
performed by Spotless Catering's employees in nursing 
homes and other health care institutions, it is submitted that 
the principles set out in Hungry Jacks Pty Ltd and Others 
v. G.W. Wilkins and Others (" the Fast Foods Case") (op 
cit) are relevant in considering which Award would apply. 
It is argued that the particularity of the Nationwide Award 
to that company's operations against the generality of the 
proposed common rule award would establish the suprem- 
acy of the existing award regulation. Spotless Catering 
submits that this may well be the case despite the FMWU's 
attempts to include Spotless Catering by virtue of the 
"notwithstanding" provision in the proposed scope clause 
in the award. It argues that the situation of allowing 
overlapping awards to operate should not be contemplated. 
Furthermore, even if the proposed award is capable of 
overriding the Nationwide Award it may be that, on the 
application of the Fast Foods Case to the circumstances of 
competing awards, it can only do that to the extent that the 
proposed award "covers matters dealt with by the Nation- 
wide Award because of the wording of the scope clause". 
In Spotless Catering's view that would give rise to an 
administrative nightmare. It would not serve the objects of 
the Act. The provisions of the award would be in breach of 
the First Award Principle under the State Wage Decision 
[(1992) 72 WA1G 191)] with respect to this application to 
Spotless Catering's employees. Furthermore, it is submitted 
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that application of the proposed award would be contrary to 
the Structural Efficiency Principle in that it would result in 
wage increases outside the Wage Adjustment Principle. 
There would be the potential for a "flow-on" of increases 
in wages to other Spotless Catering employees engaged in 
catering services not associated with nursing homes. The 
application of the proposed award to Spotless Catering's 
operations would subvert the intent of enterprise bargaining. 
The Nationwide Award has an enterprise focus at present. 
Spotless Catering's initiatives for structural efficiency 
should not be subsumed in a general health care industry 
strategy for change. It submits that the company has its own 
programme for training which covers the scope of its 
catering operations in age persons homes, schools, colleges 
of advanced education, boarding houses and industrial sites. 
Personnel are transferred between these work areas. The 
Nationwide Award reflects the flexibility required of 
employees and the competitive nature of Spotless Catering's 
business. 

It is submitted that the application of the new award to 
Spotless Catering would lead to uncertainty about entitle- 
ments for its employees being transferred between sites and 
difficulties for the company tendering for work. 

It is argued that the Nationwide Award already covers 
operations the new award seeks to include within its scope. 
This, it is submitted, is clear from a reading of the scope 
clause and definitions of the Nationwide Award. The only 
exclusions under the Award are those operations conducted 
pursuant to the Liquor Act 1979 or those regulated by the 
Industrial Catering Workers' Award, 1977 No. 29A of 1974. 
It is submitted that the Nationwide Award has always had 
application to aged care establishments where it has 
provided catering services going back to 1975. It is argued 
that the clarity of the scope clause and definitions under the 
Award prohibit recourse to any extrinsic material to in any 
way limit the application of the Award. Spotless Catering 
submits that it has some 200 employees of which 30 per cent 
are employed in aged persons and health care areas. This is 
said to have been the case for many years. The Nationwide 
Award has regulated their employment and in the absence 
of any ambiguity about it should continue to do so. 

Spotless Catering notes that the Awards which the present 
application seeks to replace have never applied to it's 
operations nor has there ever been the possibility of 
overlapping coverage. Why should it be bound by a new 
award which merely replaces awards which have never had 
any relevance to its business? 

As to the assertion that Spotless Catering's operations 
with respect to nursing homes are already covered by the 
Private Hospital Employees' Award 1972, these are rejected 
by the company. If contractors are already covered by that 
Award what is the basis of this application? 

Spotless Catering submits that "the legal, practical and 
public policy difficulties" of having two common rule 
awards with overlapping coverage should be sufficient for 
the Commission to desist from making an award. 

Even if it is the case that coverage under the Private 
Hospital Employees' Award, 1972 overlaps with the scope 
of the Nationwide Award the specificity of the later to the 
provision of catering services by Spotless Catering is 
sufficient to discount the applicability of the "general" 
Private Hospital Employees' Award, 1972. Spotless Cater- 
ing again draws upon the Fast Foods Case (op cit) to support 
this argument. Anyway if the Private Hospital Employees' 
Award, 1972 has the coverage argued by the union, Spotless 
Catering submits that is a sufficient reason for the 
application for a new award to be rejected. Spotless Catering 
suggests that a preferable course would be for the FMWU 
to become a party to the Nationwide Award pursuant to the 
company's application (Matter No. 281 of 1993). That 
award is the proper vehicle for the FMWU to pursue what 
it believes to be appropriate rates and conditions for those 
employed in providing catering services under Spotless 
Catering's contracts. Spotless Catering submits that the 
present application should not be allowed to divide its 
business. The company should be allowed to continue with 
the organisation of its operations the way it is—a "single 

integrated business" operating across a variety of locations 
within a geographical area covered by one award with an 
enterprise focus. 

Mr S.C. Vindin, Group Administrative Manager, Nation- 
wide Food Service a Division of Spotless Catering Service 
Ltd explained the application of the Nationwide Award to 
the company's operations. Mr Vindin expressed his views 
on the skills necessary to provide catering services across 
the range of the company's operations. These, he believes, 
are fairly similar whether the employee is working in the 
health care area or a school. Spotless Catering does not see 
its employees as part of the health care team but rather to 
complement health care providers. The company has an 
"in-house" training programme for its employees and there 
is movement of personnel between sites where Spotless 
Catering has catering service contracts. The procedures for 
recruiting employees when Spotless Catering takes over a 
new contract was outlined and the situation at the Catherine 
McAuley Family Centre was explained. Mr Vindin testified 
that Spotless Catering had operated its first contract in the 
aged persons or health care sector since 1975 (RSL War 
Veterans Home) and prior to 1988 (when the scope of the 
Nationwide Award was varied) had performed catering 
services for clients at Mertone Village Bayswater, Holly- 
wood Village Nedlands and Hill crest Centre at Fremantle. 
The implications of the FMWU's claim were considered and 
the possibility of administrative difficulties emphasised. 
The company has no doubt that the Nationwide Award has 
application to the range of its operations. 

In the response to Spotless Catering's submissions the 
applicant union rejects an exclusion for Spotless Catering 
from the scope of the proposed award and the suggestion to 
set aside the respondency until application No. 281 of 1993 
is dealt with. The FMWU sees Spotless Catering's 
arguments for exclusion from coverage by the proposed 
award as being founded upon a false premise, namely that 
the Nationwide Award already applies to its employees 
working in the health care industry. The union goes on to 
argue that even if that award has application the principles 
for ascertaining the applicability of competing instruments 
of regulation extracted from the Fast Food Case (op cit) give 
support to the relevance of the proposed award over the 
Nationwide Award. In the union's view it is the primacy of 
an award which specifically caters for the health care 
industry over one which has general application to catering 
services albeit for one operator. 

To the extent that the "all encompassing" provisions of 
the Nationwide Award with respect to catering establish- 
ments are ambiguous it is in the union's view proper that 
the intention of the parties be ascertained from the 
documentation available to the Commission (Exhibit K5: 
note on file 1117 of 1987) and the transcript of proceedings 
when the definition of a "catering establishment" was 
determined in its present form. (Transcript Matter 1117 of 
1987—Exhibit K6). The FMWU argues that that examina- 
tion together with the evidence of Ms Jackson who 
conducted negotiations with Spotless Catering in 1991 on 
the possibility of varying the scope of the award reveals that 
there was no intention that the award should apply to the 
health care industry nor to any industry other than the 
'' traditional areas " to which the award already covered prior 
to 1988. The application of the Nationwide Award to 
employment in the health care industry from 1975 and prior 
to 1988 was wrong. The union argues that an RSL War 
Veterans Home is nothing like a racecourse or a dance— 
those events to which application of the Nationwide Award 
was limited prior to the amendment under Matter No. 1117 
of 1987 (op cit). 

Given the applicability of the Private Hospital Employ- 
ees' Award, 1972 to Spotless Catering's health care 
operations it is not necessary to have recourse to principles 
to determine competing coverage between the Nationwide 
Award and any other existing award or proposed award. The 
union argues that the situation just does not arise. It is the 
case that the provisions of the Private Hospital Employees' 
Award, 1972 have been "accidently overridden" without 
the Commission deliberately deciding that the Nationwide 
Award should have application to employment in the health 
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care industry. To be otherwise in the union's view, would 
be to accept potentially limitless coverage under the scope 
of the Nationwide Award. 

The upshot of this application will be to effect coverage 
of employment in the health care industry through two 
awards, the existing Private Hospital Employees' Award, 
1972 and the proposed Health Care Services (Private 
Contractors) Award. The applicant union acknowledges that 
the Private Hospital Employees' Award, 1972 may need to 
include reference to the fact that the new award replaces 
coverage of employment with contractors in so far as that 
was previously covered by that award. 

However, the issues which impinge upon the determina- 
tion of the preliminary matter of Spotless Catering's 
objection to its coverage under the proposed award do not 
end here. By letter dated 10 September 1993 the FMWU 
sought the opportunity to present further evidence in support 
of its case. In that request the FMWU stated: 

"Spotless Catering Service Pty Ltd's objection to 
being made a respondent is based largely on the 
existence of the Catering Employees' (Nationwide 
Food Service) Award 1990. This award applies only to 
Nationwide Food Service Pty Ltd. Information ob- 
tained today indicates that this company no longer 
exists and was dissolved on June 29th, 1987. Therefore 
that award cannot possibly apply to employees of 
Spotless Catering Service Pty Ltd. Please find attached 
information from the Australian Securities Commis- 
sion." 

(Exhibit K12) 
The hearing was reconvened and Fisher Catering Serv- 

ices, an organisation pursuing catering contracts in areas 
coming within the scope of the proposed award was granted 
leave to intervene under Section 27 (l)(k) of the Act. The 
company foreshadowed that it would be arguing that the 
application was in breach of the Wage Fixing Principles. 

The FMWU presented documents confirming the cessa- 
tion of business of Nationwide Food Service Pty Ltd with 
effect from 1 November 1986 and of the dissolution of the 
company on 29 June 1987. (See Exhibits K12 and K13). 

It is the union's position that as the company no longer 
exists, the award no longer has application to any 
employees. Even a transmission of the business to Spotless 
Catering Service Ltd does not revive the Nationwide Award. 
That award did not have common rule application. Spotless 
Catering cannot be bound by it. There is no ambiguity with 
respect to whether or not Spotless Catering could be bound 
and therefore there is no basis upon which the Commission 
can look to material "to determine what the intention or 
otherwise is with that award". In any event if the absence 
of ambiguity can be overcome the FMWU submits that the 
history and proceedings under the Nationwide Award will 
show that it was never intended to apply to any other 
company but Nationwide Food Service Pty Ltd. Indeed 
when the Award was handed down that was made clear by 
the Commission. (See Exhibit K14—Transcript of proceed- 
ings in application No. A31 of 1981.) 

Furthermore, the union argues, it is not the case that 
proceedings in Matter No. 415 of 1991 (71 WAIG 
1848—also refer to Exhibit K15 and C9) can be relied upon 
to assist Spotless Catering to keep the Nationwide Award 
alive. That matter was an application by the Federated 
Liquor and Allied Industries Employees' Union of Australia 
Western Australian Branch, Union of Workers to vary the 
Nationwide Award to reflect the first State Wage Adjust- 
ment and for Occupational Superannuation available under 
the September 1989 State Wage Decision [(1989) 69 WAIG 
2913]. In those proceedings the advice of the company's 
advocate to the Commission was "that Nationwide Food 
Service is not a proprietary limited company". This 
information was merely incidental to the processing of the 
union's application and did not in, the FMWU's view, 
reflect an intention to vary the scope of the Award. As far 
as the union is concerned it is a fact that the scope clause 
was not varied and legally the award does not apply to 
Spotless Catering Service Ltd. The Commission has never 
intended that the Nationwide Award should apply to any 

company other than Nationwide Food Service Pty Ltd. That 
should be the basis upon which the objection to the proposed 
award should be dealt with. 

Spotless Catering acknowledges that Nationwide Food 
Service Pty Ltd has not existed since June 1987 and it 
therefore has no employees for the purpose of the 
Nationwide Award. As to how this evidence should be 
viewed it is submitted by the company that: 

"... the Commission has to take account of a couple 
of factors because they go back to the original 
submissions made by us on behalf of Nationwide Food 
Service about the principles, about the flexibility in the 
Company, ... as reasons why they ought not be made 
respondent to this application. That means you need to 
have a look at the circumstances in which Nationwide 
cease to exist as a proprietary limited company and the 
manner in which the Commission, the relevant union 
and the new corporate entity have treated the Award 
since 1987. The Commission is also going to have to 
consider the effect in terms of award coverage if it 
treats the Nationwide Award for the purpose of this 
application as not applying.'' 

(Transcript page 148) 
Spotless Catering submits the following: 

— Since 1987 the Nationwide Award has been varied 
on a number of occasions and the company has 
always treated itself as being bound by it. 

— The relevant union has also continued to apply the 
Nationwide Award. 

— With the corporate restructuring of Nationwide 
Food Service Pty Ltd the Nationwide Award 
ought to have been varied to reflect the new entity 
because it wasn't intended that the Award would 
have common rule application. 

— Despite the dissolution of Nationwide Food 
Service Pty Ltd, the Award remains valid until it 
is cancelled, suspended or replaced—that is clear 
from section 37 (4) of the Act. 

— The relevant union, and the Commission were 
aware of the status of the Nationwide Award 
following the change in corporate entity. Indeed 
action was initiated pursuant to Section 46 of the 
Act (See Exhibits C6 and C7). It was understood 
by all concerned that unless something was done 
the Restaurant, Tearoom and Catering Workers' 
Award, 1979 would apply. 

— In March 1991 the relevant union recognised the 
correct corporate entity and sought to effect a 
position with respect to a federal award applica- 
tion on the basis of the operation of the Nation- 
wide Award. (See Exhibit C8). 

— Application No. 415 of 1991 dealt with by the 
Commission in May 1991, proceeded on the basis 
that the relevant union and the respondent were 
aware of the deficiencies in the Nationwide Award 
and that although attempts to correct the identifi- 
cation of the employer were inadequate, the 
parties to that application clearly intended it to 
happen. (Refer to Exhibit C9—page 12). 

— The purpose of Application No. 415 of 1991 
clearly contemplated by the Commission, the 
relevant union and the company was to enhance 
operational flexibility including the ability to 
transfer Spotless Catering's employees between 
jobs. That was consistent with structural effi- 
ciency. The intent of that should be retained with 
the recognition and rectification of the Nationwide 
Award. 

— A subsequent application has been made to rectify 
the naming of the proper corporate entity for the 
operation of the Nationwide Award. (Application 
No. 825 of 1992). 

— In view of the history of the Nationwide Award 
it would be inequitable to treat that Award as not 
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applying for the purposes of determining respon- 
dency to the application of the new award. What 
errors exist can be corrected by means of 
applications presently with the Commission. 

— Rectification of the Nationwide Award for the 
purposes of coverage of Spotless Catering's 
operations would be consistent with Section 26 of 
the Act. 

— It is clear from the correspondence between the 
relevant union and the company that if the 
Nationwide Award does not apply, as contended 
by the FMWU, then the Restaurant, Tearoom and 
Catering Workers' Award, 1979—a common rule 
award of the Commission—does apply. That 
operates in all the areas in which Nationwide 
provides catering services including health care 
establishments. The effect of this with the opera- 
tion of the proposed award would be overlapping 
coverage by two common rule awards. However, 
the Restaurant, Tfearoom and Catering Workers' 
Award, 1979 has not been reviewed under 
structural efficiency. The proper course would be 
to rectify the Nationwide Award so that the 
enterprise specific initiatives already progressed 
under the Nationwide Award should be allowed 
to apply. That is consistent with the course 
promoted by the relevant union and evidenced by 
Application No. 415 of 1991. 

Although Spotless Catering's objection to its coverage 
under the proposed award has to be considered as a 
preliminary matter, in the first instance it is necessary to 
address the fundamental issue of whether or not an award 
should be made. The absence of opposition to an award 
issuing does not dispose of that consideration. The applicant 
union has the burden of establishing that on the substantial 
merits of the case an award should be handed down. (See 
Hamersley Iron Pty Ltd v. ADSTE [(1984) 64 WAIG 852]). 
Relevant considerations necessary for the Commission to 
reach a decision on an application for a new award are 
reviewed by the Full Bench in the Seaman's Union of 
Australia, W.A. Branch v. Dampier Salt (Operations) Pty 
Ltd and the AWU [(1991) 71 WAIG 3154 at 3155]. These 
are matters to which I have given consideration. 

It is the thrust of the FMWU's case that the new award 
would facilitate developments within the health care 
industry associated with the provision of cleaning, catering, 
gardening and services incidental to these tasks. By creating 
a 'level playing field' in this industry it is inferred that 
standards of services will be maintained and improved. 
Opportunities to promote structural efficiency will be 
enhanced. The work to be covered by the proposed award 
is said to be particular to environments created within 
private hospitals, residential accommodation and personal 
care facilities for aged and disabled persons and education, 
training and residential accommodation for the intellectually 
handicapped. I can accept that these environments can give 
rise to particular demands from those whose duties are 
ancillary to the health care providers and educationalists 
working with patients. I can appreciate that in the interests 
of structural reform and the development of career opportu- 
nities those working either for principals or contractors will 
be served by the making of an award which has an industry 
focus. This I believe to be in the community's interest. But 
that is not to deny or in an way inhibit developments that 
should subsequently take place at an enterprise level where 
the employer is a contractor engaged by a principal to 
provide the service. 

However, it is necessary to ascertain the limits of what 
is called the 'health care industry' and the extent to which 
the scope clause marks out the area in which the proposed 
award will operate. 

As I understand it that area is to be identified from the 
existing award coverage afforded by the operations of the 
Hospital Workers (Cleaning Contractors—Private Hospi- 
tals) Award 1978, the Crothall Hospital Services (W.A.) Pty 
Ltd Award and the Private Hospital Employees' Award, 
1972. The proposed award picks up cleaning services 

already provided by a contractor in this industry under the 
first mentioned award; from the second award a range of 
services are identified including cleaning, gardening and 
catering but extending to those provided by orderlies and 
machinist tradespersons and others. The Ftivate Hospital 
Employees' Award, 1972 covers employment (not already 
the subject to regulation under industrial awards or 
agreements) which is performed in hospitals 'for the public 
and where patients are received for medical, surgical, 
observation, rest and other treatment or care'. 

From what was put to me in the course of these 
proceedings it appears that the definition of "hospital" 
under the Hospitals Act is important to the identification of 
places where care and services coming within the limits of 
the health care industry care provided. Similarly, the 
identification of an establishment which provides accommo- 
dation and nursing care for persons and for that reason 
receives a subsidy under the provision of the Aged and 
Disabled Persons Home Act 1954 or the Mental Health Act 
1962 also comes within the area that is intended to be 
covered by the proposed award in its application to the 
health care industry. 

I consider that it is necessary for the efficiency of the 
proposed award for these limits to be specified by direct 
reference to the appropriate statutory definitions. Presuma- 
bly the identification of establishments where education 
and/or training and/or residential accommodation is pro- 
vided to intellectually handicapped persons will be covered 
by reference to the Hospitals Act or Mental Health Act. 

If there is an issue of competing industrial coverage 
between the applicant union and the Federated Liquor and 
Allied Industries Employees' Union of Australia Western 
Australia Branch, Union of Workers arising from the 
operation of the new award (I do not believe this to be the 
case and none was raised before me by the unions) the 
statutory definition of establishments which clearly come 
within the health care industry will overcome the potential 
for disputation. 

The necessity for more definition to be given to the scope 
clause in the proposed award is particularly important in the 
area of aged persons accommodation. The applicability of 
the proposed award as against existing coverage in places 
which are not nursing homes and not establishments that 
would come within the health care industry needs to be 
clarified. Without this there is the likelihood of protracted 
disputation between operators of some aged persons 
residential accommodation and the applicant union as to the 
limits of the scope of the proposed award. This much is 
apparent from issues which were canvassed in the objection 
raised by Spotless Catering. 

The Nationwide Award, the subject of detailed scrutiny 
in these proceedings has the acknowledged deficiency of 
being specific to a dissolved corporate entity. Furthermore, 
it would appear to suffer from the inadequacy of the 
omission of named parties pursuant to Section 38 of the Act. 
While the award remains valid under Section 37 of the Act 
it is inoperative given its deficiencies. 

In these circumstances there are no grounds upon which, 
on the basis of the Nationwide Award, the objection to the 
application of the proposed award to Spotless Catering's 
operations can be sustained. Furthermore, proceedings 
pursuant to Application No. 415 of 1991 (op cit) do not in 
my view disclose an intent to rectify the fundamental 
deficiency of the identification of the correct corporate 
entity by altering the scope of the Nationwide Award. In the 
absence of the operation of the Nationwide Award the 
Restaurant, Tfearoom and Catering Workers' Award, 1979 
would appear to have relevance to the Spotless Catering's 
operation—at least to the extent that it covers catering 
services coming within the scope of that award. From this 
the issue arises as to whether there is overlapping coverage 
between the Restaurant, Tearoom and Catering Workers' 
Award, 1979 and the Private Hospital Employees' Award, 
1972. But that issue is not directly before me. In passing I 
note that the Restaurant, Tearoom and Catering Workers' 
Award, 1979 is also deficient in that it does not identify the 
named parties to the award pursuant to the requirements of 
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Section 38 of the Act. This may raise doubts about the 
efficiency of the amendments to the award processed under 
Application No. 1118 of 1987 (op cit) and subsequent 
applications whereby definitions under the scope clause 
were varied. However, I do not consider that the making of 
the proposed award is prejudiced by these matters given 
what I have said about the necessity to limit the scope of the 
proposed award by specific reference to statutory definitions 
of establishments coming within the health care industry. 

In summary I am satisfied that subject to appropriate 
amendment to the scope clause the applicant union has 
discharged the burden of establishing that prima facie the 
proposal award could be made. Given the status of the 
Nationwide Award the objection raised by Spotless Catering 
cannot be sustained. 

At this time no consideration has been given to the 
application's compliance with the Wage Fixing Principle. 

Appearances: Mr D. Kelly appeared on behalf of the 
Applicant Union. 

Mr L. Joyce and later Ms G. Marton and Mr J. Blackburn 
appeared on behalf of Respondents with whom warrants 
have been filed. 

Mrs J. Crowhurst (Of Counsel) and with her Ms R. Miller 
(Of Counsel) appeared on behalf of Spotless Catering 
Service. 

HEAT CONTAINMENT INDUSTRIES ENTERPRISE 
AGREEMENT 1993 
No. AG 59 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Brick, Tile and Pottery Industrial Union of 
Australia (Union of Workers) Western Australian Branch 

and 
Heat Containment Industries. 

No. AG 59 of 1993. 
Heat Containment Industries Enterprise Agreement 1993. 

COMMISSIONER A. R. BEECH. 
1 December 1993. 

Order. 
HAVING heard Mr J. Bainbridge on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Heat Containment Industries Enterprise 
Agreement 1993 as set out in the Schedule attached 
hereto is hereby registered as an Industrial Agreement 
with effect from the commencement of the first pay 
period beginning on or after the 21st day of October 
1993. 

(Sgd.) A.R. BEECH, 
[U.S.] Commissioner. 

Schedule. 
1.—Title. 

This agreement shall be known as the Heat Containment 
Industries Enterprise Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Relationship to Parent Award 

5. Operation of Agreement 
6. Consultative Committee 
7. Intention 
8. Objectives 
9. No Further Claims 

10. Commitment 
11. Wages 
12. No Industrial Action for the Duration of the 

Agreement 
13. Grievance and Disputes Procedures 
14. Declaration and Signatories 

3.—Area and Scope. 
(1) This agreement will be binding on Heat Containment 

Industries management and all plant employees of Heat 
Containment Industries located at Beard Street, Kwinana in 
the State of Western Australia and The Federated Brick, Tile 
and Pottery Industrial Union of Australia (Union of 
Workers) Western Australian Branch. 

(2) The parties oppose any other applications by other 
parties to be joined to this agreement. 

4.—Relationship to Parent Award. 
(1) This agreement shall be read and interpreted wholly 

in conjunction with the Heat Containment Industries 
(Refractory Specialties) Award No. 3 of 1981. 

(2) Where there is any inconsistency between this 
agreement and the parent award, this agreement shall prevail 
to the extent of the inconsistency. 

(3) All parties agree that during the term of this 
agreement, discussions will take place with a view to 
combining the existing award and agreement into one 
complete agreement reflecting the intentions set out in 
Clause 7.—Intention and Clause 8.—Objectives of the 
agreement. 

5.—Operation of Agreement. 
This agreement shall take effect from the commencement 

of the first pay period beginning on or after the 21 st October 
1993 and shall remain in operation for a period of 24 months 
from the date of commencement. 

6.—Consultative Committee. 
A single bargaining consultative unit has been formed 

consisting of employees and management. This committee 
will provide the forum for ongoing negotiations at the 
enterprise level between management and employees with 
respect to common goals and intentions. 

Members of this consultative committee are committed 
to co-operating positively to ensure the efficiency, produc- 
tivity and international competitiveness of Heat Contain- 
ment Industries and to enhance the opportunities and job 
security of its employees and to facilitate the successful 
introduction of changes on an ongoing basis. 

The parties agree that a formal meeting will take place 8 
weeks prior to the expiration of this agreement to plan 
ongoing discussions in regard to enterprise bargaining. 

7.—Intention 
It is the object of the parties involved in this agreement 

to: 
(1) Implement and maintain a new work place culture 

with the hallmarks of co-operation and change, 
promoting a more harmonious and productive 
working environment; 

(2) Establish improved and effective consultation and 
communication procedures between management 
and employees; 

(3) Implement work place practices so as to provide 
for more flexible working arrangements including 
hours of work, which improve the efficiency and 
productivity of the manufacturing plant, enhance 
skills and job satisfaction and assist positively in 
enhancing the objectives of Heat Containment 
Industries. 
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8.—Objectives 
The object of this clause is to detail specific enterprise 

initiatives that will enable Heat Containment Industries to 
successfully compete in the domestic and overseas market. 

The parties recognise the need to continually seek 
productivity and quality improvements in a safe working 
environment. 

In order to achieve this objective the parties will 
undertake a comprehensive review of work place customs 
and practices so as to provide for more flexible working 
arrangements. This will improve the efficiency of Heat 
Containment Industries and enhance employee skills and job 
satisfaction. 

Employees will be fully represented and consulted 
throughout this process of change. 

These objectives will be implemented over a 24 month 
period. 

(1) Both parties will work towards the cultural changes 
necessary to achieve the intentions set out in Clause 
7.—Intention, of this agreement. 

This will involve employees taking more responsibility 
and accountability in their work. 

The parties are committed to co-operating positively to 
exchange information to assist the change progress. Changes 
will occur that recognise the important contribution all 
employees are making to Heat Containment Industries. 
Participation will be developed throughout the work place. 

(2) The parties agree to commit themselves to actively 
participating in the training and development required to 
implement the quality assurance program. 

(3) A system to measure productivity will be developed 
encompassing all relevant factors including: 

— man hours per unit produced; 
— reject rate; 
— total output; 
— downtime; 
— safety; 
— absenteeism; 
— quality; 
— cost. 

(4) Flexible work rosters will be developed whereby 
employees will undertake job or duty subject to their level 
of skill, knowledge and competence, as well as any licensing 
restrictions or legal requirements. 

(5) Review methods whereby greater flexibility can be 
introduced into existing shift arrangements with a view to 
increasing production. 

This will involve investigation of a number of plant 
development options. 

(6) The parties are committed to training as required by 
Heat Containment Industries to ensure the acquisition of 
skills to ensure a flexible work force. 

Training programmes will be developed as appropriate to 
allow employees to take advantage of cross skilling or multi 
skilling opportunities. 

Duties to include: 
(a) Packing and palletising; 
(b) batching and mixing; 
(c) drying and crushing; 
(d) forklift driving; 
(e) loader driving; 
(f) limited maintenance work. 

Employees will then: 
(a) be given greater responsibility for decisions 

relating to their own work area; 
(b) identify and rectify maintenance problems subject 

to satisfactory training; 

(c) liaise with all departments for problems requiring 
their assistance to ensure the problems are 
resolved; 

(d) implement continuous improvement and problem 
techniques through work place teams. 

(7) Emphasis will be placed on customer satisfaction. 
Employees will be made aware, in every area of importance, 
of quality and service and how their particular area is 
responsible for such tasks. 

(8) The use of casual employees will be required to cover 
labour shortages and the use of contractors will be required 
to provide specialist skills and/or equipment where deemed 
necessary. Casuals and contractors will also assist in peak 
work load periods or at other specified times as required. 

(9) A simplified wage structure will also be designed. 
(10) Wages will be paid weekly/fortnightly by electronic 

funds transfer to a bank nominated by each employee except 
in the case of casual employees who may, at the employee's 
option, be paid by cheque. 

(11) Annual leave shall be taken in any manner agreed to 
by the employee and employer including the option of 
payment in lieu of taking time off. 

(12) AH accrued sick leave up to the maximum allowed 
under the award will be paid out on redundancy or 
retirement. 

9.—No Further Claims. 
The parties agree that they will not pursue any extra 

claims outside this agreement except when consistent with 
the State Wage Principles. 

10.—Commitment. 
(1) The parties agree that all existing work practices will 

be retained unless amended in the course of enterprise based 
negotiations in the future. 

(a) No restrictions or demarcation on staff working on 
machinery and/or tools when necessary. 

(b) The use of casual or part-time employees. 
(c) Contractors working on site where appropriate. 
(d) Annual leave rosters designed to ensure continu- 

ous operation of the plant. 
(e) The apportionment of annual leave and long 

service leave subject to mutual agreement. 
(f) The apportionment of sick leave to be paid by 

mutual agreement. 
(2) This agreement shall not operate to cause any 

employee to suffer a reduction in ordinary time earnings, or 
to depart from standards of the Western Australian Industrial 
Relations Commission with regards to hours of work, annual 
leave with pay or long service leave with pay. 

(3) The consultative committee and the employees agree 
to continue to work towards the intentions and objectives of 
this agreement in the future. 

11.—Wages. 
(1) In accordance with this agreement employees will 

receive a wage increase of 4% in addition to their ordinary 
hourly rate of pay to take effect from the date of operation 
of this agreement. 

(2) A further wage increase of 2% in addition to the 
ordinary rate will take effect from the first pay period on or 
after 21st October 1994. 

12.—No Industrial Action for the Duration of the 
Agreement. 

The parties agree that no industrial action will be taken 
as a result of a dispute arising out of or in the course of future 
enterprise based negotiations. 

The parties also agree that there will be no disruption to 
customer supply as a result of industrial action. 



13.—Grievance and Disputes Procedures. 

In line with the new approach a revised grievance and 
disputes procedure will be adopted reflecting the co- 
operation between the company and its employees. 

(1) In the event of any employee having any grievance 
he/she shall discuss the matter with his/her immediate 
supervisor. The supervisor will endeavour to resolve the 
matter within his/her supervisory capacity. 

(2) If the matter is not resolved at this level, the supervisor 
or employee, (accompanied by his/her shop steward if 
he/she wishes), may seek to refer the grievance to more 
senior levels of line management. 

(3) Should the matter remain unsolved the line manager 
should refer the matter to the appropriate senior manager 
responsible for handling such matters and the employee may 
refer the matter to the nominated union official. 

(4) The senior management representative and the union 
concerned should hold discussions to resolve the issue. 

(5) At least 7 days should be allowed for all stages of 
discussions to be finalised. 

(6) If the matter is still unresolved after the above process 
has been followed, then either party may refer such matter 
to the Western Australian Industrial Relations Commission. 

(7) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid stoppage 
of work, lockout, or any other bans or limitations on the 
performance of work while the procedure of negotiation and 
conciliation are being ensued. 

14.—Declaration and Signatories. 

This enterprise agreement has been negotiated between 
the management and all employees of Heat Containment 
Industries at Beard Street, Kwinana, in the State of Western 
Australia, and with assistance from The Federated Brick, 
Tile and Pottery Industrial Union of Australia (Union of 
Workers) Western Australian Branch. 

The contents of this agreement have been reviewed with 
all parties, and they have entered into the agreement with 
full knowledge of the content and effect of the document in 
its entirety. 

Signed for and on behalf of Dirk Leers 
Heat Containment Industries Dated: 21.9.1993 
Signed for and on behalf of P.W. Sickling 
employees of Heat Contain- Dated: 21/9/1993 
ment Industries D Boyce 

Dated: 21/9/1993 
S. Hooton 
Dated: 21/9/1993 

Signed for and on behalf of John Bainbridge 
The Federated Brick, Tile and Dated: 21.9.93 
Pottery Industrial Union of 
Australia (Union of Workers) 
Western Australian Branch 

PHARMACY GUILD/SDA AUSTRALIAN 
VOCATIONAL CERTIFICATE TRAINING SYSTEM 

PILOT PROJECT AGREEMENT 1993 
No. AG 57 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Mr D.J. Carr, Parry Village Pharmacy and Others. 

No. AG 57 of 1993. 

Pharmacy Guild/SDA Australian Vocational Certificate 
Training System Pilot Project Agreement 1993. 

COMMISSIONER A.R. BEECH. 
30 November 1993. 

Order. 
HAVING heard Mr W. Johnston on behalf of the Applicant 
and Mr N. Geronimos on behalf of the Respondents and Ms 
C. Brown intervening on behalf of the Chamber of 
Commerce and Industry of Western Australia, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Pharmacy Guild/SDA Australian Voca- 
tional Certificate Training System Pilot Project Agree- 
ment 1993 be registered as a industrial agreement in 
accordance with the following Schedule on and from 
the 30th day of August 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This agreement shall be known as the Pharmacy 

Guild/SDA Australian Vocational Certificate Training Sys- 
tem Pilot Project Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 

2A. No Extra Claims 
3. Scope and Area 
4. Parties Bound 
5. Objectives 
6. Form of Traineeship Agreement 
7. Duties and Responsibilities 
8. Training Review Panel 
9. Term 

10. Definitions 
11. Hours 
12. Rosters 
13. Meal Breaks and Rest Periods 
14. Meal Money 
15. Overtime 
16. Holidays 
17. Annual Leave 
18. Change Rooms 
19. Engagement 
20. Time and Wages Record 
21. Uniforms 
22. Board of Reference 
23. Trainee's Age Certificate 
24. Sick Leave 
25. Wages 
26. Easter Week 
27. Right of Entp' 
28. Other Provisions 
29. Motor Vehicle Allowance 
30. Long Service Leave 
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31. Payment of Wages 
32. Posting of Agreement 
33. Compassionate Leave 
34. Maternity Leave 
35. Introduction of Change 
36. Superannuation 
37. First Aid Allowance 
38. Additional Loading for Ordinary Hours 

Schedule "A".—Signatories to this Agreement 

2A.—No Extra Claims. 
It is a term of this agreement that the union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 of 
1991 not to pursue any extra claims, award or overaward 
except when consistent with the State Wage Principles. 

3.—Scope and Area. 
This agreement shall apply to trainees as defined by 

Clause 10.—Definitions employed by pharmacy employers 
named in Schedule A to the agreement in the Perth 
Metropolitan area. 

4.—Parties Bound. 
This agreement is between the Shop, Distributive and 

Allied Employees' Association of Western Australia and the 
signatories to the agreement as set out in Schedule 
"A".—Signatories to this Agreement. 

5.—Objectives. 
(1) The objective of this agreement is to provide the form 

and substance of the conditions of employment, including 
rates of pay, applicable to any person engaged under the 
Pharmacy Guild/SDA Australian Vocational Certificate 
Training System Pilot Project, and who, being a trainee 
under that system, is covered by this agreement. 

(2) The purpose is to enhance the skill levels and future 
employment prospects for young people. 

(3) The objectives of the Pharmacy Guild/SDA Australian 
Vocational Certificate Training System Pilot Project are to: 

(a) provide employment and training opportunities 
for young people; 

(b) trial the effectiveness of the Australian Vocational 
Certificate Training System to employment in the 
community pharmacy industry. 

6.—Form of Traineeship Agreement. 
(1) A traineeship shall be entered into by means of a 

written agreement in a form approved by the State 
Management Committee and registered in accordance with 
the provisions of the Industrial Training Act 1975. 

(2) A trainee shall not be engaged on a part time or casual 
basis. 

(3) The Traineeship Scheme shall be for a period of 24 
months but this period may be varied with the agreement of 
the Training Review Panel and with the approval of the State 
Management Committee. 

7.—Duties and Responsibilities. 
(1) A trainee shall participate in the approved on-the-job 

training scheme and attend the approved off-the-job training 
as prescribed in the training scheme. 

(2) An employer shall release a trainee from duty to attend 
the prescribed off-the-job training course and shall provide 
the on-the-job training approved by the State Management 
Committee. 

(3) The employer shall provide the level of supervision 
in accordance with the approved training scheme during the 
traineeship period. 

(4) The overall traineeship scheme will be monitored by 
officers of the Department of Employment and Training. An 
accredited representative of the union shall have access 
during ordinary working hours to inspect the relevant 
training records and work books and subject to the approval 

of the employer, which shall not be unreasonably withheld, 
may interview a trainee with respect to his/her progress in 
the Scheme. 

8.—Training Review Panel. 
(1) There shall be constituted a Training Review Panel. 

The panel will be constituted by: 
(a) a nominee of the Pharmacy Guild of Australia 

(WA Branch); 
(b) a nominee of the Shop, Distributive and Allied 

Employees' Association of Western Australia; 
and 

(c) an agreed independent chairman. 
(2) The panel shall have power to: 

(a) consider issues placed before it by trainees or 
employers, and seek to resolve any dispute; 

(b) where an employer seeks to terminate a trainee in 
accordance with Clause 19.—Engagement of this 
agreement, consider that termination; 

(c) accept the termination of a trainee's employment 
when it is by mutual consent; 

(d) fix or determine any matter which the panel is 
entitled to in accordance with this agreement. 

(3) If the Training Review Panel cannot resolve a dispute, 
the matter shall be referred to the Western Australian 
Industrial Relations Commission. 

9.—Term. 
This agreement shall operate for a period of two years on 

and from 30th August 1993. 

10.—Definitions. 
(1) "The Australian Vocational Certificate Training 

System" means a structured system of on-the-job training 
with an employer and off-the-job training in a Technical and 
Further Education College or other training provider 
approved by the State Management Committee, which was 
described in the report of the Employment and Skills 
Formation Council of 4th March 1992. 

(2) "Trainee" means an employee engaged under the 
terms of this agreement and in accordance with the 
provisions of the Australian Vocational Certificate Training 
System established pursuant to section 37D of the Industrie 
Training Act 1975, and approved by the State Management 
Committee. 

A trainee may be required to perform any of the duties 
provided in subclause (5) hereof while attending on-the-job 
in accordance with this agreement. 

(3) "Traineeship Scheme" is a formal agreement of 
training approved by the State Management Committee and 
registered pursuant to section 37D of the Industrial Training 
Act 1975. 

(4) "State Management Committee" means a committee 
comprising representatives from the Chamber of Commerce 
and Industry of Western Australia, the Trades and Labor 
Council of Western Australia, Technical and Further 
Education (TAPE) and the relevant federal and state 
government departments which approve traineeship ar- 
rangements by agreement of each of the parties. The State 
Management Committee may be established pursuant to the 
Industrial Training Act 1975, or any amendment to or 
substitution of that Act, provided that any committee or 
body established in lieu of the State Management Commit- 
tee has the same representative structure and decision 
making processes as that Committee. 

(5) The duties referred to in subclause (2) hereof shall 
mean any one or more of the following functions in retail 
community pharmacy establishments: 

(a) the receipt into and preparation for sale and or 
display of goods in or about any shop; 

(b) the prepacking or packing, weighing, assembling, 
pricing or preparing of goods or provisions or 
produce for sale; 
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(c) the display, shelf filling, replenishing or any other 
method of exposure or presentation for sale of 
goods; 

(d) the sale of goods by any means; 
(e) the receiving, arranging or making payment by 

any means; 
(f) the recording by any means of a sale or sales; 
(g) the wrapping or packing of goods for dispatch. 

(5) The terms shall include duties as messengers, 
checkout operators, persons employed on information desks 
or booths, refund assistants, persons employed on service 
desks, persons employed as bag checkers in or about the 
entrance to stores, persons employed on customer service or 
as door greeters, persons employed as lay-by attendants, 
persons employed in hiring out activities in a shop, persons 
engaged in the stocking or collection of money from and 
preparation of commodities for sale in automatic vending 
devices, persons engaged to collect trollies by any means, 
persons employed as spruikers in shops and persons engaged 
in operating photographic processing equipment. 

11.—Hours. 
(1) Ordinary hours shall be 38 per week over not more 

than five days of the week, Monday to Saturday. 
(2) Ordinary hours shall include hours spent at the 

off-the-job training provider. 
(3) For the purposes of calculating ordinary hours, each 

day spent at the off-the-job training provider shall be 
considered as 7 hours and 36 minutes of ordinary hours. 

(4) Ordinary hours of attendance on-the-job shall, subject 
to subclause (8) and (9) hereof be arranged each day Monday 
to Saturday between 6.00am and 11.30pm. 

(5) A trainee shall not be required to attend for more than 
nine and one half hours in ordinary time on any one day, 
except for the day of late night trading, when ordinary hours 
may be not more than eleven and one half. 

(6) No employer shall schedule a trainee to attend 
on-the-job in ordinary time on any day when that trainee is 
scheduled to be at the off-the-job training provider. 

(7) No employer shall require or request a trainee to attend 
on-the-job when that trainee is scheduled to attend the 
off-the-job training provider. 

(8) Subject to this clause, except with the express written 
agreement of the Training Review Panel, a trainee shall be 
employed on one of the following rosters: 

(a) Monday to Friday (inclusive) in which case 
Saturday shall be deemed to be the trainee's 
rostered day off. 

(b) Tuesday to Saturday (inclusive) in which case 
Monday shall be deemed to be the trainee's 
rostered day off. 

(9) The ordinary hours of the trainee will be regulated by 
a release pattern determined by the Training Review Panel. 
This release pattern will set out the days on which the trainee 
is required to attend the off-the-job training provider and the 
days available for duty on-the-job, subject to this clause. 
That release pattern shall be read as if it was a provision of 
this agreement. 

12.—Rosters. 
(1) Every employer shall provide each trainee with an 

individual roster written in the English language showing: 
(a) the name of each trainee bound by the agreement; 

and 
(b) the days, during each work cycle, upon which the 

trainee is required to attend his/her ordinary hours 
of work, the start and finish times of each period 
of ordinary hours, and the time of any meal break. 

(c) The particulars referred to in paragraph (b) above 
shall be published two weeks in advance and may 
be changed in any of the following circumstances: 

(i) by two weeks' notice. 

(ii) by mutual agreement between employer and 
trainee. 

(d) Where changes to rosters are made in accordance 
with paragraph (c) of this subclause, ordinary rates 
apply. 

(2) The particulars contained in such roster shall be in 
respect of the full week Monday to Saturday inclusive, 
during which it is issued. 

(3) Schedules of rostered days off shall be published one 
month in advance. 

(4) The ordinary hours of work and any meal interval 
prescribed by this agreement shall be rostered as a 
continuous period on any day. 

13.—Meal Breaks and Rest Breaks. 
(1) A trainee, during any period in which his/her ordinary 

hours are rostered to be worked, shall be allowed a meal 
break of not less than forty five minutes nor more than one 
hour. Provided that the employer and any trainee may agree 
that the meal break shall not be less than a half hour. 

(2) Subject to subclause (3) a meal break shall be taken 
after not less than two and a half nor more than five hours' 
work have been performed on any day. Provided for those 
trainees who may be required to attend for more than five 
hours of duty after or prior to taking a meal break in that 
part of the day which forms the substantial part of their 
attendance a paid tea break of fifteen (15) minutes shall be 
granted in lieu of the requirement to take an additional meal 
break. The fifteen (15) minute break referred to herein shall 
be in lieu of the break allowed by subclause (5) hereof. 

(3) From Monday to Saturday inclusive the lunch period 
may be taken between the hours of 11 a.m. and 3p.m. 

(4) A trainee who is required to attend for ordinary hours 
during late night trading shall be entitled to an evening meal 
break of between forty five minutes and one hour between 
4.30p.m. and 7.00p.m. Provided that the employer and any 
trainee may agree that the meal break shall not be less than 
a half hour. 

(5) A trainee attending on-the-job for more than eight 
hours in ordinary time shall be allowed two paid tea breaks 
of ten minutes to be taken in the morning and afternoon. 
Otherwise a trainee shall be allowed a ten minute break each 
day either in the first or second half of the period of 
attendance Monday to Saturday inclusive. Such break shall 
be taken to suit the employer's business provided that no 
trainee shall be required to attend for more than four and one 
half hours without having had such break. Provided further 
that such break shall not take place within a period of one 
hour after the trainee commencing in the morning or within 
a period of one hour after the completion of the trainee's 
lunch period or during the time of late night trading. 

(6) (a) Where a trainee is required to continue into 
overtime beyond his/her normal finishing time for more than 
two hours he/she shall be allowed a break for a meal of not 
less that thirty minutes. Such break shall be allowed to the 
trainee before the expiration of the period of work beyond 
his/her normal finishing time referred to herein and not 
earlier than 5.00pm. 

(b) If the overtime continues beyond the meal break, an 
additional half-hour meal break shall be allowed after each 
period of overtime not exceeding five hours. 

(7) The meal breaks provided in this clause shall be 
granted and taken in one continuous period. 

14.—Meal Money. 
(1) When a trainee is required to continue working after 

the usual finishing time for more than one hour he/she shall 
be paid $6.50 for the purchase of any meal required. 

(2) Late Night Trading Meal Allowance— 
A trainee who commences work at or prior to 

1.00pm on the day of late night trading and is required 
to work beyond 7.00pm on that day shall be paid a meal 
allowance of $6.50. 



(3) Meal money may be paid prior to the meal period on 
the day upon which the overtime is to be worked or as part 
of the normal weekly or fortnightly wage as appropriate. 

15.—Overtime. 
(1) Overtime shall not be worked by trainees except to 

enable the requirements of the training scheme to be 
effected. 

(2) Subject to the provisions of Clause 11.—Hours, all 
time worked outside of ordinary hours shall be deemed to 
be overtime, payable in accordance with this clause. 

(3) Any trainee on duty when, in accordance with the 
roster such trainee should be off duty (except as provided 
by subclause (1) of Clause 12.—Rosters), shall be paid at 
overtime rates. 

(4) All duty performed before the usual starting time or 
after the usual finishing time in any establishment shall be 
paid at overtime rates. 

(5) Where more than 38 hours duty are performed by any 
trainee in any one week, all hours performed beyond 38 shall 
be paid as overtime. 

(6) When overtime is worked the rate of pay as set out 
in the following schedule shall apply: 

Column A Column B Column C 
Under 16 years of 

age $ 6.08 $ 8.10 $10.13 
At 16 years of age $ 7.60 $10.13 $12.66 
At 17 years of age $ 9.12 $12.16 $15.20 
At 18 years of age $10.64 $14.18 $17.73 
At 19 years of age $12.16 $16.21 $20.26 

(7) Excepting as provided hereunder, all overtime shall 
be paid for at the rate specified in Column A of the schedule 
at subclause (6) for the first two hours, and at the rate from 
Column B thereafter. 

(8) In the calculation of overtime, each day shall stand 
alone. 

(9) (a) All overtime performed after 12.00 noon on 
Saturday shall be paid at the rate specified in Column B of 
subclause (6). 

(b) Overtime performed on Sunday shall be paid at the 
rate specified in Column B of subclause (6). All duty 
performed by a trainee on a Sunday shall be overtime. 

(10) All duty performed on a holiday prescribed in 
subclause (1) of Clause 16.—Holidays hereof shall be paid 
at the rate specified in Column C of subclause (6). 

(11) Duty performed on any day Monday to Saturday 
which is a trainee's rostered day off shall be paid at the rate 
of two hours from Column A of subclause (6) and the rate 
from Column B of subclause (6) thereafter, with a minimum 
payment as for four hours of attendance. 

(12) Notwithstanding anything contained in this clause a 
trainee and an employer may agree that time off shall be 
allowed in lieu of payment of overtime. Such time off shall 
be allowed subject to: 

(a) the time off allowed shall be calculated as: 
(i) for each hour payable at the rate specified in 

Column A of subclause (6) one and one half 
hours off work; 

(ii) for each hour payable at the rate specified in 
Column B of subclause (6), two hours off 
work; 

(iii) for each hour payable at the rate specified in 
Column C of subclause (6), two and one half 
hours off work; 

(b) the time of taking time off shall be agreed at the 
time of arranging the overtime. 

(13) No trainee shall work overtime on their own. 

16.—Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, subject to this subclause and to Clause 15.—Overtime 
be allowed as holidays without deduction of pay, namely. 

New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday by arrangement 
between the parties in lieu of any of the days named in this 
subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Hiesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) Where— 
(a) a day is proclaimed as a public holiday or public 

half-holiday under section 7 of the Public and 
Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
metropolitan area, 

that day shall be a whole holiday or, as the case may be, a 
half-holiday for the purposes of this agreement within the 
district or locality specified in the proclamation. 

(3) A trainee absent without leave on the day before or 
the day after any of the holidays referred to in subclause (1) 
shall be liable to forfeit wages for the holiday as well as for 
the day of absence except where an employer is satisfied that 
the trainee's absence was caused through illness in which 
case wages shall not be forfeited for the holiday. Provided 
that a trainee absent on one day only, either before or after 
a group of holidays, shall forfeit wages only for one holiday 
as well as for the period of absence. 

(4) Where the services of a trainee are terminated by the 
employer on the day preceding a holiday or holidays, refer 
to Clause 19.—Engagement. 

(5) (a) When any of the holidays prescribed in subclause 
(1) hereof falls on a day which for a trainee is a day of the 
week upon which he/she is usually required to attend for 
duty for less than one fifth of his/her ordinary weekly hours 
of duty, such trainee shall be allowed time off duty without 
deduction of pay equivalent to the difference between the 
time usually spent on duty (on that day) and one fifth of the 
ordinary weekly hours of duty. 

(b) Provided that a trainee who performs overtime on such 
a day shall receive time off equivalent to the difference 
between the time off calculated in accordance with 
paragraph (a) of this subclause and the hours for which 
he/she has been paid at overtime rates. 

(c) The time off duty is to be allowed either: 
(i) at a time mutually agreed to between the trainee 

and the employer; or 
(ii) in addition to but not as part of the annual leave 

to which the trainee is entitled pursuant to Clause 
17.—Annual Leave of this agreement. 

(6) Where a holiday prescribed in this clause falls on any 
day upon which a trainee is required to work ordinary hours, 
the ordinary hours in that week shall be reduced by the 
number of hours ordinarily performed by that trainee on the 
day on which the holiday occurs. 

17.—Annual Leave. 
(1) (a) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a trainee by 
his/her employer after a period of twelve months' continu- 
ous service with such employer, in accordance with the 
release pattern determined by die Training Review Pahel in 
accordance with subclause (9) of Clause 11.—Hours of this 
agreement 

(b) If a trainee and an employer agree, annual leave may 
be taken at a time other than die time prescribed in paragraph 
(a) of this subclause. However, the leave must not be taken 
at a time that a trainee is scheduled to attend the off-the-job 
training provider without the consent of the Training Review 
Panel. 
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(2) (a) During a period of annual leave a trainee shall be 
paid a loading calculated on his/her ordinary wage as 
prescribed by subclause (2) of Clause 25.—Wages of this 
agreement. 

(b) The provisions of subclause (3) of Clause 25.—Wages 
also applies during any period of annual leave. 

(c) The loading prescribed by paragraph (a) of this 
subclause shall not apply to proportionate leave on 
termination. 

(3) If any prescribed holiday falls within a trainee's period 
of annual leave and is observed on a day which in the case 
of that trainee would have been an ordinary day of 
attendance, there shall be added to that period one day being 
an ordinary day of attendance for each such holiday 
observed as aforesaid. 

(4) (a) If after one month's continuous service in the first 
12 months of the Pilot Project a trainee leaves his/her 
employment or his/her employment is terminated by the 
employer other than in accordance with subclause (2) of 
Clause 19.—Engagement of this agreement, the trainee shall 
be paid 1.4615 hours' pay at his/her ordinary rate of pay 
calculated in accordance with paragraph (l)(a) of Clause 
25.—Wages of this agreement. 

(b) If after one month's continuous service in the second 
12 months of the Pilot Project a trainee leaves his/her 
employment or his/her employment is terminated by the 
employer other than in accordance with subclause (2) of 
Clause 19.—Engagement of this agreement, the trainee shall 
be paid 1.7538 hours' pay at his/her ordinary rate of pay 
calculated in accordance with paragraph (l)(a) of Clause 
25.—Wages of this agreement. 

(c) In addition to any payment which he/she may be 
entitled to in accordance with paragraph (b) of this 
subclause, a trainee who has not been allowed leave 
prescribed under this agreement shall be given payment as 
prescribed in subclauses (1) and (2) of this clause in lieu of 
that leave or, in a case to which subclause (6) of this clause 
applies, in lieu of so much of that leave as has not been 
allowed unless— 

(i) he/she has been justifiably dismissed for miscon- 
duct; and 

(ii) the misconduct for which he/she has been dis- 
missed occurred prior to the completion of the first 
twelve months of the Pilot Project. 

(5) (a) Any time in respect of which a trainee is absent 
from work except time for which he/she is entitled to claim 
sick pay or time spent on holidays or annual leave as 
prescribed by this clause shall not count for the purpose of 
determining his/her right to annual leave. 

(b) If a trainee is absent from work which does not count 
for service, the Training Review Panel shall consider the 
effect on the release pattern prescribed in accordance with 
subclause (9) of Clause 11.—Hours. 

(6) In special circumstances and by mutual consent of the 
employer and the trainee, and with approval of the Training 
Review Panel, annual leave may be taken in not more than 
two periods. 

(7) Every trainee shall be given and shall take annual 
leave within six months after the date the leave falls due. 

18.—Change Rooms. 
A trainee engaged in accordance with this agreement shall 

be counted as an employee for the purposes of Clause 
16.—Change Rooms of the Shop and Warehouse (Whole- 
sale and Retail Establishments) Award 1977. 

19.—Engagement. 
(1) One week's notice on either side shall be necessary 

to terminate the engagement or in the event of such notice 
not being given by the payment of one week's pay by the 
employer to the trainee or the forfeiture of one week's pay 
by the trainee to the employer. 

Provided that the employer or the trainee may not give 
notice to terminate the engagement without First referring 
the matter to the Training Review Panel for consideration. 

(2) Notwithstanding the provisions of subclause (1) 
hereof, an employer at any time may suspend any trainee 
without pay for refusal or neglect to obey orders or for 
misconduct or if after one week's notice such trainee does 
not carry out his/her duties in the same manner as he/she did 
prior to such notice. 

As soon as possible after such suspension, and within two 
working days, the employer shall notify the Training 
Review Panel of the circumstances which led to the 
suspension. The Training Review Panel shall investigate the 
circumstances of the suspension and may: 

(a) allow the employer to terminate the trainee 
without notice; or 

(b) direct the employer to lift the suspension of the 
trainee, with or without payment for the period of 
suspension. 

(3) (a) Notwithstanding subclause (1) hereof, a trainee's 
engagement may be terminated by either party at any time 
during the first two months of his/her employment. 

Provided that the employer or the trainee may not give 
notice to terminate the engagement without first referring 
the matter to the Training Review Panel for consideration. 

(b) A trainee whose employment is terminated after one 
month but less than two months' employment for reasons 
other than misconduct shall be paid up to his/her ordinary 
ceasing time on the day on which notice of termination is 
given. 

20.—Time and Wages Record. 
(1) Each employer bound by this agreement shall 

maintain a record containing the following information 
relating to each trainee— 

(a) the name and address given by the trainee, 
(b) the age of the trainee, 
(c) the classification of the trainee, 
(d) the commencing and finishing times of each 

period of attendance each day, 
(e) the number of ordinary hours and the number of 

overtime hours for each day and the totals for each 
pay period, 

(0 the wages and any allowances paid to the trainee 
each pay period and any deductions made there- 
from. 

(2) (a) At the time of payment of wages the trainee shall 
be given a pay slip showing that part of the record specified 
in paragraphs (e) and (f) of subclause (1) with respect to the 
pay period for which payment is being made. 

(b) If a pay slip is not given to the trainee as prescribed 
in paragraph (a) hereof the employer shall permit the trainee 
to inspect the record either at the time of payment or at such 
other time as may be convenient to the employer. The 
employer shall not unreasonably withhold the record from 
inspection by the trainee. 

(3) (a) The record may be maintained in one or more parts 
depending on the system of recording used by the employer 
whether manual or mechanical provided that if the record 
is maintained in more than one part, those parts shall be kept 
in such a manner as will enable the inspection referred to 
in subclauses (2) and (4) to be conducted at the one 
establishment. 

(b) The record shall be kept in date order so that the 
inspections referred to in subclauses (2) and (4) of this 
clause may be made with respect to any period from 30 
August 1993. 

(c) The employer may, if it is part of normal business 
practice, periodically send the record or any part of the 
record to another person, provided that the provision of this 
paragraph shall not relieve the employer of the obligations 
with respect to provisions contained elsewhere in this clause 
with the exception of those conffined in paragraph (b) of this 
subclause. 

c 
o 



(d) Subject to this clause the record shall be available for 
inspection by a duly authorised official of the union during 
the normal hours of business of the employer, but excepting 
any time when the employer or his employees who are 
required to maintain the record may be absent. 

(e) The union official shall be permitted reasonable time 
to inspect the record and, if he/she requires, take an extract 
or copy of any of the information contained therein. 

(4) (a) If, for any reason, the record is not available for 
inspection by the union official when the request is made, 
the union official and the employer or his/her agent may fix 
a mutually convenient time for the inspection to take place. 

(b) If a mutually convenient time cannot be fixed, the 
union official may advise the employer in writing that he/she 
requires to inspect the record in accordance with the 
provisions of this agreement and shall specify the period 
contained in the record which he/she requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) employers who normally keep the record at a 

place more than 35 kilometres from the G.P.O. 
Perth shall send a copy of that part of the record 
specified to the office of the union; and, 

(ii) employers who normally keep the record at a 
place less than 35 kilometres from the G.P.O. 
Perth shall make the record available to the union 
official at the time specified by the union official. 
If the record is not then made available to the 
union official the employer shall within three days 
send a copy of that part of the record specified to 
the office of the union. 

(d) In the event of a demand made by the union which the 
employer considers unreasonable the employer may apply 
to the Western Australian Industrial Relations Commission 
for direction. An application to the Commission made by an 
employer for direction will, subject to that direction, stay the 
requirements contained elsewhere in this subclause. 

(e) The roster referred to in Clause 12.—Rosters shall be 
available for inspection by a duly authorised representative 
of the union during normal trading hours. 

21.—Uniforms. 
(1) Any employer who requires a trainee to wear a 

uniform for the purpose of his/her employment shall supply 
such uniforms free of charge or pay for its purchase and such 
uniform shall remain the property of the employer. 

For the purpose of this clause a "uniform" shall mean 
any outer wearing apparel or part thereof including jumpers 
which is distinctive to the employer's business either by 
bearing an embroidered or other permanent form of logo or 
business name or being outer wearing apparel of identical 
style, cut or design, and colour for all of the employees 
required to wear such a uniform. 

(2) Should any dispute arise between the parties as to the 
wearing of uniforms and overalls, if such are required to be 
worn, the dispute however originating and any matter arising 
therefrom including the matter of the laundering of uniforms 
and overalls, shall be determined by the Board of Reference. 

22.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this agreement, a Board of Reference consisting of a 
chairman and two other members who shall be appointed 
pursuant to section 48 of the Industrial Relations Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matters of difference between the parties 
in relation to any matter which, under this agreement, may 
be allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

23.—^Trainee's Age Certificate. 
(1) A trainee shall, if required, furnish the employer with 

a certificate showing the following particulars: 
(a) name in full 

(b) age and date of birth. 
(2) The certificate shall be signed by the trainee. 
(3) No trainee shall have any claim upon the employer for 

additional wages in the event of his/her age being wrongly 
stated on the certificate. If any trainee mis-states his/her age 
in the certificate he/she alone shall be deemed guilty of a 
breach of this agreement, and in the event of a trainee having 
received a higher rate than that to which he/she was entitled, 
he/she shall make restitution to the employer. 

24.—Sick Leave. 
(1) (a) A trainee who is unable to attend or remain at 

his/her place of employment or the off-the-job training 
provider during the ordinary hours of work by reason of 
personal ill health or injury shall be entitled to payment 
during such absence in accordance with the following 
provisions. 

The rate of payment for such sick leave shall be at an 
hourly rate calculated by establishing the weekly rate of pay 
in accordance with subclauses (2) and (3) of Clause 
25.—Wages and dividing that amount by 38. 

(b) Entitlement to payment shall accrue at the rate of 6 
hours and 20 minutes for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer a trainee is absent on the ground of personal ill 
health or injury for a period longer than his/her entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the trainee's services 
terminate, if before the end of that year of service, to the 
extent that the trainee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the trainee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a trainee shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the trainee shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of his/her illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
than in extraordinary circumstances shall be given to the 
employer within 24 hours of the commencement of the 
absence. 

(4) The provisions of this clause do not apply to a trainee 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the trainee shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a trainee who suffers 
personal ill health or injury during the time when he/she is 
absent on annual leave and a trainee may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the trainee was 
confined to his/her place of residence or a hospital as a result 
of his/her personal ill health or injury for a period of seven 
consecutive days or more and he/she produces a certificate 
from a registered medical practitioner that he/she was so 
confined. Provided that the provisions of this paragraph do 
not relieve the trainee of the obligation to advise the 
employer in accordance with subclause (3) of this clause if 
he/she is unable to attend for duty on the working day next 
following his/her annual leave. 
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(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
trainee was entitled at the time he/she proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the trainee or, 
failing agreement, shall be added to the trainee's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 17.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 17.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the trainee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
volume 59 of the Western Australian Industrial Gazette at 
pages 1 -6, the paid sick leave standing to the credit of the 
trainee at the date of transmission from service with the 
transmitter shall stand to the credit of the trainee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to trainees who are entitled to payment under 
the Workers' Compensation and Rehabilitation Act 1981 
nor to trainees whose injury or illness is the result of the 
trainee's own misconduct. 

25.—Wages. 
(1) Weekly wages payable to trainees for the purpose of 

this agreement have been calculated by: 
(a) determining the hourly rate applicable to the 

relevant age as prescribed in Clause 28.—Wages 
Part H of the Shop and Warehouse (Wholesale and 
Retail Establishments) Award 1977 as if the 
trainee was a shop assistant in accordance with 
that award; 

(b) multiplying that hourly rate by the number of 
weekly ordinary hours, less the average weekly 
time specified in the registered training agreement 
to be spent in off-the-job training. 

(2) The weekly wages payable to trainees in accordance 
with this agreement shall be as set out in this schedule: 

First year Second Year 
50% on-the-job 60% on-the-job 

Under 16 years $ 77.00 $ 92.40 
At age 16 years $ 96.25 $115.50 
At age 17 years $115.50 $138.60 
At age 18 years $134.75 $161.70 
At age 19 years $154.00 $184.80 

dnl (3) The terms of this clause operate in conjunction 
with a Commonwealth government scheme, under which, if 
weekly wages calculated using the method outlined above 
fall below $125.00 per week for those under 18 years of age 
and $150.00 per week for those 18 years of age and over, 
the Commonwealth will provide a supplementary allowance 
to bring the total income of trainees up to those levels. 

In the event that the Commonwealth government does not 
meet its commitments and reduces these minimum mainte- 
nance levels, the terms of the agreement will be reviewed. 

26.—Easter Week. 
(1) A trainee who is required to attend on-the-job any of 

his/her ordinary hours between 6.00am and 6.00pm on 

73 W.A.I.G. 

Saturday, Easter Eve shall be paid an additional loading for 
each such hour as set out in the following schedule: 

Under 16 years $2.03 
At age 16 years $2.53 
At age 17 years $3.04 
At age 18 years $3.55 
At age 19 years $4.05 

(2) The additional loading provided by this clause shall 
be paid in lieu of the loading which would otherwise be 
payable in accordance with Clause 38.—Additional Loading 
for Ordinary Hours. 

27.—Right of Entry. 
(1) On notifying the employer or his/her representative an 

accredited representative of the union shall be permitted to 
interview a trainee during non-working times or the meal 
period on the business premises of the employer, but this 
permission shall not be exercised without the consent of the 
employer more than once in any one week. 

(2) In the case of a disagreement existing or anticipated 
concerning any of the provisions of this agreement, an 
accredited representative of the union, on notifying the 
employer or his/her representative, shall be permitted to 
enter the business premises of the employer to view the 
work, the subject of any such disagreement, but shall not 
interfere in any way with the carrying out of such work. 

28.—Other Provisions. 
(1) No female shall be called upon to carry or lift more 

than 16 kilograms at any one time. 
(2) (a) It shall be part of trainee's duties to perform 

cleaning functions incidental to his/her on-the-job training. 
Without limiting the generality of the foregoing, the dusting 
of shelves and of stock, the sweeping up of string and 
wrapping around counters, the cleaning of implements and 
fixtures used in the work, the cleaning (including vacuum 
cleaning) of the immediate work area and the cleaning of 
spillages and breakages, shall be so included. 

(b) A trainee shall not be required to wet wash or hand 
scrub floors, clean lavatories, sweep pavements or clean the 
exteriors of windows other than for the removal of 
occasional defacements. 

(c) A trainee shall not be required to carry out systematic 
cleaning duties which go beyond the incidental functions as 
outlined in paragraph (a) of subclause (2) of this clause. 

29.—Motor Vehicle Allowance. 
Where a trainee maintains a motor vehicle and is 

authorised by the employer to use the vehicle in the 
performance of his/her duties, he/she shall be paid in 
accordance with the following schedule: 

Area and Details Engine Displacement 
(in cubic centimetres) 

Rate per kilometre Over Over 160Qcc 
2600 cc 1600 cc & Under 

-2600 cc 
Metropolitan Area 47.2 42.2 36.7 
South West Land Division 48.3 43.3 37.7 
North of 23.5 degrees south 

latitude 53.0 47.7 41.5 
Rest of the state 49.9 44.7 38.8 

30.—Long Service Leave. 
The long service leave provisions published in Volume 

59 of the Western Australian Industrial Gazette at pages 1 
to 6, both inclusive, are hereby incorporated in and shall be 
deemed to be part of this agreement. 

31.—Payment of Wages. 
(1) (a) The employer may elect to pay trainees in cash, 

by cheque or by means of a credit transfer to a bank, building 
society or credit union account in the name of the employee. 
The day that the credit transfer is credited to the trainee's 
account shall be deemed to be the date of payment. 
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(b) Payment shall be made within three trading days from 
the last day of the pay period and if in cash or by cheque 
shall be made during the trainee's ordinary working hours. 

(c) No employer shall change its method of payment to 
trainees without first giving them at least four weeks' notice 
of such change. 

(d) No trainee shall be required to accept a change in the 
method of payment if such change causes hardship. Any 
dispute concerning hardship in a particular case shall be 
referred to a Board of Reference for determination. 

(2) (a) The employer may elect to pay trainees weekly or 
fortnightly in accordance with subclause (1) of this clause. 

(b) No employer shall change the frequency of payment 
to trainees without first giving them and the union at least 
four weeks' notice of such change. 

(c) The method of introducing a fortnightly pay system 
shall be by the payment of an additional week's wages in 
the last weekly pay before the change to fortnightly pays to 
be repaid by equal fortnightly deductions made from the 
next and subsequent pays provided the period for repayment 
shall not be less than 20 weeks or some other method agreed 
upon by the union and employer. 

(3) For the purpose of effecting the rostering off of 
trainees as provided by this agreement such wages may be 
either for the actual hours worked each week; or an amount 
being the calculated weekly average of the wages accruing 
over the two or three or four as the case may be, consecutive 
weekly period. 

32.—Posting of Agreement. 
The employer shall allow a copy of this agreement, if 

supplied by the union, to be posted in a place which is easily 
accessible to the trainee. 

33.—Compassionate Leave. 
(1) A trainee shall, on the death within Australia of the 

wife, husband, father, mother, grandparent, brother, sister, 
child or stepchild of the trainee, be entitled to leave up to 
and including the day of the funeral of such relation and such 
leave for the period not exceeding the number of ordinary 
hours in two ordinary working days shall be without 
deduction of pay. 

(2) The right to such leave shall be dependent on 
compliance with the following conditions— 

(a) The trainee shall give the employer notice of 
his/her intention to take such leave as soon as 
reasonably practicable after the death of such 
relation. 

(b) The trainee shall furnish proof of such death to the 
satisfaction of the employer. 

(c) The trainee shall not be entitled to leave under this 
clause during any period in respect of which 
he/she has been granted any other leave. 

(3) For the purpose of this clause the words "wife" and 
"husband" shall not include a wife or husband from whom 
the trainee is separated, but shall include a person who lives 
with the trainee as a de-facto wife or husband. 

34.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A trainee who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause maternity leave shall mean 
unpaid maternity leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 

immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A trainee shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A trainee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A trainee shall not be in breach of this agreement 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to Safe Duties 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the duty assigned to the trainee 
make it inadvisable for the trainee to continue at her present 
duties, the trainee shall, if the employer deems it practicable, 
be transferred to safe duties until the commencement of 
maternity leave. 

If the transfer to safe duties is not practicable, the trainee 
may, or the employer may require the trainee to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the trainee giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the trainee giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a trainee 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a trainee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the trainee to 
resume duty at a time nominated by the employer 
which shall not exceed four weeks from the date 
of notice in writing by the trainee to the employer 
that she desires to resume duty. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a trainee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
duty, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to duty. 

(b) Where a trainee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
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known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to duty, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A trainee returning to duty after the completion of 
a period of leave taken pursuant to this subclause 
shall be entitled to the position which she held 
immediately before proceeding on such leave or, 
in the case of a trainee who was transferred to safe 
duty pursuant to subclause (3), to the position she 
held immediately before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the trainee 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks— 

(a) A trainee may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised agreement 
absences (excluding annual leave or long service 
leave), shall not be available to a trainee during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any agreement, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a trainee but shall not be taken into 
account in calculating the period of service for any purpose 
of the agreement. 

(9) Tfermination of Employment 
(a) A trainee on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this agreement. 

(b) An employer shall not terminate the employment 
of a trainee on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Duty After Maternity Leave 
(a) A trainee shall confirm her intention of returning 

to her duties by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A trainee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a trainee who was transferred to safe duties 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the trainee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

35.—Introduction of Change. 
(1) Employer's duty to notify 

(a) Where an employer has made a definite decision 
to introduce major changes in production, pro- 
gram, organisation, structure or technology that 

are likely to have significant effects on trainees, 
the employer shall notify the trainees who may be 
affected by the proposed changes and the union. 

(b) "Significant effects" include termination of em- 
ployment, major changes in the composition, 
operation or size of the employer's workforce or 
in the skills required; the elimination or diminu- 
tion of job opportunities, promotion opportunities 
or job tenure; the alteration of hours of work; the 
need for retraining or transfer of trainees to other 
work or locations and restructuring of jobs. 
Provided that where the agreement makes provi- 
sion for alteration of any of the matters referred 
to herein an alteration shall be deemed not to have 
significant effect. 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the trainees 

affected and the union inter alia, the introduction 
of the changes referred to in subclause (I) hereof, 
the effects the changes are likely to have on 
trainees, measures to avert or mitigate the adverse 
effects of such changes on trainees and shall give 
prompt consideration to matters raised by the 
trainees and/or their union in relation to the 
changes. 

(b) The discussion shall commence as early as 
practicable after a definite decision has been made 
by the employer to make the changes referred to 
in subclause (l)(a) hereof. 

(c) For the purpose of such discussion, the employer 
shall provide to the trainees concerned and their 
union, all relevant information about the changes 
including the nature of the changes proposed; the 
expected affects of the changes on trainees and 
any other matters likely to effect trainees provided 
that any employer shall not be required to disclose 
confidential information the disclosure of which 
would be inimical to the employer's interests. 

36.—Superannuation. 
(1) Definitions: 

"Fund": In this clause all reference to "Fund" shall 
mean the Retail Employees Superannuation Trust. 

"Ordinary Time Earnings": In this clause the term 
"ordinary time earnings" shall mean the rate specified 
at subclause (3) of Clause 25.—Wages of this 
agreement, additional loadings for ordinary hours, 
penalties and (if any) overaward payments, together 
with any other all purpose allowance or penalty 
payment for work in ordinary time, but shall exclude 
any payment for overtime worked. 

"Trustee": In this clause all reference to "trustee" 
shall mean the trustee of the Retail Employees 
Superannuation Trust. 

"Approved Superannuation Fund": In this clause 
the term "approved superannuation fund" means a 
fund which complies with the Occupational Superan- 
nuation Standards Act 1987. 

(2) Quantum: 
An employer shall make application to participate in the 

Fund either formally or informally and upon acceptance by 
the Trustee shall contribute to the Fund in respect of all 
trainees an amount equal to 3% of each trainee's ordinary 
time earnings each week. 

(3) Cessation of Contributions: 
The obligation of the employer to contribute to the Fund 

in respect of a trainee shall cease on the last day of such 
trainee's employment with the employer. 

(4) Eligibility 
The employer shall be required to make contributions in 

accordance with this clause in respect of each trainee who 
has been employed by the employer continuously for a 
period of 13 weeks. Once the trainee has completed the 13 
week qualifying period he/she shall be eligible to have 
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contributions to the Fund paid on his/her behalf from the 
date of his/her engagement with the employer. 

(5) Employer Failure to Participate in Fund 

Where an employer has failed, pursuant to subclause (2), 
to make application to participate in the Fund, the employer' 
shall be required to make application to participate in the 
Fund. Upon acceptance by the Trustee the employer shall 
make a once only contribution to the Fund in respect of each 
trainee equivalent to the contributions which would have 
been payable under subclause (2) had the employer made 
application to participate in the Fund and been accepted by 
the Trustee. 

(6) Trainee Contributions 

Trainees who may wish to make contributions to the Fund 
additional to those being paid by the employer pursuant to 
subclause (2), shall be entitled to authorise the employer to 
pay into the Fund from the trainee's wages amounts 
specified by the trainee. 

Trainee contributions to the Fund requested under this 
subclause shall be made in accordance with the rules of the 
Fund. 

(7) Frequency of Payment 

Each employer shall pay such contributions, together with 
any trainee's deductions, to the Fund monthly for pay 
periods completed in the month. 

Provided that payments may be made at such other times 
and in such other manner as may be agreed in writing 
between the Trustees of the Fund and the employer from 
time to time. 

37.—First Aid Allowance. 

A trainee holding either a Red Cross or St. John Senior 
First Aid Certificate of at least 'A' level who is appointed 
by the employer to perform first aid duties shall be paid 
$6.00 per week in addition to the trainee's ordinary rate. 

38.—Additional Loading for Ordinary Hours. 

(1) A trainee who is required to attend on-the-job any of 
his/her ordinary hours between 6.00pm and 9.00pm on 
Thursday shall be paid an additional loading for each such 
hour after 6.00pm as set out in the following schedule: 

Under 16 years $0.96 
At age 16 years $1.20 
At age 17 years $1.44 
At age 18 years $1.68 
At age 19 years $1.92 

The allowance paid in accordance with this subclause 
shall be in lieu of the allowance at subclause (2) hereof. 

(2) A trainee who is required to attend on-the-job any of 
his/her ordinary hours between 6.00pm and 11.30pm on 
Monday to Friday inclusive shall be paid an additional 
loading for each such hour after 6.00pm as set out in the 
following schedule: 

Under 16 years $0.81 
At age 16 years $1.01 
At age 17 years $1.21 
At age 18 years $1.42 
At age 19 years $1.62 

(3) A trainee who is required to attend on-the-job any of 
his/her ordinary hours on Saturday shall be paid an 
additional loading for each such hour as set out in the 
following schedule: 

6.00am 
to 

1.00pm 

1.00pm 
to 

6.00pm 
to 

Schedule "A' 
Joseph Bullock 

N Geronimos 

Dudley Can- 

Peter Onesti & 
J Cattalini 

Robert Taborsky 

Michelle & Alex 
Banovich 

Stephen Sharp 

Adrian Staltari/ 
Sherri Staltari/ 
Fonda Grapsas 

Kevin Chatfield & 
Pauline Dupagne 

John Guilfoyle 

Under 16 years 
At age 16 years 
At age 17 years 
At age 18 years 
At age 19 years 

6.00pm 11.30pm 
$1 23 
$1 54 
$1 85 
$2 16 
$2 46 

Greg Allen 

Kevin Chatfield 

Ian Crawford 

Kevin Bogue 

Tom Golovoda 

Hal Caddy 

Warren Rock 

-Signatories to this Agreement. 
For and on behalf of the Shop, 
Distributive and Allied Employees' 
Association of Western Australia 
Pharmacy Guild of Australia 
(Western Australian Branch) 
Guild House 
56 Kishom Road 
MT PLEASANT 6153 
Mr J.D. CARR 
Parry Village Pharmacy 
Parry Village Shopping Centre 
Parry Avenue 
BULLCREEK WA 6155 
Messrs P Onesti & J Cattalini 
Phoenix Park Pharmacy 
Rockingham Road 
SPEARWOOD WA 6163 
Mr R Taborsky 
Stirling Village Pharmacy 
Shop 12 Stirling Village 
Shopping Centre 
Cedric Street (Cnr Sanderling St) 
STIRLING WA 6021 
MA/BS Banovich 
South Fremantle Pharmacy 
195 Hampton Road 
SOUTH FREMANTLE WA 6162 
Mr S Sharp 
Progress Street Pharmacy 
2A Progress Street 
MORLEY WA 6062 
Grapsas/A & S Staltari 
Belmont Forum Pharmacy 
Shop 19 Belmont Forum 
BELMONT WA 6105 
Mr K Chatfield & Ms P Dupagne 
Malibu Pharmacy 
110 Malibu Road 
MALIBU WA 6169 
Mr J Guilfoyle 
Vic Park Pharmacy 
344 Albany Highway 
VICTORIA PARK WA 6100 
Mr G Allen 
Nightingales Pharmacy Armadale 
Shop 25 Armadale Shopping Centre 
ARMADALE WA 6112 
Mr Kevin Chatfield 
Palm Springs 
C/—110 Malibu Road 
MALIBU WA 6169 
Mr I Crawford 
Crawford's Drive-In Pharmacy 
Cnr Loftus St & Scarborough 
Beach Road 
NORTH PERTH WA 6006 
Mr K Bogue 
Pharmacity Chemist-Mart 
683 Hay Street 
PERTH WA 6000 
Mr T Golovoda 
Friendlies Fremantle 
7 Adelaide Terrace 
FREMANTLE WA 6160 
Mr H Caddy 
Friendlies Leederville 
148 Oxford Street 
LEEDERVILLE WA 6007 
Mr W Rock 
Bassendean Square Pharmacy 
Bassendean Square Shopping Centre 
West Road 
BASSENDEAN WA 6054 
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John Gibson Mr J L Gibson 
Subiaco 7 Day Chemist 
157-159 Rokeby Road 
SUBIACO WA 6008 

lan Wright Mr I Wright 
Friendlies Chemist Midland 
6/295 Great Eastern Highway 
MIDLAND WA 6056 

WESFI PTY LTD PARTICLEBOARD AND LOW 
PRESSURE MELAMINE MANUFACTURING 

DIVISIONS—DARDANUP (ENTERPRISE 
BARGAINING) AGREEMENT 1993 

No. AG 71 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Wesfi Pty Ltd 
and 

The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A.; 

Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch); Metals and Engineering Workers' 

Union—Western Australian Branch 
No. AG 71 of 1993. 

Wesfi Pty Ltd Particleboard and Low Pressure 
Melamine Manufacturing Divisions—Dardanup 

(Enterprise Bargaining) Agreement 1993 

COMMISSIONER A.R. BEECH. 
3 December 1993. 

Order. 
HAVING heard Mr A. Tomlinson on behalf of the Applicant 
and Mr T. Daly, Mr F. Logan and Mr N. Hodgson on behalf 
of the Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Wesfi Pty Ltd Particleboard and Low 
Pressure Melamine Manufacturing Divisions—Dar- 
danup (Enterprise Bargaining) Agreement 1993 as set 
out in the Schedule attached hereto is hereby registered 
as an Industrial Agreement with effect from the first 
pay period on or after the 3rd day of December 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This agreement shall be known as the Wesfi Pty Ltd 

Particleboard and Low Pressure Melamine Manufacturing 
Divisions—Dardanup (Enterprise Bargaining) Agreement 
1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application 
4. Parties Bound 
5. Date and Period of Operation 
6. No Extra Claims 
7. Relationship to Parent Awards 
8. Single Bargaining Unit 
9. Objectives 

10. Remuneration 

11. Dispute Resolution 
12. Review of Agreement 
13. Implementation of Quality System 
14. Implementation of Continuous Improvement 

Methodologies 
15. Training 
16. Hours of Work 
17. Annual Leave 

Schedule "A"—Signatories to the Agreement 

3.—Application. 
This agreement shall apply to the Wesfi Pty Ltd 

Particleboard and Low Pressure Melamine Manufacturing 
Divisions, Dardanup, and to all employees engaged under 
the terms and conditions of the following awards: 

Particle Board Industry Award No. 10 of 1978 
Metal Trades (General) Award 1966. 

4.—Parties Bound. 
(1) This agreement shall be binding on; 

(a) Wesfi Pty Ltd Particleboard and Low Pressure 
Melamine Manufacturing Divisions, Dardanup. 

(b) The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. 

(c) Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch). 

(d) Metals and Engineering Workers' Union—West- 
em Australian Branch. 

(2) The parties will oppose any applications by other 
parties to be joined to this agreement. 

5.—Date and Period of Operation. 
This agreement shall come into effect from the first pay 

period on or after the 3rd day of December 1993 and shall 
remain in operation for a period of fifteen months from that 
date. 

6.—No Extra Claims. 
It is a term of this agreement that the various parties to 

this agreement will not pursue any extra claims award or 
overaward during the currency of this agreement, except 
when consistent with the State Wage Case Principles. 

7.—Relationship to Parent Award. 
This agreement shall be read and interpreted wholly in 

conjunction with those awards specified in Clause 3.— 
Application, provided that where there is any inconsistency, 
this agreement shall take precedence. 

8.—Single Bargaining Unit. 
For the purpose of negotiating this agreement consistent 

with the principles enunciated in the State Wage Decision 
of January 1992, a single bargaining unit has been 
established. 

9.—Objectives. 
(1) The objectives of this agreement are to facilitate and 

commit the parties to: 
(a) Creating a culture on the site that is outwardly 

focused to providing excellence in meeting cus- 
tomer requirements and inwardly focused to 
provide consultative, rewarding and productive 
teams within the plant. 

(b) Ensuring the Dardanup plant becomes a more 
productive and efficient operation. 

(c) Providing the employees with more varied and 
fulfilling jobs. 

(d) Ensuring the plant operates to world's best 
standards in: 

(i) Safety 
(ii) Quality 

(iii) Production. 
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(2) The objectives shall be achieved by the following 
methods over the fifteen months of this agreement: 

(a) Introduction of performance measures through the 
consultative committee process to allow gauging 
of the plant performance. These measures to allow 
for the introduction of capital and new product 
lines. 

(b) The implementation and maintenance of AS3901/ 
AS3902 quality systems, policies and procedures 
and defined in Clause 13.—Implementation of 
Quality System. 

(c) The implementation and operation of the princi- 
ples of continuous improvement processes as 
defined in Clause 14.—Implementation of Contin- 
uous Improvement Methodologies. 

(d) The company is committed to improve the 
training opportunities and skills of its employees. 
To facilitate this the parties commit to the training 
proposals and structure as outlined in Clause 
15.—Training. This system will facilitate multi- 
skilling and allow employees to undertake more 
complex tasks, a greater range of tasks or to 
complete the tasks more rapidly with improved 
quality and safety. 

(3) The parties to this agreement agree to the following 
with respect to scheduling of hours of work: 

(a) Normal hours of work will be scheduled to allow 
manning to maximum advantage of the business 
and to suit market conditions, whilst not compro- 
mising the quality of life of employees as set out 
in Clause 16.—Hours of Work. 

(b) By mutual agreement, subject to the consultative 
process annual leave and annual maintenance 
shutdowns may vary in length and in timing to suit 
the market conditions. This may include splitting 
annual leave as considered appropriate to the 
company to meet market conditions. Notwith- 
standing this the company will endeavour to meet 
the employee's needs and requirements. 

10.—Remuneration. 
The parties agree that wage increases will be based on 

productivity indicators. However, it is clearly understood 
that the establishment of such indicators will not be achieved 
quickly or easily due to the complexity of establishing 
targets and measuring performance. In the light of this the 
company does not believe that the payment of the wage 
increase should be delayed pending such discussions. The 
wage increase shall be: 

(1) Wage increase of 4.5% payable from the first pay 
period following ratification of this agreement by 
the Western Australian Industrial Relations Com- 
mission. 

(2) The wage increase specified in subclause (1) 
hereof shall be applied to the award rate for the 
relevant classifications determined in the applica- 
ble award plus any overaward all purpose pay- 
ment. 

(3) The parties are committed to achieving in any 
following agreements, wage increases related to 
agreed productivity indicators. It is proposed that 
the productivity indicators will be in place at the 
commencement of the next agreement and that 
movement of the indicators will be used to 
determine future productivity based increases. It 
is agreed by the parties that the parties will be 
working towards having a following agreement in 
place at the expiration of this agreement. 

11.—Dispute Resolution. 
The parties to this agreement have agreed that any 

disputes or grievances shall be resolved by following the 
procedures as provided in the parent awards. 

12.—Review of Agreement. 
The parties agree to review this agreement no later than 

six weeks from the date of the expiry of the order giving 
effect to this agreement. 

13.—Implementation of Quality System. 
The company is committed to the successful introduction 

and implementation of the AS3901/AS3902 quality proce- 
dures. These systems commit the company to following a 
rigid audited system of operation with respect to procedures 
and policies that may affect product quality. The company 
believes, and the parties agree, that the successful implem- 
entation and accreditation and continuing maintenance of 
the AS3901/AS3902 system is fundamental to the capacity 
of the enterprise to maintain sales of its products. 

The parties commit to supporting and promoting the 
AS3901/AS3902 systems that are put in place. 

14.—Implementation of Continuous Improvement 
Methodologies. 

The company believes that continuous improvement 
methodologies are an important concept to maintain and 
achieve greater productivity and thereby to ensure that the 
plant operates to world's best standards. The continuous 
improvement methodologies will: 

(1) Set goals for the enterprise and allow a clear 
direction to be enunciated. 

(2) Create improvement teams so as to facilitate 
employees' participation in improvement projects 
and goal achievements. 

(3) During the improvement team training create a 
knowledge base within all parties of the need for 
measurement to facilitate improvement and the 
training in the measurement tools available to 
measure improvement. 

15.—Training. 
(1) The company has proposed a new training scheme 

that will encourage employees to undertake training to 
improve their skills and possibilities for advancement. It is 
also understood by the parties that training of personnel will 
assist in maintaining a safe work environment and is of 
critical importance to the success of the operation. 

(2) It is agreed that the cost of delivering training to 
individuals as part of their skills formation and career path 
progression must be kept to a minimum. This is to ensure 
that the availability of training is sufficient to satisfy both 
the company needs and individual expectations of career 
path progressions. 

(3) It is agreed that the implementation and planning of 
training must be such so as not to adversely affect the plant 
operation or financial performance. It is agreed that the 
following be adopted: 

(a) Training of employees in current tasks. It is agreed 
that any person on site may be required to 
undertake training in this category as necessary. 
Payment will be at single time. 

(b) Training to increase skills and career advancement 
where this is considered necessary for the busi- 
ness. Payment will be at single time. 

(c) Training to increase skills and career path ad- 
vancement where this is not considered necessary 
for the business. It is agreed that this training is 
elective and will be facilitated by the company 
where possible. There will be no payment in this 
instance by the company. 

(4) The company will endeavour to schedule training 
during the ordinary hours of work but may require personnel 
to attend training sessions at other times. As above this 
training time will be paid at the single time rate. 

(5) TAPE or other external courses attended by employ- 
ees will generally fall into paragraph (3)(c) above and time 
will not be paid for these courses by the company. 
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16.—Hours of Work. 
Normal hours of work are based on the current twelve 

hour shift roster (42 hours per week) for the continuous shift, 
or with an average of 7.6 hours per day (38 hours per week) 
for day employees, or other such rosters agreed between the 
parties. Normal minimum award conditions will apply such 
as an average of 38 ordinary hours per week. 

17.—Annual Leave. 
Annual leave entitlements under the award are retained 

with respect to the accrual of annual leave, leave loadings 
and other such minimum conditions available under the 
award. 
By agreement of both parties up to four weeks' annual leave 
may be accrued by employees. This accrual will be reviewed 
by the company before the end of February each year. 

Schedule. "A"—Signatories to the Agreement. 
B.J. Norton 4/11/93 
on behalf of Wesfi Pty Ltd Particleboard and Low Pressure 
Melaminc Manufacturing Divisions 
T.P. Daly 4/11/93 
on behalf of The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. 
D. Forster 4/11/93 
on behalf of the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) 
Jim Davidson 4/11/93 
on behalf of Metals and Engineering Workers' Union— 
Western Australian Branch 

WESPINE INDUSTRIES PTY LTD (ENTERPRISE 
BARGAINING) AGREEMENT 1993 

No. AG 66 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Wespine Industries Pty Ltd 
and 

The Forest Products, Furnishing and Allied 
Industries, Industrial Union of Workers, 

W.A. and Australian Electrical, 
Electronics, Foundry and Engineering Union 

(Western Australian Branch). 
No. AG 66 of 1993. 

Wespine Industries Pty Ltd (Enterprise 
Bargaining) Agreement 1993. 

COMMISSIONER A.R. BEECH. 
8 November 1993. 

Order. 
HAVING heard Mr A. Tomlinson on behalf of the Applicant 
and Mr M. Lourey and Mr N. Hodgson on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Wespine Industries Pty Ltd (Enterprise 
Bargaining) Agreement 1993 as set out in the Schedule 
attached hereto is hereby registered as an Industrial 
Agreement with effect on and from the 8th day of 
November 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This agreement shall be known as the Wespine Industries 
Pty Ltd (Enterprise Bargaining) Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application 
4. Parties Bound 
5. Date and Period of Operation 
6. No Extra Claims 
7. Relationship to Parent Awards 
8. Single Bargaining Unit 
9. Objectives 

10. Wage Increases 
11. Dispute Resolution 
12. Review of Agreement 
13. Implementation of Quality System 
14. Continuous Improvement Processes 
15. Training 
16. Hours of Work and Annual Leave 
17. Signatories to Agreement 

3.—Application. 
This agreement shall apply at the Wespine Industries Pty 

Ltd Dardanup sawmill site and shall apply to all employees 
bound by the following awards: 

(1) Timber Workers Award No. 36 of 1950. 
(2) Metal Trades (General) Award 1966. 

4.—Parties Bound. 
(1) This agreement shall be binding on: 

(a) Wespine Industries Pty Ltd Dardanup sawmill site 
(the company). 

(b) The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. 

(c) Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch). 

(d) All employees who are engaged in any of the 
occupations specified in the awards referred to in 
Clause 3.—Application. 

(2) The parties will oppose any applications by other 
parties to be joined to this agreement. 

5.—Date and Period of Operation. 
This agreement shall come into effect from the 8th day 

of November 1993 and shall remain in operation until the 
7th day of November 1994. 

6.—No Extra Claims. 
It is a term of the agreement that the various parties to this 

agreement will not pursue any extra claims award or 
overaward during the currency of this agreement, except for 
claims consistent with State Wage Case Principles. 

7.—Relationship to Parent Awards. 
This agreement shall be read and interpreted wholly in 

conjunction with those awards specified in Clause 3.— 
Application, provided that where there is any inconsistency, 
this agreement shall take precedence to the extent of the 
inconsistency. 

8.—Single Bargaining Unit. 
For the purpose of negotiating this agreement consistently 

with the principles enunciated in the State Wage Decision 
of January 1992, a single bargaining unit has been 
established. 

9.—Objectives. 
The objectives of this agreement are to facilitate and 

commit the parties to: 
(1) Creating a culture on the site that is outwardly 

focused to providing excellence in meeting cus- 
tomer requirements and inwardly focused to 



provide consultative, rewarding and productive 
teams. 

(2) Ensuring the Dardanup sawmill site becomes a 
more productive and efficient operation. 

(3) Providing the employees with more varied and 
fulfilling jobs. 

(4) Ensuring the plant operates to world standards in: 
(a) Safety 
(b) Quality 
(c) Production. 

(5) The objectives shall be achieved by the following 
methods over the twelve months of this agree- 
ment: 
(a) Introduction of performance measures to 

allow gauging of the plant performance. 
These measures are to allow for the introduc- 
tion of capital. 

(b) The implementation and maintenance of 
AS3902 quality systems, policies and proce- 
dures as defined in Clause 13.—Implementa- 
tion of Quality System. 

(c) The implementation and operation of the 
principles of continuous improvement proc- 
esses as defined in Clause 14.—Continuous 
Improvement Processes. 

(d) The company is committed to improve the 
training opportunities and skills of its em- 
ployees. To facilitate this the parties commit 
to the training proposals and structure as 
outlined in Clause 15.—Training. This sys- 
tem will facilitate multi-skilling and allow 
employees to undertake more complex tasks, 
a greater range of tasks or to complete the 
tasks more rapidly with improved quality and 
safety. 

(6) The parties to this agreement agree to the 
following with respect to scheduling of hours of 
work: 
(a) Normal hours of work will be scheduled to 

allow manning to maximum advantage of the 
business and to suit market conditions, whilst 
not compromising the quality of life of 
employees (refer to Clause 16.—Hours of 
Work and Annual Leave). 

(b) The provision of meal breaks, leave and 
leisure time will be managed to meet the 
employee's needs and ensure the ongoing 
efficient operation of the enterprise. 

(c) The parties agree that annual leave and 
annual maintenance shutdowns may vary in 
length and in timing to suit the market 
conditions. This may include splitting annual 
leave as considered appropriate by the com- 
pany to meet market conditions. Notwith- 
standing this, the company will endeavour to 
meet the employee's needs and requirements. 

(7) The parties agree that for reasons of protecting the 
health of all employees and the safety of the plant 
that the site will be a non smoking site from the 
1st September 1993. The company will undertake 
to assist employees who currently smoke to give 
up smoking by organising Smokenders courses as 
requested by employees and as available. The 
company will not pay for the course or time spent 
at the course. 

10.—Wage Increases. 
(1) The parties agree that wage increases will be based 

on productivity indicators. However, it is clearly understood 
that the establishment of such indicators will not be achieved 
quickly or easily due to the complexity of establishing 
targets and measuring performance. In the light of this the 
company does not believe that the payment of the wage 

increase should be delayed pending such discussions. The 
wage increase shall be: 

(a) Wage increase of 4.5% payable from the first pay 
period following ratification of this agreement by 
the Western Australian Industrial Relations Com- 
mission. 

(b) The wage increase specified in paragraph (a) 
hereof shall be applied to the award rate for the 
relevant classification as defined in the award 
wage schedule of the relevant applicable award. 

(c) The wage increases of paragraph (a) hereof shall 
not be absorbed into over award payments. 

(2) The parties are committed to achieving in any 
following agreements, wage increases related to agreed 
productivity indicators. It is proposed that the productivity 
indicators will be in place at the commencement of the next 
agreement and that movement of the indicators will be used 
to determine future productivity based increases. It is agreed 
that the parties will be working towards having a new 
agreement in place at the expiration of this agreement. 

11.—Dispute Resolution. 
The parties to this agreement agree that any disputes or 

grievances shall be resolved by following the procedures as 
provided in the parent awards. 

12.—Review of Agreement. 
The parties agree to review this agreement no later than 

six weeks from the date of its expiry. 

13.—Implementation of Quality System. 
The company is committed to the successful introduction 

and implementation of the AS3902 Quality Management 
System. This system commits the company to following a 
rigid audited system of operation with respect to procedures 
and policies that may affect product quality. The company 
believes, and the parties agree, that the successful implem- 
entation and accreditation and continuing maintenance of 
the AS3902 system is fundamental to the capacity of the 
enterprise to maintain sales of its products. 

The parties commit to supporting and promoting the 
AS3902 Quality Management System that is put in place. 

14.—-Continuous Improvement Processes. 
The company believes that the maintenance of continuous 

improvement methodologies is important and will achieve 
greater productivity. The parties agree that continuous 
improvement methodologies will ensure that the sawmill 
site operates to world standards. The continuous improve- 
ment methodologies will: 

(1) Set goals for the enterprise and allow a clear 
direction to be enunciated. 

(2) Create improvement teams so as to facilitate 
employee participation in improvement projects 
and goal achievements. 

(3) During the improvement team training, create 
acceptance by all parties of the need for measure- 
ment to facilitate improvement. Training in the 
measurement tools available to determine im- 
provement will also facilitate acceptance. 

15.—Training. 
(1) The company has proposed a new training scheme that 

will encourage employees to undertake training to improve 
their skills and possibilities for advancement. It is also 
understood by the parties that training of personnel will 
assist in maintaining a safe work environment and is of 
critical importance to the success of the operation. 

(2) It is agreed that the cost of delivering training to 
individuals as part of their skills formation and career path 
progression must be kept to a minimum. This is to ensure 
that the availability of training is sufficient to satisfy both 
the company needs and individual expectations of career 
path progressions. 
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(3) It is agreed that the implementation and planning of 
training must be such so as not to adversely affect the plant 
operation or financial performance. It is agreed that the 
following be adopted: 

(a) Training of employees in current tasks. It is agreed 
that any person on site may be required to 
undertake training in this category as necessary. 
Payment will be at single time. 

(b) Training to increase skills and career advancement 
where this is considered necessary for the busi- 
ness. Payment will be at single time. 

(c) Training to increase skills and career path ad- 
vancement where this is not considered necessary 
for the business. It is agreed that this training is 
elective and will be facilitated by the company 
where possible. There will be no payment in this 
instance by the company. 

(4) The company will endeavour to schedule training 
during the ordinary hours of work but may require personnel 
to attend training sessions at other times. This training time 
will be paid at the single time rate. 

(5) TAPE or other external courses attended by employ- 
ees will generally be used in paragraph (3)(c) hereof and 
where this is the case, employees will not be paid to attend 
these courses. 

16.—Hours of Work and Annual Leave. 

(1) Hours of work are based on an average of 7.6 hours 
per day for day workers, or other such rosters agreed 
between the parties. Normal minimum award conditions 
will apply such as an average of 38 ordinary hours per week. 

(2) Annual leave entitlements under the award are 
retained with respect to the accrual of annual leave, leave 
loadings and other such minimum conditions available 
under the awards. 

17.—Signatories to Agreement. 

R.K. Style 8/10/93 

On behalf of Wespine Industries Pty Ltd 

TP. Daly 5/10/93 

On behalf of The Forest Products, Furnishing and Allied 
Industries, Industrial Union of Workers, W.A. 

A. Stafford 13/10/93 

On behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) 

73 W.A.I.G. 

PUBLIC SERVICE 
ARBITRATOR— 

Awards/Agreements— 
Variation of— 

GOVERNMENT OFFICERS SALARIES 
ALLOWANCES AND CONDITIONS AWARD 1989. 

No. PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agricultural Protection Board and Others. 

No. P 28 of 1993. 
Government Officers Salaries, Allowances and Conditions 

Award 1989. 
No. PSA A3 of 1989. 

COMMISSIONER J.A. NEGUS. 
24 November 1993. 

Order. 
HAVING heard Mr E. Rea on behalf of the Applicant and 
Mr D. Pretsel on behalf of the Respondents, the Commis- 
sion, being satisfied that the claim complies with the terms 
of the General Order of the Commission No. 1752 of 1991 
dated 31 January, 1992, pursuant to the powers conferred on 
it as Public Service Arbitrator by the Industrial Relations 
Act 1979 and by consent hereby orders— 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the 11 th day of November 
1993. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner, Public Service Arbitrator. 

Schedule. 
1. Schedule A.—List of Respondents: Delete this clause 

and insert in lieu thereof the following: 

Schedule A. 
List of Respondents. 

Agriculture Protection Board of Western Australia, 
Baron-Hay Court, South Perth 

Albany Port Authority, TO Box 175, Albany 
Animal Resources Authority, PO Box 180, Willetton 
Authority for the Intellectually Handicapped Person, 53 

Ord Street, Perth 
Builder's Registration Board, 18 Harvest Street, West 

Perth 
Bunbury Port Authority, PO Box 4, Bunbury 
Burswood Park Board, Great Eastern Highway, River- 

vale 
Commissioner of Main Roads, Waterloo Crescent, East 

Perth 
Construction Industry Long Service Leave Payments 

Board, 1st floor, 26 Collins Street West Perth 
Country High Schools Hostels Authority, Level 8, 81 

St Georges Tferrace, Perth 
Dairy Industry Authority of Western Australia, 217 

Stirling Highway, Claremont 
Director General Department for Community Develop- 

ment, 189 Royal Street, Perth 
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Director of the Perth Mint, Hay Street, Perth 
Director, State Printing Division, Department of 

Services, Station Street, Wembley 
East Perth Redevelopment Authority, 19 Pier Street, 

Perth 
Eastern Goldfields Transport Board, 108 Boulder 

Road, Kalgoorlie 
Esperance Port Authority, PO Box 35, Esperance 
Executive Director, Department of Conservation and 

Land Management, 50 Hayman Road, Como 
Fremantle Cemetery Board, Carrington Street, Palmyra 
Fremantle Port Authority, PO Box 95, Fremantle 
Geraldton Port Authority, PO Box 1064, Geraldton 
Hairdressers Registration Board, 678 Beaufort Street, 

Mt Lawley 
Hedland College, PMB 1, South Hedland 
Herd Improvement Service of Western Australia, PO 

Box 463, BunburyJoondalup Development Corpora- 
tion, 40 The Esplanade, Perth 

Kalgoorlie College, PMB 22, Kalgoorlie 
Karratha College, Millstream Rd, Karratha 
Keep Australia Beautiful Council, 12 Preston Street, 

Como 
King's Park Board, Kings Park Road, West Perth 
Legal Aid Commission of Western Australia, 105 St 

Georges Terrace, Perth 
Library Board of Western Australia, Cultural Centre, 

Perth 
Metropolitan Cemeteries Board, PO Box 53, Clare- 

mont 
Nurses Board of Western Australia, 49 Stirling 

Highway, Nedlands 
Painter's Registration Board, 18 Harvest Terrace, West 

Perth 
Perth Dental Hospital, 196 Goderich Street, Perth 
Perth Market Authority, MP1 Market City, 280 

Bannister Road, Canning Vale 
Perth Theatre Trust, 5 St Georges Terrace, Perth 
Port Hedland Port Authority, PO Box 2, Port Hedland 
Pundulmurra Aboriginal College, Parker Street, South 

Hedland 6722 
Secondary Education Authority, 27 Walters Drive, 

Osbome Park 
Small Business Development Corporation, 553 Hay 

Street, Perth 
State Employment and Skills Development Authority, 

35 Havelock Street, West Perth 
The Lotteries Commission, 334 Rokeby Road, Subiaco 
The National Trust of Australia (W.A.), 4 Havelock 

Street, West Perth 
The Waterways Commission, 184 St Georges Terrace, 

Perth 
The Western Australian Film Council, 336 Churchill 

Avenue, Subiaco 
Totalisator Agency Board, 14 Hasler Road, Osbome 

Park 
Trustees of the Western Australian Museum, Francis 

Street, Perth 
Western Australian Alcohol and Drug Authority, 7 

Field Street, Mount Lawley 
Western Australian Art Gallery Board, 47 James Street, 

Perth 
Western Australian Coastal Shipping Commission, 

Port Beach Road, North Fremantle 
Western Australian Egg Marketing Board, 43 McGre- 

gor Road, Palmyra 

Western Australian Fire Brigades Board, 480 Hay 
Street, Perth 

Western Australian Greyhound Racing Association, 
PO Box 9, Cannington 

Western Australian Health Promotion Foundation, 46 
Parliament Place, West Perth 

Western Australian Land Authority (Landcorp), Joon- 
dalup House, 8 Davidson Terrace, Joondalup 

Western Australian Meat Commission, PO Box 383, 
Fremantle 

Western Australian Meat Marketing Corporation, 
Wellington Street, Perth 

Western Australian Potato Marketing Board, Cockbum 
Road, Hamilton Hill 

Western Australian Sport Centre Trust (Superdrome), 
Stephenson Avenue, Mt Claremont 

Western Australian Tourism Commission, 16 St 
Georges Terrace, Perth 

Zoological Gardens' Board, 20 Labouchere Road, 
South Perth 

The Hon. Premier, the Hon. Deputy Premier and all 
Ministers of the Crown in the right of the State of Western 
Australia as they be from time to time. 

AWARDS/AGREEMENTS— 

Variation of— 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (CONSTRUCTION AND SERVICING) 

AWARD 
No. 10 of 1979 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 
Direct Engineering Services Pty Ltd. 

No. 1299 of 1993. 

Air Conditioning and Refrigeration Industry (Construction 
and Servicing) Award 

No. 10 of 1979 (No. 13 of 1965). 

COMMISSIONER R.N. GEORGE. 
23 November 1993. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicant and 
Ms L. O'Farrell on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Air Conditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 27 th 
day of October 1993. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 12.—Overtime: Delete paragraph (f) of sub- 

clause (3) of this clause and insert in lieu thereof the 
following: 

(f) Subject to the provisions of paragraph (g) of this 
subclause, an employee required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $6.50 for a meal 
and if, owing to the amount of overtime worked, 
a second or subsequent meal is required, the 
employee shall be supplied with each such meal 
by the employer or be paid $4.40 for each meal 
so required. 

2. Clause 17.-—Car Allowance: Delete subclause (3) of 
this clause and insert in lieu thereof the following: 

(3) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's 
Own Vehicle on Employer's Business 

Motor Car 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per Kilometre (Cents) 

Distance Travelled Each Over Over 1600 cc 
Year on Employer's Business 2600 cc 1600cc & Under 

-2600 cc 
Metropolitan Area 51.6 46.2 40.2 
South West Land Division 52.8 47.4 41.2 
North of 23.5" South Latitude 58.0 52.2 45.4 
Rest of the State 54.6 48.9 42.5 
Motor Cycle (in all areas) 17.8c per kilometre 

3. Clause 18.—Allowance for Travelling and Employ- 
ment in Construction Work: Delete paragraphs (a), (b) and 
(c) of subclause (2) of this clause and insert in lieu thereof 
the following: 

(a) On places within a radius of 50 kilometres from 
the General Post Office, Perth—-$10.70 per day. 

(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office, Perth— 
56 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) hereof, 
work performed at places beyond a 60 kilometre 
radius from the General Post Office, Perth shall 
be deemed to be distant work unless the employer 
and the employees, with the consent of the union, 
agree in any particular case that the travelling 
allowance for such work shall be paid under this 
clause, in which case an additional allowance of 
56 cents per kilometre shall be paid for each 
kilometre in excess of the 60 kilometre radius. 

4. Clause 19.—Distant Work: Delete subclauses (6) and 
(7) of this clause and insert in lieu thereof the following: 

(6) An employee to whom the provisions of subclause 
(1) of this clause apply shall be paid an allowance 
of $21.80 for any week-end the employee returns 
home from the job, but only if— 

(a) the employee advises the employer or the 
employer's agent of such intention not later 
than the Tuesday immediately preceding the 
week-end in which the employee so returns; 

(b) the employee is not required for work during 
that week-end; 

(c) the employee returns to the job on the first 
working day following the week-end; and 

(d) the employer does not provide, or offer to 
provide, suitable transport. 

(7) Where an employee, supplied with board and 
lodging by the employer, is required to live more 
than 800 metres from the job, the employee shall 

be provided with suitable transport to and from 
that job or be paid an allowance of $9.60 per day, 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess time shall be paid for at 
ordinary rates, whether or not suitable transport is 
supplied by the employer. 

ARGYLE DIAMOND MINES PRODUCTION 
AWARD 1985 

No. A 28 and A 32 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Argyle Diamond Mines Pty Limited 

and 
Metals and Engineering Workers' Union— 

Western Australian Branch and Others. 

No. 608 of 1992. 
Argyle Diamond Mines Production Award 1985 

No. A 28 and A 32 of 1984. 

COMMISSIONER J.F. GREGOR. 

22 November 1993. 
Order. 

HAVING heard Mr R.M. Tanner on behalf of the Applicant 
and Ms M.L. Robinson on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and Mr D. Hicks on behalf of 
the Metals and Engineering Workers' Union—Western 
Australian Branch and The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Argyle Diamond Mines Production Award 
1985 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 3rd day of November 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 17.—Sick Leave: Immediately after paragraph 
(c) of subclause (3) of this clause insert the following new 
paragraph: 

(d) An employee shall prove to the satisfaction of the 
employer that the employee was unable, on 
account of illness or injury, to attend for duty on 
the day or days for which sick leave is claimed. 
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BUILDING TRADES (CONSTRUCTION) AWARD 
1987 

No. R14 of 1978. 
ELECTRICAL CONTRACTING INDUSTRY AWARD 

No. R22 of 1978. 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD 1987 
No. 20 of 1973. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Others 

and 
Amec Engineering Pty Ltd and Others. 

No. 1310 of 1993. 
Metal. Electrical and Building Trades (Pinjarra and 

Kwinana Alumina Refineries and the Huntley, Del Park and 
Jarrahdale Mine Sites) Construction Order. 

COMMISSIONER R.N. GEORGE. 
25 November 1993. 

Order. 
HAVING heard Mr A. Gill on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), the Metals and Engineering 
Workers' Union—Western Australia and the Construction, 
Mining, Energy Timberyards, Sawmills and Woodworkers 
Union of Australia, Western Australian Branch and Mr P. 
Cooke on behalf of the Respondents, and by consent, the 
Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
issues the following Order— 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

L—Title. 
This Order shall be known as the Metal, Electrical and 

Building Trades (Pinjarra and Kwinana Alumina Refineries 
and the Huntley, Del Park and Jarrahdale Mine Sites) 
Construction Order No. 1310 of 1993 and, subject to its 
terms, shall supplement the Metal Trades (General) Award 
1966 (No. 13 of 1965), the Electrical Contracting Industry 
Award R 22 of 1978, the Building Trades (Construction) 
Award 1987 (No. R 14 of 1978) and the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 1973 and 
shall replace Order No. 1178 of 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Travelling Allowance 
6. Site Allowance 
7. Job Stewards 
8. Date of Operation 

Schedule of Respondents 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by either the 
Metal Trades (General) Award 1966 (No. 13 of 1965), the 
Electrical Contracting Industry Award R 22 of 1978, the 
Building Trades (Construction) Award 1987 (No. R 14 of 

1978) and the Engine Drivers' (Building and Steel Construc- 
tion) Award No. 20 of 1973 and who are employed by any 
of the employers named in the schedule attached to this 
Order on construction work at the Pinjarra and Kwinana 
Alumina Refineries and the Huntley, Del Park and Jar- 
rahdale Mines Sites, operated by Alcoa of Australia Ltd. 

4.—General Conditions of Employment. 
Except as provided in Clause 5.—Travelling Allowance, 

Clause 6.—Site Allowance and Clause 7.—Job Stewards of 
this Order, the terms and conditions of each employee 
covered by this Order shall be as prescribed in the award by 
which the employee would be bound if not for this Order. 

5.—Travelling Allowance. 
Each employee who is not provided with transport by 

his/her employer to travel to and from the job shall be paid 
as follows— 

Per Day 
$ 

(a) Employees residing in the Pinjarra 
township shall be paid as provided in 
the award 10.70 

(b) Employees other than those provided 
for in paragraph (a) and who travel from 
a point— 

(i) Up to 32 km radius from the job 
site 21.40 

(ii) 32 km—50 km radius from the job 
site 28.60 

(iii) Over 50 km radius from the job site 
35.40 

(c) Notwithstanding the foregoing, an employee who 
is not provided with transport by his/her employer 
and who is required to travel, by the shortest 
possible route, a distance of more than 60 km from 
his/her home to the job, shall be paid an allowance 
of not less than $35.40 per day and such an 
employee who is required to travel, by the shortest 
possible route, a distance of more than 80 km from 
his/her home to the job, shall be paid an allowance 
of $49.70 per day. 

(d) (i) An employee shall not be entitled to the 
allowance prescribed in paragraph (c) hereof 
unless and until he/she submits a written 
statement to his/her employer setting out 
his/her place of residence and the number of 
kilometres he/she is required to travel from 
his/her home to the job by the shortest 
possible route. 

(ii) An employee who wilfully sets out an 
incorrect distance to his/her written state- 
ment shall be deemed guilty of wilful 
misconduct. 

(e) Employees engaged on the Kwinana Alumina 
Refinery or the Jarrahdale Mine Site, shall not be 
subject to the provisions of this clause but shall 
be entitled to the provisions of Clause 6.— 
Allowance for Travelling and Employment in 
Construction Work of Part II—Construction 
Work, of the Metal Trades (General) Award 1966 
(No. 13 of 1965) or Clause 20.—Allowance for 
Travelling and Employment in Construction 
Work of the Electrical Contracting Industry 
Award R 22 of 1978 or Clause 12A.—Fares and 
Travelling (Except Plumbers) of the Building 
Trades (Construction) Award 1987 (No. R 14 of 
1978) or Clause 22.—Allowances For Travelling 
and Employment in Construction Work of the 
Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973. 

6.—Site Allowance. 
(1) An additional allowance of $1.44 per hour shall be 

paid for each hour worked on the Alcoa Kwinana Alumina 
Refinery. 
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(2) An additional allowance of $1.23 per hour shall be 
paid for each hour worked on the Alcoa Pinjarra Alumina 
Refinery and the Huntley. Del Park and Jarrahdale Mine 
Sites. 

(3) Such allowance is specifically prescribed to cover all 
disabilities associated with construction work at the Pinjarra 
and Kwinana Alumina Refineries or the Huntley, Del Park 
and Jarrahdale Mine Sites. 

7.—Job Stewards. 
Prior to the termination or transfer of a job steward, two 

days' notice shall be given by the employer to the union for 
the purpose of discussing the reasons for such termination 
or transfer. 

In the event of a dispute arising in relation to such 
termination or transfer, the matter shall be referred within 
seven (7) days to a Board of Reference. 

8.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 11 November 1993. 

Schedule of Respondents. 
Amec Engineering Pty Ltd. 
Bains Harding Insulation (77) Pty Ltd. 
Barclay Mowlem (WA) Ltd. 
ABB EPT Pty Ltd. 
O'Donnell Griffin. 
United Construction Pty Ltd. 
Western Construction Pty Ltd. 
The Electrical Contractors' Association of Western 

Australia (Union of Employers). 

BUILDING TRADES (CONSTRUCTION) AWARD 
1987 

No. R14 of 1978. 
ELECTRICAL CONTRACTING INDUSTRY AWARD 

No. R22 of 1978. 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD 1987 
No. 20 of 1978. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others 

Electric Power Transmission Pty Ltd and Others. 
No. 1311 of 1993. 

Metal, Electrical Trades (Wagerup Alumina Refinery and 
Willowdale Mines Site) Construction Order. 

COMMISSIONER R.N. GEORGE. 
25 November 1993. 

Order. 
HAVING heard Mr A. Gill on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), the Metals and Engineering 
Workers' Union—Western Australia and the Construction, 
Mining, Energy Timberyards, Sawmills and Woodworkers 
Union of Australia, Western Australian Branch and Mr P. 
Cooke on behalf of the Respondents, and by consent, the 
Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 

73 W.A.I.G. 

decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
issues the following Order— 

(Sgd.) R.N. GEORGE, 
[U.S.] Commissioner. 

Schedule. 

This Order shall be known as the Metal, Electrical and 
Building Trades (Wagerup Alumina Refinery and Willow- 
dale Mine Site) Construction Order No. 1311 of 1993 and, 
subject to its terms, shall supplement the Metal Trades 
(General) Award 1966 (No. 13 of 1965), the Electrical 
Contracting Industry Award R 22 of 1978, the Building 
Trades (Construction) Award 1987 (No. R 14 of 1978) and 
the Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973 and shall replace Order No. 1177 of 
1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Travelling Allowance 
6. Site Allowance 
7. Job Stewards 
8. Date of Operation 

Schedule of Respondents 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by either the 
Metal Trades (General) Award 1966 (No. 13 of 1965), the 
Electrical Contracting Industry Award R 22 of 1978, the 
Building Trades (Construction) Award 1987 (No. R 14 of 
1978) and the Engine Drivers' (Building and Steel Construc- 
tion) Award No. 20 of 1973 and who are employed by any 
of the employers named in the schedule attached to this 
Order on construction work at the Wagerup Alumina 
Refinery and the Willowdale Mine Site, operated by Alcoa 
of Australia Ltd. 

4.—General Conditions of Employment. 
Except as provided in Clause 5.—^Travelling Allowance, 

Clause 6.—Site Allowance and Clause 7.—Job Stewards of 
this Order, the terms and conditions of each employee 
covered by this Order shall be as prescribed in the award by 
which the employee would be bound if not for this Order. 

5.—Travelling Allowance. 
Each employee who is not provided with transport by 

his/her employer to travel to and from the job shall be paid 
as follows— 

Per Day 
$ 

(1) Employees residing in the Pinjarra 
township shall be paid as provided in 
the award 10.70 

(2) Employees other than those provided 
for in paragraph (1) and who travel from 
a point— 
(a) Up to 32km radius from the job site 21.40 
(b) 32km—50km radius from the job 

site 28.60 
(c) Over 50km—68km radius from the 

job site 35.40 
(d) Over 68km radius from the job site 49.70 

(3) Notwithstanding the foregoing, an employee who 
is not provided with transport by his/her employer 
and who is required to travel, by the shortest 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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possible route, a distance of more than 60 km from 
his/her home to the job, shall be paid an allowance 
of not less than $35.40 per day and such an 
employee who is required to travel, by the shortest 
possible route, a distance of more than 80 km from 
his/her home to the job, shall be paid an allowance 
of $49.70 per day. 

(4) (a) An employee shall not be entitled to the 
allowance prescribed in paragraph (3) hereof 
unless and until he/she submits a written 
statement to his/her employer setting out 
his/her place of residence and the number of 
kilometres he/she is required to travel from 
his/her home to the job by the shortest 
possible route. 

(b) An employee who wilfully sets out an 
incorrect distance to his/her written state- 
ment shall be deemed guilty of wilful 
misconduct. 

6.—Site Allowance. 

(1) An additional allowance of $1.19 per hour shall be 
paid for each hour worked. 

(2) Such allowance is specifically prescribed to cover all 
disabilities associated with construction work at the Wa- 
gerup Alumina Refinery and the Willowdale Mine Site. 

7.—Job Stewards. 

Prior to the termination or transfer of a job steward, two 
days' notice shall be given by the employer to the union for 
the purpose of discussing the reasons for such termination 
or transfer. 

In the event of a dispute arising in relation to such 
termination or transfer, the matter shall be referred within 
seven (7) days to a Board of Reference. 

8.—Date of Operation. 

This Order shall operate from the beginning of the first 
pay period commencing on or after 11 November 1993. 

Schedule of Respondents. 

Wormald International (Aust.) Pty Ltd. 

Electric Power Transmission Pty Ltd. 

Western Construction Co. (1978) Pty Ltd. 

Transfield Construction. 

O'Donnell Griffin. 

Ralph M. Lee (W.A.) Pty Ltd. 

The Electrical Contractors' Association of Western 
Australia (Union of Employers). 

BUILDING TRADES (CONSTRUCTION) AWARD 
1987 

No. 14 of 1978. 
ELECTRICAL CONTRACTING INDUSTRY AWARD 

No. R22 of 1978. 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD 1987 
No. 20 of 1978. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Bains Harding Insulation (77) Pty Ltd and Others. 
No. 1312 of 1993. 

Metal and Electrical Trades (Worsley Alumina Refinery 
Modification and Construction) Order. 

COMMISSIONER R.N. GEORGE. 
25 November 1993. 

Order. 
HAVING heard Mr A. Gill on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), the Metals and Engineering 
Workers' Union—Western Australia and the Construction. 
Mining, Energy Timberyards, Sawmills and Woodworkers 
Union of Australia, Western Australian Branch and Mr P. 
Cooke on behalf of the Respondents, and by consent, the 
Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the pov/ers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
issues the following Order— 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Metal, Electrical and 

Building Trades (Worsley Alumina Refinery Modification 
and Construction) Order No. 1312 of 1993 and, subject to 
its terms, shall supplement the Metal Trades (General) 
Award 1966 (No. 13 of 1965)—Part II Construction, the 
Electrical Contracting Industry Award R 22 of 1978, the 
Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973 and the Building Trades (Constuction) 
Award 1987 (No. 14 of 1978) and shall replace Order No. 
1179 of 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. No Extra Claims 
4. Area and Scope 
5. Tferm 
6. General Conditions of Employment 
7. Travelling Allowance 
8. Site Allowance 
9. Safety Footwear 

10. Liberty to Apply 
11. Date of Operation 

Schedule of Respondents 

3.—No Extra Claims. 
An express condition of this Order is that the unions 

bound will make no further claims on the employers bound 
or the project over and above the conditions set out in this 
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Order for the life of the Worsley Alumina Refinery Project 
except in accordance with the Principles. This no extra 
claims provision expressly applies to claims for increased 
severance/termination payments and site allowance pay- 
ments. 

4.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by the Metal 
Trades (General) Award 1966 (No. 13 of 1965)—Part II 
Construction, the Electrical Contracting Industry Award R 
22 of 1978, the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 and the Building 
Trades (Construction) Award 1987 (No. 14 of 1978) who are 
employed by any of the employers named in the schedule 
attached to this Order on work at the Worsley Alumina 
Refinery operated by Worsley Alumina. 

5.—Term. 
Subject to Clauses 6.—General Conditions of Employ- 

ment and 7.—Travelling Allowance hereof the term of this 
Order shall be 12 months from the first pay period 
commencing on or after 11 November 1993. 

6.—General Conditions of Employment. 
Except as provided in Clause 7.—^Travelling Allowance 

and Clause 8.—Site Allowance of this Order, the terms and 
conditions of each employee covered by this Order shall be 
as prescribed in the Metal Trades (General) Award 1966 
(No. 13 of 1965)—Part II Construction, the Electrical 
Contracting Industry Award R 22 of 1978, the Engine 
Drivers' (Building and Steel Construction) Award No. 20 
of 1973 and the Building Trades (Construction) Award 1987 
(No. 14 of 1978) 

7.—Travelling Allowance. 
Each employee who is not provided with transport by 

his/her employer to travel to and from the job shall be paid 
a travel allowance as follows: 

Per Day 
$ 

Employees who travel from a point: 
(a) Up to 30km radial distance from the job 

site 10.70 
(b) 30km—60km radial distance from the 

job site 24.30 
(c) More than 60km radial distance from 

the job site 31.80 

8.—Site Allowance. 
(1) A site allowance of $1.16 shall be paid for each hour 

worked from the first pay period commencing on or after 18 
June 1991 provided that this site allowance shall increase 
to $1.19 for each hour worked from the first pay period 
commencing on or after 27 September 1991. 

(2) The site allowance in paragraph (1) of this clause 
specifically covers all disabilities associated with any type 
of work undertaken by employees of Respondents to this 
Order at the Worsley Alumina Refinery. 

9.—Safety Footwear. 
(1) Approved safety footwear shall be worn by all 

employees. The employer shall supply approved safety 
footwear on an as required basis (subject to the employee 
returning to the employer the footwear being replaced). 

(2) Further it is agreed between the parties that failure to 
wear such footwear will render the offending employee 
liable to disciplinary action including dismissal. 

10.—Liberty to Apply. 
(1) The unions bound have liberty to apply to establish 

a definition of what constitutes major construction work 
which is not contemplated under this Order. 

(2) The unions bound have liberty to apply for the 
provision of work clothing to employees of the Respondent 
employers on site. 

11.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 11 November 1993. 
Schedule of Respondents. 

Bains Harding Insulation (77) Pty Ltd. 
Devaugh. 
Transfield Technologies Pty Ltd. 
James Watt Electrical. 
Jadsco Pty Ltd. 
Neon Electrical Pty Ltd. 
O'Donnell Griffin. 
R C R Engineering Pty Ltd. 
Ralph M Lee (W.A.) Pty Ltd. 
United Construction Pty Ltd. 

DAMPIER SALT AWARD 1990 
No. A 23 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dampier Salt Limited 

and 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers and Others. 

No. 1374 of 1993. 
Dampier Salt Award 1990 

No. A 23 of 1990. 
COMMISSIONER J.F. GREGOR. 

22 November 1993. 
Order. 

HAVING heard Ms A. McNamara on behalf of the 
Applicant and Ms M.L. Robinson on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Dampier Salt Award 1990 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 5th day of 
November 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 4.—Area and Scope: Delete subclause (1) of 

this clause and insert in lieu thereof the following: 
(1) This Award shall apply to employees employed 

in or in connection with the production (by solar 
process), brine handling, harvesting, processing, 
hauling and shipping (including work carried out 
on employer owned wharf facilities) of salt and 
incidental work thereto, and in any classification 
mentioned in this Award in the area occupied and 
operated upon by Dampier Salt Limited—Damp- 
ier and Lake MacLeod Divisions, and; 

2. Clause 5.—Definitions: Delete subclause (1) of this 
clause and insert in lieu thereof the following: 

(1) "Parties" means the unions bound to this Award 
on the one part and Dampier Salt Limited on the 
other part. 
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ELECTRICAL CONTRACTING INDUSTRY AWARD 
No. R 22 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

The Electrical Contractors' Association of Western 
Australia (Union of Employers) and Others. 

No. 1307 of 1993. 

Electrical Contracting Industry Award 
No. R 22 of 1978. 

COMMISSIONER R.N. GEORGE. 
23 November 1993. 

HAVING heard Mr A. Gill on behalf of the Applicant, Ms 
M. Greenhalgh on behalf of the Electrical Contractors' 
Association of Western Australia (Union of Employers) and 
Mr P. Cooke on behalf of other Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Electrical Contracting Industry Award No. 
R 22 of 1978 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 11 November 1993. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 12.—Overtime: Delete paragraph (e) of 

subclause (2) of this clause and insert in lieu thereof the 
following— 

(2) (e) (i) An employee required to work overtime 
for more than two hours without being 
notified on the previous day or earlier 
that he/she will be so required to work 
overtime shall be supplied with a meal 
by the employer or be paid $6.80 for 
such meal and for a second or subse- 
quent meal if so required. 

(ii) No such payments shall be made to any 
employee living in the same locality as 
his/her place of work who can reasona- 
bly return home for such meals. 

(iii) If an employee to whom subparagraph 
(i) of paragraph (e) of subclause (2) 
hereof applies has, as a consequence of 
the notice referred to in that paragraph, 
provided himself/herself with a meal or 
meals and is not required to work 
overtime or is required to work less 
overtime than the period notified, he/she 
shall be paid for each meal provided and 
not required, $6.80. 

2. Clause 19.—Car Allowance: Delete this clause and 
insert in lieu thereof the following— 

19.—Car Allowance. 
Where an employee is required and authorised to use 

his/her own motor vehicle in the course of his/her 
duties he/she shall be paid an allowance of 49.6 cents 
per kilometre travelled. Notwithstanding anything 
contained in this clause the employer and the employee 
may make any other arrangement as to car allowance 
not less favourable to the employee. 

3. Clause 20.—Allowance for Travelling and Employ- 
ment in Construction Work: Delete subclause (2)(a) and 
insert in lieu thereof the following— 
(2) (a) On jobs measured by radius from the General Post 

Office, Perth situated within the area of: 

Per Day 
$ 

(i) Up to and including 50 kilom- 
etre radius 10.70 
OR 

(ii) Over 50 kilometres up to and 
including 60 kilometre radius 13.90 
OR 

(iii) Over 60 kilometre up to and 
including 75 kilometre radius 21.20 
OR 

(iv) Over 75 kilometres up to and 
including 90 kilometre radius 30.20 
OR 

(v) Over 90 kilometres up to and 
including 105 kilometres ra- 
dius 39.20 

4. Clause 21.—Distant Work: Delete subclauses (6) and 
(9) and insert in lieu thereof the following— 

(6) An employee to whom the provisions of subclause 
(1) of this clause apply shall be paid an allowance 
of $21.80 for any weekend that he/she returns to 
his/her home from the job but only if— 

(a) he/she advises the employer or his/her agent 
of their intention no later than the Thesday 
immediately preceding the weekend in which 
he/she so returns; 

(b) he/she is not required for work during that 
weekend; 

(c) he/she returns to the job on the first working 
day following the weekend; and 

(d) the employer does not provide or offer to 
provide suitable transport. 

(9) Where an employee, supplied with board and 
lodging by his/her employer, is required to live 
more than 800 metres from the job the employee 
shall be provided with suitable transport to and 
from that job or be paid an allowance of $9.60 per 
day provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess travelling time shall be paid 
for at ordinary rates whether or not suitable 
transport is supplied by the employer. 

5. Clause 30.—Special Provision—SECWA: Delete 
subclauses (3), (4) and (5) and insert in lieu thereof the 
following— 

(3) (a) An employee to whom Clause 20.—Allow- 
ance for Travelling and Employment in 
Construction Work applies and who is 
engaged on construction work at Muja shall 
be paid: 

(i) an allowance of $ 10.70 per day if he/she 
resides within a radius of 50 kilometres 
from the Muja Power Station; 

(ii) an allowance of $28.90 per day if he/she 
resides outside that radius; 

in lieu of the allowance prescribed in the said 
clause. 

(b) Where transport to and from the job is 
supplied by the employer from and to a place 
mutually agreed upon between the employer 
and the employee half the above rates shall 
be paid provided that the conveyance used 
for such transport is equipped with suitable 
seating and weather proof covering. 
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(4) In addition to the allowance payable pursuant to 
subclause (6) of Clause 21.—Distant Work of this 
award an employee to whom that clause applies 
shall be paid $18.10 on each occasion upon which 
he/she returns home at the weekend but only if— 
(a) he/she has completed three months' continu- 

ous service with the employer; 
(b) he/she is not required for work during the 

weekend; 
(c) he/she returns to the job on the first working 

day following the weekend; 
(d) the employer does not provide or offer to 

provide suitable transport; 
and such payment shall be deemed to compensate 
for a periodical return home at the employer's 
expense. 

(5) An employee to whom Clause 21.—Distant Work 
of this award applies and who proceeds to 
construction work at Muja from his/her home 
where located within a radius of 50 kilometres 
from the General Post Office, Perth— 
(a) shall be paid an amount of $49.00 and for 

three hours at ordinary rates in lieu of the 
expenses and payment prescribed in sub- 
clause (3) of the said clause; and 

(b) in lieu of the provisions of subclause (4) of 
the said clause, shall be paid $49.00 and for 
three hours at ordinary rates when his/her 
services terminate if he/she has completed 
three months continuous service; 

and the provisions of subclause (3) and subclause 
(4) of Clause 21.—Distant Work shall not apply 
to such employee. 

ELECTRICAL TRADES (SECURITY ALARMS 
INDUSTRY) AWARD 1980 

No. 127 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Wormald Security Controls and Others. 

No. 1308 of 1993. 
Electrical Trades (Security Alarms Industry) Award 1980 

No. R 27 of 1979. 

COMMISSIONER R.N. GEORGE. 
23 November 1993. 

Order. 

HAVING heard Mr A. Gill on behalf of the Applicant and 
Mr P. Cooke on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Electrical Trades (Security Alarms Indus- 
try) Award 1980 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 11 November 1993. 

Schedule. 

1. Clause 11.—Overtime: Delete paragraph (f) of sub- 
clause (3) of this clause and insert in lieu thereof the 
following— 

(3) (f) Subject to the provisions of paragraph (g) of 
this subclause, an employee required to work 
overtime for more than two hours shall be 
supplied with a meal by the employer or be 
paid $6.50 for a meal and, if owing to the 
amount of overtime worked, a second or 
subsequent meal is required he/she shall be 
supplied with each such meal by the em- 
ployer or be paid $4.40 for each meal so 
required. 

2. Clause 16.—Car Allowance: Delete subclause (3) of 
this clause and insert in lieu thereof the following— 

(3) A year for the purpose of this clause shall 
commence on 1 July and end on 30 June next 
following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Motor Car 
Engine Displacement 

Area and Details (in cubic centimetres) 
Rate per kilometre Over 1600 cc 1600cc 

2600 cc -2600 cc & Under 
Metropolitan Area 51.8 46.3 40.3 
South West Land Division 53.0 47.5 41.3 
North of 23.5" South Latitude 58.1 52.3 45.5 
Rest of the State 54.7 49.0 42.5 
Motor Cycle (In all Areas) 17.8 cents per kilometre 

3. Clause 18.—Distant Work: Delete subclauses (4) and 
(5) of this clause and insert in lieu thereof the following— 

(4) An employee to whom the provisions of subclause 
(1) of this clause apply shall be paid an allowance 
of $21.60 for any weekend that he/she returns to 
his/her home from the job but only if— 

(a) the employee advises the employer or the 
employer's agent of their intention no later 
than the Tuesday immediately preceding the 
weekend in which the employee so returns; 

(b) the employee is not required for work during 
that weekend; 

(c) the employee returns to the job on the first 
working day following the weekend; and 

(d) the employer does not provide or offer to 
provide suitable transport. 

(5) Where an employee, supplied with board and 
lodging by the employer, is required to live more 
than 800 metres from the job the employee shall 
be provided with suitable transport to and from 
that job or be paid an allowance of $9.60 per day 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess time shall be paid for at 
ordinary rates whether or not suitable transport is 
supplied by the employer. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 



ELECTRONICS INDUSTRY AWARD 
No. A22 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Acet Limited and Others. 
No. 1309 of 1993. 

Electronics Industry Award 
No. A 22 of 1985. 

COMMISSIONER R.N. GEORGE. 
23 November 1993. 

Order. 
HAVING heard Mr A. Gill on behalf of the Applicant and 
Mr P. Cooke on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Electronics Industry Award No. A 22 of 
1985 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 11 November 1993. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Overtime: Delete paragraph (f) of subclause 

(3) of this clause and insert in lieu thereof the following— 
(3) (f) Subject to the provisions of paragraph (g) of 

this subclause, an employee required to work 
overtime for more than two hours shall be 
supplied with a meal by the employer or be 
paid $6.50 for a meal and, if owing to the 
amount of overtime worked, a second or 
subsequent meal is required he/she shall be 
supplied with each such meal by the em- 
ployer or be paid $4.40 for each meal so 
required. 

2. Clause 13.—Car Allowance: Delete subclause (3) of 
this clause and insert in lieu thereof the following— 

(3) A year for the purpose of this clause shall 
commence on 1 July and end on 30 June next 
following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Motor Car 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600 cc 1600cc 

2600 cc -2600 cc & Under 
Metropolitan Area 51.8 46.3 40.3 
South West Land Division 53.0 47.5 41.3 North of 23.5° South Latitude 58.1 52.3 45.5 
Rest of the State 54.7 49.0 42.5 
Motor Cycle (In all Areas) 17.8 cents per kilometre 

3. Clause 15.—Distant Work: Delete subclauses (4) and 
(5) of this clause and insert in lieu thereof the following— 

(4) An employee to whom the provisions of subclause 
(1) of this clause apply shall be paid an allowance 
of $21.80 for any weekend that he/she returns to 
his/her home from the job but only if— 
(a) the employee advises the employer or the 

employer's agent of their intention no later 
than the Tuesday immediately preceding the 
weekend in which the employee so returns; 

(b) the employee is not required for work during 
that weekend; 

(c) the employee returns to the job on the first 
working day following the weekend; and 

(d) the employer does not provide or offer to 
provide suitable transport. 

(5) Where an employee, supplied with board and 
lodging by the employer, is required to live more 
than 800 metres from the job the employee shall 
be provided with suitable transport to and from 
that job or be paid an allowance of $9.60 per day 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess time shall be paid for at 
ordinary rates whether or not suitable transport is 
supplied by the employer. 

Part II—Construction Work 

1. Clause 6.—Allowance for Travelling and Employment 
in Construction Work: Delete paragraphs (a), (b) and (c) of 
subclause (1) of this clause and insert in lieu thereof the 
following— 

(a) On places within a radius of 50 kilometres from 
the General Post Office, Perth—$10.70 per day. 

(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office, Perth— 
55 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) hereof, 
work performed at places beyond a 60 kilometre 
radius from the General Post Office, Perth shall 
be deemed to be distant work unless the employer 
and the employees, with the consent of the union, 
agree in any particular case that the travelling 
allowance for such work shall be paid under this 
clause, in which case an additional allowance of 
55 cents per kilometre shall be paid for each 
kilometre in excess of the 60 kilometre radius. 

2. Clause 7.—Distant Work: Delete subclauses (6) and (7) 
of this clause and insert in lieu thereof the following— 

(6) An employee, to whom the provisions of sub- 
clause (1) of this clause applies, shall be paid an 
allowance of $21.80 for any weekend that the 
employee returns home from the job, but only if— 

(a) the employee advises the employer or the 
employee's agent of the employee's inten- 
tion no later than the Tuesday immediately 
preceding the weekend in which the em- 
ployee so returns; 

(b) the employee is not required for work during 
that weekend; 

(c) the employee returns of the job on the first 
working day following the weekend; and 

(d) the employer does not provide, or offer to 
provide, suitable transport. 

(7) Where an employee, supplied with board and 
lodging by the employer, is required to live more 
than 800 metres from the job the employee shall 
be provided with suitable transport to and from 
that job or be paid an allowance of $9.60 per day 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess time shall be paid for at 
ordinary rates whether or not suitable transport is 
supplied by the employer. 
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ENGINE DRIVERS' (GENERAL) AWARD 
No. R 21A of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Coca Cola Bottlers and Others. 
No. 1233 of 1993. 

Engine Drivers' (General) Award 
No. R 21A of 1977. 

COMMISSIONER A.R. BEECH. 
10 November 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr S. Macaree on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Engine Drivers' (General) Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 10th 
day of November 1993. 

(Sgd.) A.R. BEECH, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 8.—Overtime: In subparagraph (3)(b)(i) of this 

clause delete the amounts of $6.10 and $4.20 and insert in 
lieu the amounts of $6.50 and $4.40 respectively. 

2. Schedule "C"—38 Hour Week Provisions— Clause 
5.—Overtime: In subparagraph (3)(f)(i) of this clause delete 
the amounts of $6.10 and $4.20 and insert in lieu the 
amounts of $6.50 and $4.40 respectively. 

ENGINEERING (GOVERNMENT PRINTING 
OFFICE) AWARD 1986 

No. 12 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch and the Australian Electrical, Electronics, 

Foundry and Engineering Union (Western Australian 
Branch) 

and 
The Government Printer. 

No. 826 of 1993. 

Engineering (Government Printing Office) Award 1986 
No. 12 of 1984. 

COMMISSIONER R.N. GEORGE. 
1 December 1993. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicants 
and Ms J. Sheridan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 

on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Engineering (Government Printing Office) 
Award 1986 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 12 November 1993. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 1 A.—State Wage Principles: After this clause 

insert the following new clause— 
IB.—Paid Rates. 

It is a condition of this award that the wages and 
conditions which apply to employees covered herein do 
not exceed those prescribed in the award. 

2. Clause 2.—Arrangement: Delete this clause and insert 
in lieu the following— 

2.—Arrangement. 
1. Title 

IA. State Wage Principles 
IB. Paid Rates 

2. Arrangement 
3. Scope 
4. Term 
5. Contract of Service 
6. Higher Duties 
7. Under-Rate Employees 
8. No New Designation 
9. No Reduction 

10. Apprentices 
11. Hours of Duty 
12. Overtime 
13. Shift Work 
14. Payment of Wages 
15. Special Rates and Provisions 
16. Holidays 
17. Annual Leave 
18. Sick Leave 
19. Long Service Leave 
20. Shop Stewards 
21. Notice Boards 
22. Right of Entry 
23. First Aid Allowance 
24. TUTA Leave 
25. Leave to Attend Union Business 
26. Deduction of Union Subscriptions 
27. 38 Hour Week—Trade Offs 
28. Liberty to Apply 
29. Maternity Leave 
30. Paid Leave for English Language Training 
31. Training Leave 
32. Structural Efficiency 
33. Introduction of Change 
34. Jury Service 
35. Adoption Leave 
36. Defence Force Training Leave 
37. Compassionate Leave 

First Schedule—Wages 
Second Schedule—Parties to Award 
Third Schedule—Classification Structure 
Appendix—Western Australian Government Em- 

ployees Redeployment, Retraining 
and Redundancy General Order 

3. Clause 12.—Overtime: Delete subclause (3)(g) of this 
clause and insert in lieu the following— 

(g) Subject to the provisions of paragraph (h) of this 
subclause an employee required to work overtime 
for more than one hour shall be supplied with a 
meal by the employer or be paid $6.30 for a meal. 
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and if, owing to the amount of overtime worked, 
a second or subsequent meal is required he/she 
shall be supplied with such meal by the employer 
or be paid $4.30 for such meal so required. 

4. Clause 15.-—Special Rates and Provisions: Delete this 
clause and insert in lieu the following— 

15.—Special Rates and Provisions. 
(1) Dirt Money 

Dirt money of 33 cents per hour shall be paid 
when work is of an exceptionally dirty nature 
whereby clothes are necessarily unduly soiled or 
damaged by the nature of the work done. 

(2) Confined Space 
39 cents per hour extra shall be paid to any 

employee working in any place the dimensions of 
which necessitate the employee working in an 
unusually stooped or otherwise cramped position 
or where confinement within a limited space is 
productive of unusual discomfort. 

(3) Protective Equipment 
(a) The employer shall make available a suffi- 

cient supply of protective equipment (for 
example hand screens, goggles, glasses, 
gloves, aprons, leggings, gumboots and oil- 
skins) for use by employees when engaged 
on work for which some protective equip- 
ment is reasonably necessary. 

(b) Every employee shall sign an acknowledge- 
ment on receipt thereof, but such equipment 
shall at all times remain the property of the 
employer. 

(c) During the time the same are on issue to the 
employee he/she shall be responsible for any 
loss or damage thereto, fair wear and tear 
attributable to ordinary use excepted. 

(d) No employee shall lend another employee 
any protective equipment issued to such first 
mentioned employee, and if the same be lent 
both the lender and the borrower shall be 
deemed guilty of wilful misconduct. 

(e) Before any protective equipment which has 
been used by an employee is re-issued by the 
employer to another employee it shall, where 
necessary, be effectively sterilised. 

(4) Special Rates not Cumulative 
Where more than one of the disabilities 

entitling an employee to extra rates exists on the 
same job the employer shall be bound to pay only 
one rate, namely—the highest for the disabilities 
prevailing. Provided that this subclause shall not 
apply to confined space, dirt money, or height 
money the rates for which are cumulative. 

(5) The work of an electrical fitter shall not be tested 
by an employee of a lower grade. 

(6) An Electrician—Special Class, Electrical Fitter 
and/or an Armature Winder, or an Electrical 
Installer who holds and in the course of employ- 
ment may be required to use a current "A" grade 
or "B" grade licence issued pursuant to the 
relevant regulation in force on the 28th day of 
February 1978 under the Electricity Act 1945, 
shall be paid an allowance of $13.20 per week. 

(7) Nominee Allowance 
A licensed Electrical Fitter or Installer, who 

acts as nominee for the employer, shall be paid an 
allowance of $11.50 per week. 

5. Clause 19.—Long Service Leave: Delete this clause 
and insert in lieu the following— 

19.—Long Service Leave. 
(1) Subject to the provisions of this clause the long 

service leave provisions set out in Volume 66 of 

the Western Australian Industrial Gazette, at 
pages 319 to 321 inclusive, shall apply to 
employees covered by this award. 

(2) For the purposes of subclause (1) of this clause, 
"13 weeks' leave" shall mean 494 hours' leave. 

(3) Any long service leave accrued to an employee as 
at 25 April 1982 shall be adjusted in hours in the 
ratio of 38 to 40. 

(4) In taking leave, if an employee's leave entitlement 
expires part way through a day the employee shall 
have the option of resuming duty for that full day, 
or take the balance of the day as approved leave 
without pay. 

(5) An employee may choose to take long service 
leave as an entitlement to 26 weeks of leave at half 
pay. In calculating the rate of pay to apply in such 
an instance, the provisions of subclause (14) of the 
General Order, referred to in subclause (1) hereof, 
shall apply. 

6. Clause 23.—First Aid Allowance: Delete this clause 
and insert in lieu the following— 

23.—First Aid Allowance. 
An employee holding the necessary St. John's 

Ambulance Association Certificate who is appointed 
by the employer as a First Aid Officer shall be paid an 
allowance of $6.40 per week in addition to the rate of 
pay for his/her classification. 

7. Clause 32.-—Structural Efficiency: Delete subclause (5) 
of this clause and insert in lieu the following— 

(5) (a) (i) An agreed new wages and classification 
structure is comprised in the Third 
Schedule to this award. In the transition 
to this new structure the parties at each 
enterprise shall undertake appropriate 
consultation in accordance with sub- 
clause (2) of this clause. 

(ii) Employees will transfer to the new 
classification structure, without loss of 
pay, in accordance with subclause (5) of 
the First Schedule—Wages of this 
award which has Tined-up' old classifi- 
cations with the new levels. 

(iii) Existing allowances related to work 
performed and/or responsibilities are to 
be reviewed as part of the classification/ 
reclassification process. Where the 
work performed and/or responsibilities 
are contemplated in the definition for 
the classification/reclassification deter- 
mined in a particular case, such allow- 
ances are to be abolished or phased out 
as appropriate. 

(b) In the event of a claim for reclassification to 
a higher level under the new structure on the 
ground that such employee possesses equiva- 
lent skill and knowledge gained through 
on-the-job experience or on any other 
ground, the following principles shall apply. 

(i) The parties confirm that an agreed 
disputes avoidance procedure shall be 
followed. 

(ii) Agreed competency standards shall be 
established by the parties in conjunction 
with the relevant National and State 
Training Authorities for all levels in the 
new classification structure, described 
in the Third Schedule to this award, 
before any claims for reclassification 
are processed. However, if at individual 
enterprises the relevant union or unions 
and the employer agree, a set of interim 
reclassification guide-lines may be 
adopted. In the event of such guide-lines 
being adopted, they will be used for 
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reclassification purposes only and shall 
be superseded by national competency 
standards when they are available. 

(iii) An agreed accreditation authority may 
test the validity of an employee's claim 
for reclassification. 

(iv) Reclassification to any higher level 
shall be contingent upon such additional 
work being available and required to be 
performed by the employer. 

(c) The parties are committed to modernising the 
terms of this award and to addressing the 
issues associated with training. They shall 
adopt the use of the National Implementation 
Manual as soon as it becomes available. The 
Manual may, by agreement between the 
parties, be amended to meet requirements in 
the public sector. 

8. Clause 32.—Structural Efficiency: After this clause 
insert the following new clauses— 

33.—Introduction of Change. 
(1) Employer's Duty to Notify 

(a) Where an employer has made a definite 
decision to introduce major changes in 
production, programme, organisation, struc- 
ture or technology that are likely to have 
"significant effects" on employees, the 
employer shall notify the employees who 
may be affected by the proposed changes and 
their union or unions. 

(b) "Significant effects" include termination of 
employment, major changes in the composi- 
tion, operation or size of the employer's 
workforce or in the skills required; the 
elimination or diminution of job opportuni- 
ties, promotion opportunities or job tenure; 
the alteration of hours of work; the need for 
retraining or transfer of employees to other 
work or locations and the restructuring of 
jobs. Provided that where the award makes 
provision for alteration of any of the matters 
referred to herein an alteration shall be 
deemed not to have "significant effects". 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the employ- 

ees affected and their union or unions inter 
alia, the introduction of the changes referred 
to in subclause (1) of this clause, the effects 
the changes are likely to have on employees, 
measures to avert or minimise the adverse 
effects of such changes on employees and 
shall give prompt consideration to matters 
raised by the employees and/or their unions 
in relation to the changes. 

(b) The discussion shall commence as soon as is 
practicable after a firm decision has been 
made by the employer to make the changes 
referred to in subclause (1) of this clause. 

(c) For the purpose of such discussion, the 
employer shall provide to the employees 
concerned and their union or unions, all 
relevant information about the changes in- 
cluding the nature of the changes proposed; 
the expected effects of the changes on 
employees and any other matters likely to 
affect employees provided that any employer 
shall not be required to reveal confidential 
information the disclosure of which would be 
inimical to the employer's interests. 

34.—Jury Service. 
(1) (a) An employee required to serve on a jury 

shall, as soon as possible after being sum- 
monsed to serve, notify the employer. 

(b) The summons to serve must be produced 
when making application to obtain leave for 
jury service. 

(2) (a) An employee required to serve on a jury shall 
be granted leave of absence by the employer, 
without loss of pay, but only for the period 
required to enable the employee to carry out 
his/her duties as a juror. 

(b) Any fees paid to an employee for jury service 
shall be refunded to the employer. 

(c) Where jury service is required while an 
employee is on any form of paid leave, such 
leave will not be reinstated. 

(3) An employee must return to duty immediately 
upon being discharged from jury service, if such 
release occurs during normal working hours. 

(4) The conditions specified in subclauses (1) to (3) 
hereof shall also apply where an employee is 
required as a Crown Witness during normal 
working hours. 

35.—Adoption Leave. 
(1) For the purposes of this clause— 

(a) "Adoption" shall have the same meaning as 
that contained under the Adoption of Chil- 
dren Act 1986. 

(b) "Child" refers to a person under the age of 
five years who has not previously lived 
continuously with the employee concerned 
for a period of six months. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a parent, a spouse of 
a parent, or other relative being a grandpar- 
ent, brother, sister, aunt or uncle (whether of 
whole blood or half blood or by marriage). 

(d) An employee shall include a part-time 
employee but shall not include an employee 
engaged in casual or seasonal work. 

(e) "Adoption leave" shall mean unpaid adop- 
tion leave. 

(2) Eligibility for Adoption Leave 
An employee shall, upon production to the 

employer of— 
(a) notification from the principal of an au- 

thorised private adoption agency of the 
presumed date of placement of the child for 
adoption purposes; or 

(b) notification from the Director General of the 
Department for Community Development 
confirming that the employee is to have 
custody of the child pending application for 
an adoption order, 

be entitled to adoption leave, provided that the 
employee has had not less than 12 months of 
continuous service with that employer immedi- 
ately preceding the date upon which the adoption 
leave commences. 

(3) Period of Leave and Commencement of Leave 
(a) Subject to this subclause and subclause (7) 

hereof, the period of adoption leave shall be 
for an unbroken period of up to 52 weeks but 
ceasing, in any event, when the child attains 
the age of five years. 

(b) Upon receiving notice of approval for adop- 
tion purposes, an employee shall notify the 
employer of the approval and within one 
month of such approval the employee shall 
further notify the employer of the period of 
adoption leave which is proposed. In the case 
of a relative adoption, the employee shall 
notify as aforesaid upon deciding to take a 
child into custody pending an application for 
an adoption order. 



(c) An employee shall not be entitled to adoption 
leave before completion of not less than 12 
months' continuous service with the em- 
ployer immediately preceding the date the 
said leave commences. 

(d) An employee shall, as soon as becoming 
aware of the presumed date of placement of 
a child for adoption purposes, but not later 
than four weeks before such placement, give 
notice in writing to the employer of such date 
and of the date of the commencement of 
adoption leave and the period of adoption 
leave to be taken. 

(e) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice, in accordance 
with paragraph (d) hereof, if such failure is 
occasioned by the requirement of an adoption 
agency to accept earlier placement of a child. 

(4) Sharing of Leave 
Parents who are both employees of a public 

authority/authorities may share the leave pre- 
scribed herein, subject to the following— 
(a) Both employees are not to be granted leave 

at the same time. 
(b) The leave granted to both employees in 

aggregate shall not exceed 52 weeks. A Chief 
Executive Officer, before granting adoption 
leave, may request the employee to provide 
a statutory declaration to the effect that no 
other employee is concurrently seeking adop- 
tion leave with respect to the same child. 

(c) Where one adoptive parent has proceeded on 
adoption leave and the other adoptive parent 
(hereinafter called the second parent) wishes 
to share adoption leave in respect of the same 
child, the second parent shall notify the 
employer in writing of the date the first 
parent intends to cease adoption leave and 
the name of the employer of the first parent. 
Such notice to the employer shall be given 
at least 14 days prior to the date upon which 
the second employee intends to commence 
adoption leave. 

(5) Variation of Period of Adoption Leave 
(a) Provided the addition does not extend the 

adoption leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice, in 
writing, stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in 
writing, stating the period by which the leave 
is to be shortened. 

(6) Cancellation of Adoption Leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes, with an employee then on adoption 
leave, does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time, not 
exceeding four weeks from receipt of notifi- 
cation, for the employee's resumption of 
work. 

(7) Special Leave 
The employer shall grant, to any employee who 

is seeking to adopt a child, such unpaid leave, not 
exceeding two days, as required by the employee 

to attend any compulsory interviews or examina- 
tions which are necessary as part of the adoption 
procedure. Where paid leave is available to the 
employee, the employer shall have the option of 
paying the employee out of such available leave. 

(8) Adoption Leave and Other Entitlements 
Provided the aggregate of leave, including 

adoption leave, does not exceed 52 weeks— 
(a) An employee may, in lieu of or in conjunc- 

tion with adoption leave, take any accumu- 
lated annual leave or long service leave, or 
any part thereof. 

(b) Paid sick leave or other paid authorised 
award absences, excluding annual leave or 
long service leave, shall not be available to 
an employee during absence on adoption 
leave. 

(9) Effect of Adoption Leave on Employment 
Notwithstanding any award or other provision 

to the contrary, absence on adoption leave shall 
not break the continuity of service of an employee 
but shall not be taken into account in calculating 
the period of service for any purpose of any 
relevant award or agreement. 

(10) Termination of Employment 
(a) An employee on adoption leave may resign 

at any time during the period of leave by 
notice given in accordance with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the grounds of an 
application to adopt a child, or absence on 
adoption leave, but otherwise the rights of an 
employer in relation to termination of em- 
ployment are not hereby affected. 

(11) Return to Work After Adoption Leave 
(a) An employee shall give the employer at least 

four weeks' notice in writing prior to 
returning to work from a period of adoption 
leave. 

(b) An employee, upon expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position held immediately 
before proceeding on adoption leave. Where 
such position no longer exists, but there are 
other positions available for which the 
employee is qualified and capable of per- 
forming, the employee shall be entitled to a 
position as nearly comparable in status and 
salary or wage to that of the former position. 

(12) Replacement of Employees 
(a) A "replacement employee" is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee under this subclause, that em- 
ployee shall be informed of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred, in order to replace an em- 
ployee on adoption leave, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause 
until completion of the 12 months period of 
qualifying service. 
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(13) Effect of Adoption Leave on Accrued Day(s) Off 
(a) When an employee proceeds on adoption 

leave there will not be any accrual towards 
a rostered day off as prescribed in Clause 
11.—Hours of Duty of this award. 

(b) When an employee proceeds on adoption 
leave, the employer may pay an employee the 
amount of hours accrued towards a rostered 
day off, as prescribed in Clause 11.—Hours 
of Duty of this award. 

36.—Defence Force Training Leave. 
(1) Subject to departmental approval and conven- 

ience, leave of absence may be granted to an 
employee who is a volunteer member of the 
Defence Forces or the Cadet Force for the purpose 
of attending an annual camp of continuous 
training, additional approved camp or course of 
instruction, subject to the conditions set out 
hereunder. 

(2) (a) An employee may be granted two weeks of 
special leave on full pay in each period of 12 
months commencing on 1 July each year. 
Two weeks means, in the case of five day a 
week employees, ten days and, in the case of 
six days a week employees, 12 days' pay. 

(b) If the Officer in Charge of a unit certifies that 
it is essential for an employee to be at the 
camp in an advance or rear party, a maximum 
of four extra days on full pay may be granted 
in the 12 month period. 

(3) (a) In addition to leave granted under subclause 
(2) of this clause, further leave for the 
purpose of attending an additional approved 
camp or course of instruction may be granted 
as leave without pay and the difference 
between civil and Defence Forces pay made 
up. 

(b) In calculating Defence Forces pay for addi- 
tional camps or courses, weekends and 
holidays should be excluded so that employ- 
ees will have the benefit of any pay with 
respect of these days. Evidence must be 
submitted to the employer of the necessity 
for attendance at such extra camps or courses 
of instruction. 

(4) Employees who are members of the Defence 
Forces and the Cadet Force may only be granted 
leave for attendance at one annual camp of 
continuous training and one additional approved 
camp or course of instruction. 

37.—Compassionate Leave. 
(1) An employee (other than a casual employee) shall, 

on the death within Australia of a wife, husband, 
father, mother, father-in-law, mother-in-law, 
brother, sister, child or step-child be entitled, on 
notice, to leave up to and including the day of the 
funeral of such relation and such leave shall be 
without deduction of pay for a period of not 
exceeding the number of hours worked by the 
worker in two ordinary working days. Proof of 
such death shall be furnished by the employee to 
the satisfaction of the employer. 

(2) Payment in respect of compassionate leave is to 
be made only where the employee otherwise 
would have been on duty and shall not be granted 
in any case where the employee concerned would 
have been off duty in accordance with his roster, 
or on long service leave, annual leave, sick leave, 
workers' compensation, leave without pay, holi- 
day, or a special day off. 

(3) For the purposes of this clause, the words "wife" 
and "husband" shall include a person who lives 
with the employee as a de facto wife or husband. 

(4) Compassionate leave shall not be granted in 
substitution for a rostered day off duty as 
prescribed in Clause 11.—Hours of Duty. 

9. First Schedule—Wages: Delete this Schedule and 
insert in lieu the following— 

First Schedule—Wages. 
(1) Subject to this Schedule, an adult employee in a 

classification specified in the table set out in 
subclause (2) hereof shall be paid at the respective 
award wage rate per week assigned to that class 
of work. The all-purpose hourly rate for this award 
shall be l/38th of the total rate prescribed herein. 

(2) Classification: $ 
C5 Advanced Engineering Trade- 566.80 

sperson—Level II 
C 6 Advanced Engineering Trade- 545.00 

sperson—Level I 
C7 Engineering Tradesperson 501.40 

Special Class—Level II 
C 8 Engineering Tradesperson 479.60 

Special Class—Level I 
C 9 Engineering Tradesperson— 457.80 

Level II 
Engineering Tradesperson— 
Level I, Production Systems 
Employee 
Engineering Employee— 
Level IV 

C12 Engineering 
Level III 

Employee- 

436.00 

402.90 

381.10 

(3) In addition to the rates prescribed in subclause (2) 
hereof, employees classified as Level 9 at the date 
of this Order will receive an additional $1.20 per 
week, provided that this amount shall be absorbed 
in future wage movements. 

(4) The classification prescribed in the relevant 
minimum rates award on which the rate prescribed 
for the key classification in this award is based, 
is the wage group C10 in the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

(5) (a) In addition to the rates contained in sub- 
clauses (2) and (3) hereof, employees desig- 
nated in classifications C12 to C7 inclusive 
shall receive an all-purpose industry allow- 
ance of $10.30. 

(b) This allowance will be paid in two in- 
stalments, as follows— 

(i) $5.20 of the allowance shall be paid 
after the first 12 months of Government 
service; and 

(ii) the remaining $5.10—totalling 
$10.30—shall be paid on completion of 
24 months of Government service. 

(c) The industry allowance shall be adjusted in 
accordance with any movements to the wage 
prescribed in subclause (2) hereof, as fol- 
lows— 

(i) the increase shall apply to the 'plus 24 
months of service' rate; 

(ii) the increase is to be rounded to the 
nearest 10 cents; 

(iii) the rate is to be divided by two to 
calculate instalments in accordance 
with subparagraphs (i) and (ii) of para- 
graph (b) hereof, provided that the 
instalment rates are not expressed in less 
than 10 cent amounts; and 

(iv) in the event of such an equal division of 
the industry allowance not resulting in 
the rates being expressed in not less than 
10 cent amounts, as provided in subpar- 
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agraph (iii) hereof, the division shall be 
unequal and weighted to the 12 months' 
service instalment. 

(6) The classifications in subclause (2) hereof in- 
cludes persons previously engaged as follows— 

C 9 Engineering Tradesperson—Level 11— 
Tradesperson. 

€11 Engineering Employee—Level IV— 
Tool and Material Storeperson. 

€12 Engineering Employee—Level III— 
General Hand. 

(7) Casual Employees: An employee who is engaged 
to work for less than five consecutive days shall 
be paid twenty per cent of the ordinary rate in 
addition to the ordinary rate for the class of work 
performed. 

(8) Employees appointed by the Government Printer 
as leading hands shall be paid, in addition to the 
rates prescribed herein for the appropriate class of 
work, an allowance equivalent to counterparts 
appointed as such under the Engineering Trades 
(Government) Award No. 29, 30 and 31 of 1961 
and 3 of 1962 as amended. 

(9) Apprentices: 
(a) The weekly wage rate shall be a percentage, 

as shown hereunder, of the tradesperson's 
rate: 

Five Year Term— % 
First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 

Four Year Tferm— 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

Three and Half Year Tferm— 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

Three Year Tferm— 
First year 55 
Second year 75 
Third year 88 

(b) For the purposes of this subclause 
"tradesperson's rate" means the rate of pay 
prescribed for an employee classified as 
Engineering Tradesperson Level 1. 

(10) Tool Allowance 
(a) Where an employer does not provide a 

tradesperson or an apprentice with the tools 
ordinarily required by that tradesperson or 
apprentice in the performance of work as a 
tradesperson or as an apprentice the em- 
ployer shall pay a tool allowance of:— 

(i) $9.20 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage 

of $9.20, being the percentage which 
appears against the relevant year of 
apprenticeship in subclause (9) of this 
Schedule. 

for the purpose of such tradesperson or 
apprentice supplying and maintaining tools 
ordinarily required in the performance of 
work as a tradesperson or as an apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) hereof shall be included in, and 
form part of, the ordinary weekly wage 
prescribed in this Schedule. 

power toots, special purpose tools and preci- 
sion measuring instruments. 

(d) A tradesperson or an apprentice shall replace 
or pay for any tools supplied by the em- 
ployer, if lost through the negligence of such 
employee. 

10. Second Schedule—Parties to Award: Delete this 
Schedule and insert in lieu the following— 

Second Schedule—Parties to Award. 
The Government Printer, Salvado Road, Wembley 

WA 6014 
Metals and Engineering Workers' Union—Western 

Australian Branch, 1111 Hay Street, West Perth WA 
6005 

Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch), 401 
Oxford Street, Mt Hawthorn WA 6016 

11. Third Schedule—Classification Structure: Delete this 
Schedule and insert in lieu the following— 

Third Schedule. 
Classification Structure. 

Classification Title 

Advanced Engineer- 
ing Tradesperson— 
Level 11 
Advanced Engineer- 
ing Tradesperson— 
Level I 
Engineering Trade- 
sperson—Special 
Class Level I 

C8 Engineering Trade- 
sperson—Special 
Class Level I 

C9 Engineering Trade- 
sperson Level II 

C10 Engineering Trade- 
sperson—Level I; 
Production System 
Employee 

Cll Engineering Em- 
ployee Level IV 

C12 Engineering Em- 
ployee Level III 

Minimum Training 
Requirement 

Advanced Certificate 
or Formal Equivalent 

Second Year of Ad- 
vanced Certificate 

INine appropriate 
modules in addition 
to the training re- 
quirements for a C10 
level 
Six appropriate mod- 
ules in addition to the 
training requirements 
for a C10 level 
Three appropriate 
modules in addition 
to the training re- 
quirements for a C10 
level 
Trade Certificate; 
Production/Engineer- 
ing Certificate III 

Production/Engineer- 
ing Certificate II 
Production/Engineer- 
ing Certificate I 

Wage Group C12 
Engineering Employee—Level III 
(Relativity C10—87.4%) 
An employee who has completed an Engineering 
Certificate I or equivalent training to enable work to be 
performed within the scope of this level. 
At this level an employee performs work above and 
beyond the skills of an employee at C13 as referred to 
in the Engineering Trades (Government) Award Nos 
29, 30 & 31 of 1961 and 3 of 1962 and, in addition— 

Is responsible for the quality of his/her own work, 
subject to routine supervision. 
Works under routine supervision, either individu- 
ally or in a team environment. 
Exercises discretion within the levels of skills and 
training. 
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Indicative of the tasks which an employee at this level 
may perform are the following— 

Operates flexibly between assembly stations. 
Operates machinery and equipment which re- 
quires exercising skills and knowledge beyond 
that of an employee at Level €13. 
Non-trade engineering skills. 
Basic tracing and sketching skills. 
Receiving, despatching, distributing, sorting, 
checking, packing (other than repetitive packing 
in a standard container or containers in which such 
goods are ordinarily sold), documenting and 
recording of goods, materials and components. 
Basic inventory control in the context of a 
production process. 
Basic keyboard skills. 
Advanced soldering techniques. 
Attends to boilers. 
Operation of mobile equipment including 
forklifts, hand trolleys, pallet trucks, overhead 
cranes and winch operation. 
Ability to measure accurately. 
Assists one or more tradespersons. 
Welding which requires the exercise of knowl- 
edge and skills above level €13. 

Wage Group €11 
Engineering Employee—Level IV 
(Relativity to €10—92.4%) 
An employee who has completed an Engineering 
Certificate II or equivalent training to enable work to 
be performed within the scope of this level. 
An employee at this level performs work above and 
beyond the skills of an employee at €12 to the level 
of training— 

Works from complex instructions and procedures. 
Assists in the provision of on-the-job training to 
a limited degree. 
Co-ordinates work in a team environment or 
works individually under general supervision. 
Is responsible for assuring the quality of his/her 
own work. 

Indicative of the tasks an employee at this level may 
perform are the following— 

Use of precision measuring instruments. 
Machine setting, loading and operation. 
Rigging (certificated). 
Responsibility for the operation and co-ordination 
of a store. 
Inventory and store control, including computer 
use. 
Intermediate keyboard skills. 
Basic engineering and fault-finding skills. 
Basic quality checks on the work of others. 
Licensed and certified for forklift, engine and 
crane driving operations to a level higher than 
€12. 
Knowledge of the employer's operations as it 
relates to production processes. 

Wage Group €10 
Engineering Tradesperson—Level I 
(Relativity 100%) 
An employee who holds a Trade Certificate or a 
Tradesperson's Rights Certificate as an— 

Engineering Tradesperson (Electrical/Elec- 
tronics)—Level I; or 

Engineering Tradesperson (Mechanical)—Level 
I; or 
Engineering Tradesperson (Fabrication)—Level I, 

and is able to exercise the skills and knowledge of that 
trade. 
An Engineering Tradesperson—Level I works above 
and beyond an employee at €11 and to the level of 
his/her training— 

Understands and applies quality control tech- 
niques. 
Exercises good interpersonal and communication 
skills. 
Exercises keyboard skills at a level higher than 
€11. 
Exercises discretion within the scope of this grade. 
Performs work under limited supervision, either 
individually or in a team environment. 
Operates all lifting equipment incidental to his/her 
work. 
Performs non-trade tasks incidental to his/her 
work. 
Performs work which, while primarily involving 
the skills of the employee's trade, is incidental or 
peripheral to the primary task and facilitates the 
completion of the whole task. Such incidental or 
peripheral work would not require additional 
formal technical training. 
Is able to inspect products and/or materials for 
conformity with established operational stan- 
dards. 

Production System Employee 
(Relativity—100%) 
A Production System Employee is an employee who, 
while still being primarily engaged in engineering/ 
production work, applies the skills acquired through the 
successful completion of a trade certificate level 
qualification in the production, distribution, or stores 
functions according to the needs of the enterprise. 
A Production System Employee works above and 
beyond an employee at €11 and to the level of his/her 
training— 

Understands and applies quality control tech- 
niques. 
Exercises good interpersonal and communication 
skills. 
Exercises keyboard skills at a level higher than 
€11. 
Exercises discretion within the scope of this grade. 
Performs work under general supervision, either 
individually or in a team environment. 
Is able to inspect products and/or materials for 
conformity with established operational stan- 
dards. 

Indicative tasks which an employee at this level may 
perform are as follows— 

Approves and passes first-off samples and main- 
tains quality of product. 
Works from production drawings, prints or plans. 
Operates, sets up and adjusts all production 
machinery in a plant, including production process 
welding to the extent of his/her training. 
Can perform a range of engineering maintenance 
functions, including— 

Removing equipment fastenings, including 
use of destructive cutting equipment. 
Lubrication of production equipment. 
Running adjustments to production equip- 
ment. 
Operates all lifting equipment. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3433 

Basic production scheduling and materials han- 
dling within the scope of the production process 
or directly related functions within raw materials/ 
finished goods locations in conjunction with 
technicians. 
Understands and applies computer techniques as 
they relate to production process operations. 
First class engine driver's certificate. 
High level of stores and inventory responsibility 
beyond the requirements of an employee at Cll. 
Assists in the provision of on-the-job training in 
conjunction with tradespersons and trainers. 
Has a sound knowledge of the employer's 
operations as it relates to the production process. 

Wage Group C 9 
Engineering Tradesperson—Level II 
(Relativity to €10—105%) 
An Engineering Tradesperson—Level II is an— 

Engineering Tradesperson (Electrical/Elec- 
tronics)—Level II; or 
Engineering Tradesperson (Mechanical)—Level 
II; or 
Engineering Tradesperson (Fabrication)—Level 
II; 

who has completed one of the following training 
requirements— 

three appropriate modules in addition to the 
training required for CIO level; or 
three appropriate modules towards an Advanced 
Certificate; or 
three appropriate modules towards an Associate 
Diploma, 

as prescribed in the Implementation Manual. 
An Engineering Tradesperson—Level II works above 
and beyond a Tradesperson at CIO and to the level of 
his/her training— 

Exercises the skills attained through satisfactory 
completion of the training for this classification, 
subject to standards prescribed by the Implemen- 
tation Manual. 
Exercises discretion within the scope of this grade. 
Works under general supervision, either individu- 
ally or in a team environment. 
Understands and implements quality control tech- 
niques. 
Provides trade guidance and assistance as part of 
a work team. 
Exercises trade skills relevant to specific require- 
ments of the enterprise at a level higher than 
Engineering Tradesperson—Level I. 

Tasks which an employee at this level may perform are 
subject to the employee having the appropriate trade 
and post trade training to enable the particular tasks to 
be performed. 

Wage Group C 8 
Special Class Engineering Tradesperson—Level I 
(Relativity to CIO—110%) 
Ah employee who is a— 

Special Class Engineering Tradesperson (Electri- 
cal/Electronics)—Level I; or 
Special Class Engineering Tradesperson 
(Mechanical)—Level I; or 
Special Class Engineering Tradesperson (Fabrica- 
tion)—Level I; 

who has completed the following training require- 
ments— 

six appropriate modules in addition to the training 
requirements for CIO level; or 

six appropriate modules towards an Advanced 
Certificate; or 
six appropriate modules towards an Associate 
Diploma, 

as prescribed in the Implementation Manual. 
A Special Class Engineering Tradesperson—Level I 
works above and beyond a Tradesperson at C9 and to 
the level of his/her training— 

Exercises the skills attained through satisfactory 
completion of the training for this classification, 
subject to standards prescribed by the Implemen- 
tation Manual. 
Provides trade guidance and assistance as part of 
a work team. 
Assists in the provision of training in conjunction 
with supervisors and trainers. 
Understands and implements quality control tech- 
niques. 
Works under limited supervision, either individu- 
ally or in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform, subject to the employee 
having the appropriate Trade and Post Trade Training 
to enable the particular tasks to be performed. 

Exercises high precision trade skills using various 
materials and/or specialised techniques. 
Performs operations on a CAD/CAM terminal in 
the performance of routine modifications to 
NC/CNC programmes. 
High voltage switching. 
Works on complex machinery and equipment 
which utilises hydraulic and/or pneumatic princi- 
ples and who, in the course of such work, is 
required to read and understand hydraulic and/or 
pneumatic circuitry which controls fluid power 
systems. 
Works on complex or intricate electrical circuitry 
which involves examining, diagnosing and modi- 
fying systems comprising interconnected circuits. 

Wage Group C 7 
Special Class Engineering Tradesperson—Level II 
(Relativity to CIO—115%) 
An employee who is a— 

Special Class Engineering Tradesperson (Electri- 
cal/Electronics)—Level II; or 
Special Class Engineering Tradesperson 
(Mechanical)—Level II; or 
Special Class Engineering Tradesperson (Fabrica- 
tion)—Level II; 

who has completed one of the following training 
requirements— 

three appropriate modules in addition to the 
requirements for C8 level; or 
nine appropriate modules towards an Advanced 
Certificate; or 
nine appropriate modules towards an Associate 
Diploma, 

as prescribed in the Implementation Manual. 
An Engineering Tradesperson Special Class—Level II 
works above and beyond a Tradesperson at C8 and to 
the level of his/her training— 

Exercises the skills attained through satisfactory 
completion of the training for this classification, 
subject to standards prescribed by the Implemen- 
tation Manual. 
Is able to provide trade guidance and assistance as 
part of a work team. 
Provides training in conjunction with supervisors 
and trainers. 
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Understands and implements quality control tech- 
niques. 
Works under limited supervision, cither individu- 
ally or in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform, subject to the employee 
having the appropriate Trade and Post Trade Training 
to enable the particular tasks to be performed. 

Works on machines or equipment which utilise 
complex electrical/electronic, mechanical, hy- 
draulic and/or pneumatic circuitry and controls, or 
a combination thereof. 
Works on machinery or equipment which utilises 
complex electrical/electronic circuitry and con- 
trols. 
Works on instruments which make up a complex 
control system which utilises some combination 
of electrical, electronic, mechanical or fluid power 
principles. 
Applies advanced computer numerical control 
techniques in machining or cutting or welding or 
fabrication. 
Exercises intermediate CAD/CAM skills in the 
performance of routine modifications to program- 
mes. 
Works on complex or intricate interconnected 
electrical circuits at a level above C8. 
Works on complex radio/communication equip- 
ment. 

N.B. The Post Trade Certificate referred to in this 
definition is not directly comparable with existing 
post-trade qualifications and the possession of such 
qualification does not in itself justify classification of 
a tradesperson to this level. 

Wage Group C 6 
Advanced Engineering Tradesperson—Level I 
(Relativity to CIO—125%) 
An Advanced Engineering Tradesperson—Level I 
means an— 

Advanced Engineering Tradesperson (Electrical/ 
Electronics)—Level I; or 
Advanced Engineering Tradesperson (Mechan- 
ical)—Level I; or 
Advanced Engineering Tradesperson (Fabrica- 
tion)—Level I; 

who has completed— 
twelve appropriate modules towards an Advanced 
Certificate; or 
twelve appropriate modules towards an Associate 
Diploma; or 
equivalent accredited training, 

as prescribed in the Implementation Manual. 
An Advanced Engineering Tradesperson—Level I 
works above and beyond a Tradesperson at C7 and to 
the level of training— 

Undertakes quality control and work organisation 
at a level higher than C7. 
Provides trade guidance and assistance as part of 
a work team. 
Assists in the training of employees in conjunction 
with supervisors/trainers. 
Performs maintenance planning and predictive 
maintenance work other than in technical fields. 
Works under limited supervision, either individu- 
ally or in a team environment. 
Prepares reports of a technical nature on specific 
tasks or assignments as directed. 
Exercises broad discretion within the scope of this 
level. 
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The following are indicative of tasks that an employee 
at this level may perform, subject to the employee 
having the appropriate Trade and Post Trade Training 
to enable the particular tasks to be performed. 

Works on combinations of machines or equipment 
which utilise complex electronic, mechanical and 
fluid power principles. 
Works on instruments which make up a complex 
control system which utilise some combination of 
electrical, electronic, mechanical or fluid power 
principles and electronic circuitry containing 
complex analogue and/or digital control systems 
utilising integrated circuitry. 
Application of computer integrated manufacturing 
techniques involving a higher level of computer 
operating and programming skills than for Level 
C7. 
Works on various forms of machinery and 
equipment which are electronically controlled by 
complex digital and/or analogue control systems 
using integrated circuitry. 

Wage Group C 5 
Advanced Engineering Tradesperson—Level II 
(Relativity to €10—130%) 
An Advanced Engineering Tradesperson—Level II 
means an— 

Advanced Engineering Tradesperson (Electrical/ 
Electronics)—Level II; or 
Advanced Engineering Tradesperson (Mechan- 
ical)—Level II; or 
Advanced Engineering Tradesperson (Fabrica- 
tion)—Level II; 

who has completed— 
an Advanced Certificate; or 
fifteen modules or second year part-time towards 
an Associate Diploma; or 
equivalent accredited training, 

as prescribed in the Implementation Manual. 
An Advanced Engineering Tradesperson—Level II 
works above and beyond a Tradesperson at C6 and to 
the level of training— 

Provides technical guidance or advice within the 
scope of this level. 
Prepares reports of a technical nature on specific 
tasks or assignments as directed, or within the 
scope of discretion at this level. 
Has an over-all knowledge and understanding of 
the operating principle of the systems and equip- 
ment on which the Tradesperson is required to 
carry out his/her task. 
Assists in the provision of on-the-job training in 
conjunction with supervisors/trainers. 

The following are indicative of tasks an employee at 
this level may perform, subject to the employee having 
the appropriate Trade and Post Trade Training to 
enable the particular tasks to be performed. 

Through a systems approach is able to exercise 
high level diagnostic skills on complex forms of 
machinery, equipment and instruments which 
utilise some combination of electrical, electronic, 
mechanical or fluid power principles. 
Sets up, commissions, maintains and operates 
sophisticated maintenance, production and test 
equipment and/or systems involving the applica- 
tion of computer operating skills at a higher level 
than C6. 
Works on various forms of machinery and 
equipment electronically controlled by complex 
digital and/or analogue control systems using 
integrated circuitry. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Works on complex electronics or instruments or 
communications equipment or control systems 
which utilise electronic principles and electronic 
circuitry containing complex analogue and/or 
digital control systems using integrated circuitry. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(GOVERNMENT) AWARD 

No. R7 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
The Board of Management, Albany Regional Hospital and 

Others. 
No. 436 of 1993. 

Enrolled Nurses and Nursing Assistants (Government) 
Award 

No. R 7 of 1978. 

COMMISSIONER J.F. GREGOR. 
24 November 1993. 

Order. 
HAVING heard Mr D.J Kelly on behalf of the Applicant and 
Ms J. Sheridan on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Enrolled Nurses and Nursing Assistants 
(Government) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 22nd day of July 1993. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Term 
5. Area 
6. Definitions 
7. Hours 
8. Overtime 
9. Standby 

10. Annual Leave 
11. Public Holidays 
12. Long Service Leave 
13. Conditions and Allowances 
14. Sick Leave 
15. Disputes Settlement Procedure 
16. Contract of Service 
17. Transfer 

1 Ik. Distant Appointments 
17B. Travelling, Transfer and Relief Duty 

18. Engagement 
19. Laundry and Uniforms 
20. Rosters 
21. Board and Lodging 
22. Emergencies 
23. Casual Employees 
24. Shift Work 
25. Part-Time Employees 

26. Wages 
27. Study Leave 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Memorandum of Agreement 

2. Clause 3.—Scope: Delete this clause and insert in lieu 
thereof the following: 

3.—Scope. 
This award shall apply to: 

(1) workers described in Clause 26.—Wages of this 
award employed by (i) the Board of Management 
of any hospital constituted pursuant to the 
provisions of Section 7 to 15 of the Hospitals Act 
1927 as amended or (ii) by the Hon Minister for 
Health in any of the institutions set out in 
subsection (1) of Section 19 of the Mental Health 
Act 1962 as amended in which nursing care is 
regularly given; and 

(2) to enrolled nurses, enrolled with the Nurses Board 
of W.A. employed by the respondents in the 
delivery of community health nursing services. 

This award shall not apply to employees covered by 
Award Nos. 13 of 1947.14 of 1973, 36 of 1965 or 35 of 1966 
or Industrial Agreement No. 24 of 1972 or any award or 
industrial agreement issued or registered as a replacement 
therefore. 

3. Clause 6.—Definitions: Immediately following sub- 
clause (9) of this clause insert the following new subclauses: 

(10) "Enrolled Community Nurse" means a registered 
enrolled nurse employed to work in the commu- 
nity health area. 

(11) "Enrolled Community School Nurse" means a 
registered enrolled nurse employed to work in a 
school or schools. 

4. Clause 7.—Hours: Immediately following subclause 
(18) of this clause insert the following new subclause: 

(19) Notwithstanding anything else herein contained, 
the following provisions relating to hours of work 
shall apply to employees stipulated hereunder. 
(a) The ordinary hours of work for an enrolled 

community school nurse shall be 38 per week, 
with the ordinary hours worked each day to be 
no more than seven hours 36 minutes between 
Monday to Friday inclusive. Any meal or tea 
break during which the nurse is required to be 
available to work or working shall be counted' 
as time worked and included as part of the 
seven hours 36 minutes day. 

(b) The ordinary hours of duty for an enrolled 
community nurse shall be an average of 38 
per week with the hours actually worked 
being 40 per week to be between 8.00 a.m. 
and 6.00 p.m. Monday to Friday inclusive 
and no day shall exceed eight hours without 
payment of overtime. 

The ordinary hours shall be worked within 
a twenty day, four week cycle with 0.4 of an 
hour for each day worked accruing as an 
entitlement to take the twentieth day in each 
cycle as an Accrued Day Off. 

5. Clause 8.^—Overtime: Immediately following sub- 
clause (6) of this clause insert the following new subclauses: 

(7) Work performed by an enrolled community nurse 
or an enrolled community school nurse at the 
direction of the employer outside the spread of 
hours, or in addition to the daily hours prescribed 
in subclauses (10) and (19) of Clause 7.—Hours 
of this award or on a Saturday or Sunday shall be 
paid or compensated for as hereunder: 
(a) one and one half times the ordinary rate for 

the first two hours and double time thereafter 
on any day Monday to Friday inclusive; 

(b) double time on Saturday or Sunday; 
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

(c) double time and one half on public holidays; 
(d) in lieu of making payment in accordance 

with paragraphs (a) and (b) of this subclause 
and by agreement between the employee and 
the employer concerned, time off proportion- 
ate to the payment to which the employee is 
entitled may be taken at a time convenient to 
the employer, provided that such time off is 
in unbroken periods, according to each 
period of overtime worked; 

(e) in lieu of making payment in accordance 
with paragraph (c) of this subclause and by 
agreement between the nurse and the em- 
ployer, payment may be made at the rate of 
time and one half with equivalent time to that 
worked being taken off at a time convenient 
to the employer. 

(8) An employer and an enrolled nurse may by 
agreement substitute the Accrued Days Off which 
the employee is entitled to take for another day in 
which case the accrued day off shall become the 
ordinary working day. 

(9) (a) Subject to the provisions of paragraph (b) of 
this subclause an enrolled community nurse 
or an enrolled community nurse who is 
recalled to work for any purpose shall be paid 
a minimum of two hours at the appropriate 
overtime rate but the nurse shall not be 
obliged to work for two hours if the work for 
which the nurse was recalled is completed in 
less time, provided that if a nurse is called out 
within two hours of starting work on a 
previous call the nurse shall not be entitled 
to any further payment for the time worked 
within that period of two hours. 

(b) Where a nurse is recalled to work for any 
purpose, within two hours of commencing 
normal duty, the nurse shall be paid at the 
appropriate overtime rate for that period up to 
and until the commencement of normal duty, 
but the nurse shall not be obliged to work for 
the full period if the work for which the nurse 
was recalled is completed in less time. 

(c) Where a nurse is recalled to duty in accor- 
dance with paragraphs (a) and (b) of this 
subclause, then the payment of the appropri- 
ate overtime rate shall commence from: 

(i) in the case of a nurse who is on call, 
from the time the nurse starts work; 

(ii) in the case of a nurse who is not on call, 
time spent travelling to and from the 
place of duty where the employee is 
actually recalled to perform emergency 
duty shall be included with actual duty 
performed for the purpose of overtime 
payment. Provided that where a nurse is 
recalled within two hours, work shall be 
included with actual duty for the pur- 
pose of overtime payment. 

(d) If a nurse is recalled to work the nurse shall: 
(i) except as provided in placitum (ii) of 

this paragraph, be provided free of 
charge with transport from home to the 
place of employment and return or, be 
paid the vehicle allowance provided in 
Clause 17.—Fares and Travelling Al- 
lowances of the Miscellaneous Govern- 
ment Conditions and Allowances 
Award No. A 4 of 1992 as amended; 

(ii) if recalled to work within two hours of 
commencing normal duty and the em- 
ployee remains at work, the employee 
shall be provided free of charge with 
transport from home to the place of 
employment or, be paid the vehicle 

allowance provided in Clause 17.—Fares 
and Travelling Allowances of the Miscel- 
laneous Government Conditions and Al- 
lowances Award No. A 4 of 1992 as 
amended, for the journey from the nurses 
home to the place of employment. 

6. Clause 9.—Standby: 
A. Delete subclause (1) of this clause and insert in 

lieu thereof the following: 
(1) For the purposes of this award a worker is on 

call when she is directed by the employer to 
remain at such a place as will enable the 
employer to readily contact her during the 
hours when she is not otherwise on duty. In 
so determining the place at which the worker 
shall remain, the employer may require that 
place to be within a specified radius from the 
hospital or place of employment. 

B. Immediately following subclause (3) of this clause 
insert the following new subclauses: 
(4) Provided that where the employer and the 

Union agree in writing, other arrangements 
may be made for compensation of on call 
work to enrolled community nurses or en- 
rolled community school nurses. 

(5) Where it is determined that the means of 
contact is to be by telepage or similar device 
the employer shall provide the employee 
with the device at no charge. 

(6) An enrolled community nurse or an enrolled 
community school nurse shall not be required 
to remain on call whilst on leave or the day 
before commencing leave, or whilst on 
accrued days off, or the day before commenc- 
ing accrued days off, unless by mutual 
agreement between the nurse and employer. 

7. Clause 10.—Annual Leave: Immediately following 
subclause (10) of this clause insert the following new 
subclause: 

(11) Notwithstanding anything else herein contained, 
the provisions of this subclause shall apply to 
enrolled community nurses and enrolled commu- 
nity school nurses. 

(a) Subject to the provisions of this subclause, 
each nurse shall be entitled to four weeks' 
leave with payment of ordinary wages after 
each twelve months' continuous service. 

(b) A loading of 17.5% shall be paid in addition 
to the ordinary wage payable under this 
subclause. 

(c) A nurse may, with the approval of the 
employer, be allowed to take the annual leave 
prescribed by this clause before the comple- 
tion of twelve months' continuous service as 
prescribed by paragraph (a) of this subclause. 

(d) (i) Except as provided in placitum (ii) here- 
under if after one month's continuous 
employment as a nurse lawfully termi- 
nates her/his employment or her/his em- 
ployment is tenminated by the employer 
through no fault of the nurse, the nurse 
shall be paid 2.92 hours' pay (at the rate 
prescribed by paragraph (a) of this sub- 
clause) in respect of each completed week 
of continuous service for which annual 
leave has not already been taken. 

(ii) A nurse who is dismissed for misconduct 
which occurred after the completion of a 
twelve monthly qualifying period shall, 
subject to Clause 16.—Contract of Serv- 
ice of this award, be given payment for the 
leave accrued but not taken. 

(e) If the service of a nurse terminates and the 
nurse has taken a period of leave in accor- 



dance with paragraph (c) of this subclause, 
and if the period of leave so taken exceeds 
that which would become due pursuant to 
paragraph (a) of this subclause, the nurse 
shall be liable to pay the amount representing 
the difference between the amount received 
by her/his for the period of leave taken in 
accordance with paragraph (c) of this sub- 
clause and the amount which would have 
accrued in accordance with paragraph (a) of 
this subclause. The employer may deduct this 
amount from moneys due to the nurse by 
reason of the other provisions of this award 
at the time of termination. 

(f) A school nurse shall not be required to present 
herself/himself for duty on any day when the 
school is not open. Subject to subparagraph (i) 
of paragraph (d) hereof, she/he shall be paid 
ordinary wages on any day of which she/he is 
relieved of the obligation to present herself/ 
himself for work. 

If a school nurse is required to work on any 
day observed as a school holiday she/he shall 
be paid at the rate of double time and a half. 

(g) A school nurse who works a minimum of 
four weeks continuously but less than a full 
school year shall be entitled to payment at the 
ordinary rate of pay for or in lieu of the 
Christmas and term vacation periods related 
to that school year on the basis on 9.75 hours' 
pay for each week the nurse was employed 
to actually work in the school. 

(h) A school nurse absent from work on leave 
without pay shall lose all entitlements to 
payment at the ordinary rate of pay for or in 
lieu of Christmas and term vacation periods 
in accordance with the following table. 

Working Days Vacation Days 
Absent Lost 

0-4 Nil 
5-9 1 

10-19 5 
20-34 9 
35-49 14 
50-69 19 
70-89 24 

90-109 28 
110-129 33 
130-149 38 
150-169 43 
170-189 48 
190-199 52 

200 and over All 
(i) An annual leave loading shall be included in 

the last payment of ordinary wages made 
prior to Christmas Day or in the event of 
termination prior to the end of the school 
year, in the final payment made to the school 
nurse. 

Subject to paragraph (h) hereof annual 
leave loading shall be 17.5% of four weeks' 
wages at the rate of pay applicable at the time 
of payment. 

Where a school nurse is employed for less 
than the full school year, the annual leave 
loading shall be paid on a pro rata basis in 
the same proportions as the number of weeks 
which the nurse was actually employed to 
work in the school bears to the number of 
weeks in the same year. 

(j) In addition to any payment to which the nurse 
may be entitled under subparagraph (i) of 
paragraph (d) hereof, a nurse whose employ- 
ment terminates after completing a twelve 
monthly qualifying period and who has not 
been allowed the leave prescribed under this 

award in respect of that qualifying period, shall 
be given payment in lieu of that leave unless 
the nurse has been justifiably dismissed for 
misconduct and the misconduct for which the 
nurse has been dismissed occurred prior to 
completion of that qualifying period. 

(k) The annual leave prescribed in paragraph (a) of 
this subclause may, by consent between the 
employer and the employee, be taken in two 
portions provided that no portion shall be less 
than two consecutive weeks. Provided further 
that school nurses shall be required to clear 
annual leave during periods of school vacation. 

(1) When computing the annual leave due under 
this clause, no deduction shall be made from 
such leave in respect of the period a nurse is 
on long service leave, annual leave, absent 
through sickness with or without pay except 
for that portion of an absence that exceeds 
three months, or absent on workers' compen- 
sation, except for that portion of an absence 
that exceeds six months. 

(m) The leave of a nurse shall not accumulate 
except with the consent of the nurse and in 
no case shall it accumulate for more than two 
years. 

(n) Before going on annual leave each nurse 
shall be given at least two weeks' notice of 
the date leave is to be taken, unless the nurse 
and the employer agree on a lesser period. 

(o) The first four weeks of annual leave pre- 
scribed in this clause shall not accrue time 
towards an Accrued Day Off as prescribed in 
subclause (19) of Clause 7.—Hours of this 
award. Accrual towards an Accrued Day Off 
shall continue during any other period of 
annual leave prescribed by this clause. 

(p) A nurse employed in any location delineated by 
Clause 16.—District Allowance of the Miscel- 
laneous Government Conditions and Allow- 
ances Award No. A 4 of 1992 as amended, shall 
be entitled to an additional week of leave with 
payment at the ordinary rate. 

(q) The provisions of this clause shall not apply 
to casual employees. 

8. Clause 11.—Public Holidays: Immediately following 
subclause (4) of this clause insert the following new 
subclause: 

(5) Notwithstanding anything else contained in this 
clause, the following provisions shall apply to 
enrolled community nurses and enrolled commu- 
nity school nurses. 

(a) The following days or the days observed in 
lieu thereof shall be allowed as holidays with 
pay, New Year's Day, Australia Day, Labour 
Day, Good Friday, Easter Monday, Anzac 
Day, Foundation Day, Queens Birthday, 
Christmas Day and Boxing Day. 

(b) In any branch or department in the commu- 
nity health service area where the clerical and 
administrative staff observe additional holi- 
days with pay, such days shall be allowed to 
nurses as holidays with pay. The provisions 
of this paragraph shall not apply where the 
nurse is required to maintain a service to 
other employees of a respondent to this 
award. 

(c) Work performed by a nurse at the direction 
of the employer on a day mentioned in 
paragraph (a) hereof shall be paid or compen- 
sated for as hereunder: 

(i) double time and one half, or 
(ii) in lieu of making payment in accor- 

dance with placitum (i) above, and by 
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agreement between the nurse and the 
employer, payment may be made at the 
rate of time and one half with equivalent 
time to that worked being taken off at 
a time convenient to the employer. 

9. Clause 17.—Transfer: Immediately following this 
clause insert the following new clauses: 

17A—Distant Appointments. 
(1) The provisions of this clause shall apply to an enrolled 

community nurse or an enrolled community school nurse 
when such a nurse is engaged for service at a location 
outside a radius of 40 kilometres from the place of 
appointment. For the purposes of this clause the place of 
employment shall be Perth except where the nurse is 
appointed at a place other than Perth. 

(2) The employment of a nurse shall be deemed to have 
commenced at the time the nurse leaves the place of 
appointment. 

(3) The employer shall pay the fares, travelling expenses 
and an amount agreed between the employer and the nurse 
prior to engagement for the cost of transporting the 
employee's personal effects from the place of appointment 
to the place of employment. Provided further that the 
employer shall determine the method of public transport to 
be utilised by the nurse in moving from the place of 
appointment to the place of employment. 

(4) A nurse who elects to drive his/her own vehicle to the 
work location shall be paid an allowance equal to half the 
rate prescribed in Clause 17.—Fares and Travelling Allow- 
ances of the Miscellaneous Government Conditions and 
Allowances Award No. A 4 of 1992, provided that such an 
allowance shall not exceed the cost of transport by public 
conveyance to the work location. 

(5) If the nurse resigns, other than for a reason which in 
the opinion of the employer is a good and sufficient reason 
or is dismissed for misconduct before the completion of 
three months' service the nurse shall refund to the employer 
the cost of the fare as prescribed in subclause (3) hereof. 

(6) Should a nurse be dismissed, other than for miscon- 
duct warranting instant dismissal, prior to the completion of 
six months, the nurse shall be entitled to a return fare and 
travelling allowance as provided in subclause (3) hereof. 

(7) A nurse shall upon completion of six months' service or 
any lesser period for which the nurse was appointed, or when 
the employee has been employed continuously at more than one 
centre without returning to the place of employment, be entitled 
to return expenses as provided in subclause (3) hereof. 

17B.—'Travelling, Transfer and Relief Duty. 
The provisions contained in Clause 38.—Relieving 

Allowance, Clause 39.—Removal Allowance, Clause 41.— 
Transfer Allowance, Clause 42.—Travelling Allowance and 
Clause 43.—Weekend Absence From Residence of the 
Government Officers Salaries, Allowances and Conditions 
Award 1989 shall apply to enrolled community nurses and 
enrolled community school nurses covered by this award 
mutatis mutandis. 

10. Clause 19.—Laundry and Uniforms: Immediately 
following subclause (9) of this clause insert the following 
new subclause: 

(10) (a) The provisions of this subclause shall apply 
to enrolled community nurses and enrolled 
community school nurses only. 

(b) The employer shall provide nurses with all 
uniforms which shall at all times remain the 
property of the employer. 

(c) Provided further that in lieu of providing 
uniforms the employer may pay an allowance 
of $4.70 per week, and the nurse shall wear 
uniforms which conform to the uniform 
stipulated by the employer with respect to 
material, colour, pattern and conditions. 

(d) Where the employer does not require the 
nurse to wear a uniform no allowance shall 
be paid. 

(e) Each nurse shall be entitled to all reasonable 
laundry work at the expense of the employer, 
but where the employer elects not to launder 
the uniforms the nurse shall be paid an 
allowance of $1.50 per week. 

11. Clause 23.—Casual Employees: Delete this clause 
and insert in lieu thereof the following: 

23.—Casual Employees. 
(1) A casual employee shall be paid twenty per cent 

(20%) over the rates specified herein for the class 
of work. 

(2) An enrolled community nurse or enrolled commu- 
nity school nurse shall be deemed to be a casual 
employee if employed for a period of less than 
four weeks either part time or full time. The 
minimum period of engagement of a casual 
enrolled community nurse or an enrolled commu- 
nity school nurse shall be two hours. 

(3) Provided however that, notwithstanding the provi- 
sions of Clause 16.—Contract of Service of this 
award, the contract of employment for a casual 
enrolled community nurse or an enrolled commu- 
nity school nurse shall be by the hour. 

(4) The provisions of Clauses 10.—Annual Leave, 
11.—Public Holidays, 12.—Long Service Leave 
and 14.—Sick Leave do not apply to casual 
enrolled community nurses or enrolled commu- 
nity school nurses. 

12. Clause 24.—Shift Work: Immediately following 
subclause (5) of this clause insert the following new 
subclause: 

(6) The provisions of this clause shall not apply to 
community nurses or enrolled community school 
nurses. 

13. Clause 25.—Part Time Employees: Delete this clause 
and insert in lieu thereof the following: 

25.—Part-time Employees. 
(1) Notwithstanding anything contained herein, an em- 

ployer shall be at liberty to employ part-time workers. 
(2) Enrolled Nurses and Nursing Assistants 

(a) Part-time employees who work less than 16 hours 
per week shall be remunerated at a weekly rate 
pro-rata to the rate prescribed for the class of work 
on which they are engaged only in the proportion 
which their ordinary weekly hours bear to 38. 

(b) Part time employees shall be allowed annual leave 
and payment for such as prescribed in Clause 
10.—Annual Leave or subclause (3) of Clause 
7.—Hours of this award in the same ratio as their 
ordinary weekly hours averaged over the qualify- 
ing period, bear to 38. 

(c) Part time employees shall be allowed sick leave 
in the same manner as full time employees 
excepting that payment for such leave shall be in 
the same ratio as their ordinary weekly hours, 
averaged over the qualifying period, bear to 38. 

(d) Where the employer wishes to increase the 
ordinary hours worked by a part time employee in 
any roster period and the part time employee so 
agrees with one days clear notice provided, the 
increased hours shall be deemed to be the ordinary 
hours for that roster period. 

(3) Enrolled Community Nurses and Enrolled Commu- 
nity School Nurses 

(a) A part time nurse means a nurse engaged on a 
fortnightly contract of service who regularly 
works less than 38 hours per week. 

(b) A part time enrolled community nurse who works 
twenty hours or less per week and part time 
enrolled community school nurses shall be remu- 
nerated at a weekly rate pro rata to the rate 
prescribed for the class of work on which they are 



engaged only in the proportion which their 
ordinary weekly hours bear to thirty eight. 

(c) Part time nurses who work more than twenty 
hours per week, other than part time school nurses, 
shall be remunerated at a weekly rate pro rata to 
the rate prescribed for the class of work on which 
they are engaged in the proportion which their 
ordinary weekly hours bear to forty and such 
nurses shall accrue time towards accrued days off, 
as prescribed in Clause 7.—Hours, paragraph 
(19)(b) for full time employees in the same 
proportion as used for calculating the weekly 
wage. 

(d) Part time nurses shall be allowed sick leave and 
annual leave in accordance with the provisions of 
this award, only in the proportion which their 
weekly hours of duty bear to 38 hours. 

14. Clause 26.—Wages: 

A. Immediately following paragraph (c) of subclause 
(7) of this clause insert the following new 
paragraph: 

(d) Provided that the provisions of paragraph (c) 
hereof shall not apply to enrolled community 
nurses or enrolled community school nurses. 

B. Insert after paragraph (c) of subclause (11) the 
following paragraph: 

The provisions of this subclause shall not 
apply to enrolled community nurses or 
enrolled community school nurses. 

C. Immediately following subclause (12) insert the 
following new subclause: 

(13) The wage rate for an enrolled community 
school nurse, where such a nurse is not 
required by the employer to present for duty 
on any day when the school is not open, shall 
be calculated as follows: 

Weekly wage = the normal rate for an 
enrolled nurse as prescribed in subclauses 
(1), (2) or (3) hereof multiplied by 48.5, and 
divided by 52.166. 

D. Immediately following this clause insert a new 
clause as follows: 

27.—Study Leave. 

The study leave provisions applicable to Western Austra- 
lian public servants shall apply to enrolled community 
nurses and enrolled community school nurses employed 
under this award. 

15. Schedule B—Respondents: Immediately after "Tam- 
bellup Nursing Post" add the following new respondents: 

Hon. Minister for Health 
Government Printer 
Water Authority of Western Australia 
Building Management Authority 
Western Australian Meat Commission 

16. Schedule C—Memorandum of Agreement: Immedi- 
ately after section "4. Trade Offs" insert a new section as 
follows: 

5. The terms of this Agreement shall not apply to 
enrolled community nurses or enrolled commu- 
nity school nurses. 

LIFT INDUSTRY (ELECTRICAL AND METAL 
TRADES) AWARD 1973 

No. 9 of 1973. 
WESTERN AUSTRALIAN- 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch and Another 

and 
Otis Elevator Co Pty Ltd and Others 

No. 1300 of 1993. 
Lift Industry (Electrical and Metal Trades) Award 1973 

No. 9 of 1973. 

COMMISSIONER R.N. GEORGE. 
23 November 1993. 

Order. 
HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australian Branch 
and the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and Ms L. 
O'Farrell on behalf of the Respondents, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Lift Industry (Electrical and Metal Trades) 
Award 1973 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of October 1993. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 12.—Overtime: Delete paragraph (f) of sub- 

clause (3) of this clause and insert in lieu thereof the 
following: 

(f) Subject to the provisions of paragraph (g) of this 
subclause, an employee required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $6.50 for a meal 
and if, owing to the amount of overtime worked, 
a second or subsequent meal is required, the 
employee shall be supplied with each such meal 
by the employer or be paid $4.40 for each meal 
so required. 

2. Clause 17.—Car Allowance: Delete subclause (3) of 
this clause and insert in lieu thereof the following: 

(3) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle on 
Employer's Business. 

Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per Kilometre (Cents) 

Distance Travelled Each Year Over Over 1600cc 
on Employer's Business 2600 cc 1600cc & Under 

-2600 cc 
Metropolitan Area 51.6 46.2 40.2 
South West Land Division 52.8 47.4 41.2 
North of 23.5' South Latitude 58.0 52.2 45.4 
Rest of the State 54.6 48.9 42.5 
Motor Cycle (in all areas) 17.8c per kilometre 

3. Clause 18.—Fares and Travelling Time: Delete 
paragraphs (a), (b) and (c) of subclause (2) of this clause and 
insert in lieu thereof the following: 

(a) On places within a radius of 50 kilometres from 
the General Post Office, Perth—$10.70 per day. 
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(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office, Perth— 
56 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) hereof, 
work performed at places beyond a 60 kilometre 
radius from the General Post Office, Perth shall 
be deemed to be distant work unless the employer 
and the employees, with the consent of the union, 
agree in any particular case that the travelling 
allowance for such work shall be paid under this 
clause, in which case an additional allowance of 
56 cents per kilometre shall be paid for each 
kilometre in excess of the 60 kilometre radius. 

4. Clause 19.—Distant Work: Delete subclauses (6) and 
(7) of this clause and insert in lieu thereof the following: 

(6) An employee to whom the provisions of subclause 
(1) of this clause apply shall be paid an allowance 
of $21.80 for any week-end the employee returns 
home from the job, but only if— 

(a) the employee advises the employer or the 
employer's agent of such intention not later 
than the Thesday immediately preceding the 
week-end in which the employee so returns; 

(b) the employee is not required for work during 
that week-end; 

(c) the employee returns to the job on the first 
working day following the week-end; and 

(d) the employer does not provide, or offer to 
provide, suitable transport. 

(7) Where an employee, supplied with board and 
lodging by the employer, is required to live more 
than 800 metres from the job, the employee shall 
be provided with suitable transport to and from 
that job or be paid an allowance of $9.60 per day, 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess time shall be paid for at 
ordinary rates, whether or not suitable transport is 
supplied by the employer. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch and Another 

Anodisers W.A. and Others. 
No. 1301 of 1993. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

COMMISSIONER R.N. GEORGE. 
23 November 1993. 

HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australian Branch 
and the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and Ms L. 
O'Farrell on behalf of the Respondents, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Metal Trades (General) Award 1966 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 

of the first pay period commencing on or after the 27th 
day of October 1993. 

(Sgd.) R.N. GEORGE, 
.,.8.1 Commissioner. 

Schedule. 
PART I—GENERAL 

1. Clause 14.—Overtime: Delete paragraph (f) of sub- 
clause (3) of this clause and insert in lieu thereof the 
following: 

(f) Subject to the provisions of paragraph (g) of this 
subclause, an employee required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $6.50 for a meal 
and if, owing to the amount of overtime worked, 
a second or subsequent meal is required, the 
employee shall be supplied with each such meal 
by the employer or be paid $4.40 for each meal 
so required. 

2. Clause 19.—Car Allowance: Delete subclause (3) of 
this clause and insert in lieu thereof the following: 

(3) A year for the purpose of this clause shall 
commence on the 1 st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle on 
Employer's Business. 

Motor Car. 
Area and Details 

Distance Travelled Each Year 
on Employer's Business 

Metropolitan Area 
South West Land Division 
North of 23.5° South Latitude 
Rest of the State 
Motor Cycle (in all areas) 

Engine Displacement 
(in cubic centimetres) 

Rate per Kilometre (Cents) 
r Over 1 
:c 1600 cc & 

-2600 cc 
46.2 
47.4 
52.2 
48.9 

17.8c per kilometre 

1600cc 
& Under 

3. Clause 21.—Distant Work: Delete subclauses (4) and 
(5) of this clause and insert in lieu thereof the following: 

(4) An employee, to whom the, to whom the 
provisions of subclause (1) of this clause apply, 
shall be paid an allowance of $21.80 for any 
weekend that the employee returns home from the 
job, but only if— 

(a) the employee advises the employer or the 
employer's agent of the intention not later 
than the Thesday immediately preceding the 
weekend in which the employee so returns; 

(b) the employee is not required for work during 
that weekend; 

(c) the employee returns to the job on the first 
working day following the weekend; and 

(d) the employer does not provide, or offer to 
provide, suitable transport. 

(5) Where an employee, supplied with board and 
lodging by the employer, is required to live more 
than 800 metres from the job the employee shall 
be provided with suitable transport to and from 
that job or be paid an allowance of $9.60 per day, 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess time shall be paid for at 
ordinary rates whether or not suitable transport is 
supplied by the employer. 

PART II—CONSTRUCTION 
4. Clause 6.—Allowance for Travelling and Employment 

in Construction Work: Delete paragraphs (a), (b) and (c) of 
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subclause (1) of this clause and insert in lieu thereof the 
following: 

(a) On places within a radius of 50 kilometres from 
the General Post Office, Perth—$10.70 per day. 

(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office, Perth— 
56 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) hereof, 
work performed at places beyond a 60 kilometre 
radius from the General Post Office, Perth shall 
be deemed to be distant work unless the employer 
and the employees, with the consent of the union, 
agree in any particular case that the travelling 
allowance for such work shall be paid under this 
clause, in which case an additional allowance of 
56 cents per kilometre shall be paid for each 
kilometre in excess of the 60 kilometre radius. 

5. Clause 7.—Distant Work: Delete subclauses (6) and (7) 
of this clause and insert in lieu thereof the following: 

(6) An employee, to whom the provisions of sub- 
clause (1) of this clause apply, shall be paid an 
allowance of $21.80 for any week-end that the 
employee returns home from the job, but only if— 

(a) the employee advises his/her employer or the 
employer's agent of his/her intention not 
later than the Tuesday immediately preced- 
ing the weekend in which he/she so returns; 

(b) the employee is not required for work during 
that weekend; 

(c) the employee returns to the job on the first 
working day following the weekend; and 

(d) the employer does not provide, or offer to 
provide, suitable transport. 

(7) Where an employee, supplied with board and 
lodging by the employer, is required to live more 
than 800 metres from the job the employee shall 
be provided with suitable transport to and from the 
job or be paid an allowance of $9.60 per day, 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess time shall be paid for at 
ordinary rates whether or not suitable transport is 
supplied by the employer. 

6. Clause 15.—Special Provision—-State Energy Com- 
mission of Western Australia: 

A. Delete paragraph (a) of subclause (3) of this clause 
and insert in lieu thereof the following: 
(a) An employee, to whom Clause 6.—Allow- 

ance for Travelling and Employment in 
Construction Work of this PART applies and 
who is engaged on construction work at 
Muja, shall be paid— 

(i) an allowance of $10.70 per day if the 
employee resides within a radius of 50 
kilometres from the Muja power station; 

(ii) an allowance of $29.00 per day if the 
employee resides outside that radius 

in lieu of the allowance prescribed in the said 
clause. 

B. Delete subclauses (4) and (5) of this clause and 
insert in lieu thereof the following: 
(4) In addition to the allowance payable pursuant 

to subclause (6) of Clause 7.—Distant Work 
of this PART, an employee to whom that 
clause applies shall be paid $18.10 on each 
occasion upon which the employee returns 
home at the weekend, but only if— 
(a) the employee has completed three 

months' continuous service with the 
employer; 

(b) the employee is not required for work 
during the weekend; 

(c) the employee returns to the job on the 
first working day following the week- 
end; 

(d) the employer does not provide, or offer 
to provide, suitable transport 

and such payment shall be deemed to 
compensate for a periodical return home at 
the employer's expense. 

(5) An employee to whom Clause 7.—Distant 
Work of this PART applies and who pro- 
ceeds to construction work at Muja from 
home where located within a radius of 50 
kilometres from the General Post Office, 
Perth— 
(a) shall be paid an amount of $48.80 and 

for three hours at ordinary rates in lieu 
of the expenses and payment prescribed 
in subclause (3) of the said clause; 

(b) in lieu of the provisions of subclause (4) 
of the said clause, shall be paid $48.80 
and for three hours at ordinary rates 
when the employee's services termi- 
nate, if the employee has completed 
three months' continuous service; and 

the provisions of subclause (3) and subclause 
(4) of Clause 7.—Distant Work of this PART 
shall not apply to such employee. 

PRIVATE HOSPITAL EMPLOYEES AWARD 1972 
No. 27 of 1971 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
St John of God Hospital and Others 

and 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
No. 1301 of 1991. 

COMMISSIONER J.A. NEGUS. 
2 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: The preliminary reasons for 
decision, published on 14 September 1992, having dealt 
with the jurisdictional question, further submissions and 
evidence were heard on 20 October and on 15 January 1993. 

At the outset of proceedings on 20 October I drew the 
attention of the advocates to the Commission's files relating 
to those applications, the processing of which gave rise to 
the instant dispute. The files covered applications for 
variation to some nine awards dealt with in a joint hearing 
on 28 September 1989. Further associated variations to the 
same nine awards were heard on 12 April 1990. All eighteen 
files were produced in court and made available for 
inspection by the parties. I indicated to them, pursuant to 
Section 26(3) of the Industrial Relations Act that the files 
of Applications No. 1400, 1415 and 1420 of 1989 as well 
as Applications No. 147(R2), 161(R2) and 176(R2) of 1990 
appeared to have some relevance to the proper determination 
of the instant application. Those applications dealt with 
variations to the Private Hospital Employees Award, the 
Hospital Services Award. These three awards had in 
common a wages clause which sets out a classification 
structure of hospital workers at levels numbered from 1 
through to 10. 

I advised the parties that from my perusal of the file 
material it seemed possible to identify certain draft 
schedules according to their point of origin, the type faces 
being recognisable as emanating from machines at the 
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Confederation of Industry, the Miscellaneous Workers' 
Union and the Commission's Chambers respectively. They 
were invited to make submissions, if they wished, in relation 
to the file material and also to have Ms Sue Penter former 
Associate to the Commission as constituted, called as a 
witness. 

I advised also that my intention to advert to the file 
material was limited to the issue of testing the assertion that 
an error had occurred when those earlier orders were issued. 

Ms Mayman, for the respondent Union, placed on record 
her concern that the Commission had prejudged the issue of 
an error occurring by virtue of the fact that in earlier 
conference proceedings the parties' attention had been 
drawn to the existence of those same draft schedules on the 
files which were now identified pursuant to S.26(3) of the 
Act. I reiterated that the purpose of drawing their attention 
to the files and the documentary evidence was to allow them 
to make submissions on that aspect before a final determina- 
tion of the dispute was made. 

I turn now to the submissions and the evidence adduced. 
The main thrust of Mr O'Connor's case for the applicant 
employers was that an error had occurred and should 
therefore be rectified. He outlined the history of the 
classification of maintenance employee in the Private 
Hospitals Award. As long ago as the 1940's there had been 
a handyman classification in the award. In 1983 the 
handyman could be found in Group 1 of a six-group 
structure. In December 1987 the title became maintenance 
assistant in Group 1. The Commission in Court Session dealt 
with a Restructuring and Efficiency Agreement in October 
1988 and the title was changed to maintenance employee, 
still in Group 1. 

He then drew attention to the transcript of proceedings 
(p. 26-27) of 28 September 1989, that being the consent 
variations to the awards so as to give effect to the first stage 
structural efficiency amendments. Ms Fitzgerald who 
appeared for the employers on that occasion drew attention 
to an error in the schedule submitted by the Union. The 
maintenance employee had been included in the Level 3 
group but it should have remained in Level 1. Ms Jackson, 
for the Union, conceded that the schedule should be 
amended to reflect to point made. (T.S. 1379/89—p27) 

Mr O'Connor went on to speculate as to how it came 
about that the Order which issued from the second stage 
structural efficiency award amendments moved the mainte- 
nance employee from Level 1 to Level 3 in the wage 
classification structure. He reported having discussed the 
matter with several persons who were involved in the 
negotiating process at the time and of inspecting the minutes 
of the employers' health care management committee 
meetings. He found no indication that an agreement had 
been reached to amend the maintenance employee classifi- 
cation. He acknowledged that agreement was reached in 
December 1989 in relation to the Homes of Peace award, 
which is a separate document, to reclassify their mainte- 
nance employees to Level 3. The contemporary correspon- 
dence regarding that agreement is claimed to support Mr 
O'Connor's thesis that the Homes of Peace maintenance 
employees were seen to be separate and distinct from the rest 
of the industry. 

The second stage structural efficiency award amendment 
proceedings were reviewed in some detail. Mr O'Connor 
referred to the transcript and to documents exhibited during 
the 12 April 1990 hearing to further support his argument 
that there had been no agreement to amend the classification 
structure in the Private Hospitals Award. Particular attention 
was paid to the following comment made by Ms Jackson:— 

"At this stage we are not intending to significantly 
change the wages schedules or pay scales in the award, 
but we have agreed between us to further conduct a job 
evaluation in the industry to ensure that the pay scales 
and the classifications so reflect in the award are those 
required and needed in the industry in the best interest 
of patient care." 

(T.S. 123/90 p6) 

Further references to that transcript were used by Mr 
O'Connor to support his submission that no-one present 
could have expected that the parties were seeking to make 
changes to the classification structure. He went on to draw 
attention to the period between the ratification by the 
Commission on 12 April 1990 of the applications and the 
final issuance of the orders on 6 July 1990. During that 
intervening period it appears that there were intercharges of 
draft schedules between the parties, with some but not all 
of those documents being forwarded to the Commission's 
chambers. Mr O'Connor tendered copies of a schedule dated 
7 June 1990 sent to the Confederation with a letter dated 13 
June 1990 by Ms Jackson and another dated 25 June 1990 
with a letter dated 26 June 1990, sent to the Commission. 
(T.S. Exhibits A1 and A2). He pointed out that the first 
schedule had the maintenance employee at Level 1 while the 
second saw the classification moved to Level 3. The 
covering letter, a copy of which was directed to Ms 
Fitzgerald, made no mention of the alteration in classifica- 
tion for the maintenance employee. 

The next exhibit (T.S.—Exhibit A3) was a note dated 3 
July 1990 from Ms Fitzgerald to the Commission's 
chambers with a further amended schedule and mention 
made of several corrections being made. There was no 
mention made of the maintenance employee, but it remained 
at Level 1 in the employers' schedule. In Mr O'Connor's 
submission, this indicated that Ms Fitzgerald had failed to 
notice the change made in the Union's draft. 

A note from Ms Sue Penter, Commissioner's Associate 
dated 2 July 1990 advised that minutes attached to that note 
would issue as final orders subject to the wishes of the 
parties. In Mr O'Connors view, it was obvious from the 
documents that the Commission staff had prepared the 
minutes of the order from the Union's draft without noticing 
the difference in the maintenance employee position 
between the two versions. There had been other clerical 
errors in the final orders and these had been quickly 
acknowledged and corrected by consent. Application No. 
1322 of 1990 to reinsert the classifications of laundry 
assistant and domestic were cited as examples. It was the 
employers' position that this error had gone unnoticed for 
a year. 

It was Mr O'Connors' request that if an error was found 
to have occurred then the Union should be prevailed upon 
to agree to a correcting order with effect retrospective to the 
date of the original order. He undertook that employers 
would not seek to recover overpayments from employees 
who had been paid at Level 3 but he could not commit 
employers to a salary maintenance arrangement. He ac- 
knowledged that the date of lodgement of the instant 
application prevented the Commission from prescribing an 
operative date earlier than 23 August 1991 if it was declared 
that an error must be corrected. He argued that it was not 
appropriate for the Union to use these proceedings as a 
vehicle to argue the work value of the maintenance 
employee classification and seek to have it set at Level 3 
by arbitration. To do so would fly in the face of the 
agreements reached by the parties and registered in 
memoranda, to conduct a full investigation across the 
industry and to jointly develop a descriptive set of 
classification criteria. 

Reference was made to case law to support the contention 
that an error once established should be rectified. Public 
Service Commission v. Civil Service Association (68 WAIG 
2738) and Robe River Iron Associates v. The Construction 
Mining and Energy Workers Union of Australia (68 WAIG 
2667) were said to provide precedent for the Commission 
to follow. Other cases were cited to counter the Union's 
argument on merit that the appropriate classification on 
work value grounds should be Level 3 for maintenance 
employees. 

Oral evidence was adduced from Ms B. Fitzgerald, Mr 
R.E. Bradshaw, Mr R. Leaver and Mr T.W. Barrett. 

Ms Fitzgerald had been employed by the Confederation 
of Industry for about three years from November 1988. She 
was the advocate responsible for private health industry 
matters and had been involved in all negotiations with the 



Union in relation to the first and second stage structural 
efficiency award amendments. She identified several of the 
exhibits presented by Mr O'Connor and agreed with the 
interpretation he had placed upon them. She was firm in her 
view that the officers of the Confederation had no authority 
to reach agreement with the Union on any issues independ- 
ently of the employers' health care management committee. 

She was adamant that at no time had an agreement been 
reached to shift the maintenance employee from Level 1 to 
Level 3. It was Ms Fitzgerald's opinion that her failure to 
draw attention to the 'error' in the Minutes of the Proposed 
Order, or indeed to notice the matter in the final order, came 
about by her assumption that the Union's draft schedule of 
7 June 1990 had remained unchanged in relation to 
maintenance employees. 

Under cross examination, Ms Fitzgerald admitted that 
there had been many and various discussions of possible 
award variations prior to the processing of the applications 
in September 1989 and April 1990. She accepted that in one 
draft document the employers had included a maintenance 
employee at Level 3 as part of a package of measures which 
the Union had rejected. She did not waver from her primary 
position that no agreement had been reached on the subject 
as at April 1990. 

Ms Mayman questioned the witness's credibility, con- 
trasting her vagueness in relation to some of the issues under 
discussion at the time with her precise and clear recollection 
of the issue of maintenance employees. The witness found 
nothing remarkable in that circumstance; having prepared 
herself for the hearing she was aware that some matters 
stood out in memory because they had been subjects of 
controversy at the time. 

Mr Bradshaw and Mr Leaver, who were prominent 
members of the employers' negotiating team, were certain 
that there had been no agreement reached to reclassify the 
maintenance employee to Level 3. Mr Leaver told of the 
agreement which was made in regard to the Homes of Peace 
maintenance employees being graded at Level 3 and he was 
quite sure that his workplace had been separated and distinct 
from the rest of the industry in relation to that issue. Mr 
Barrett's memory of events was so limited as to add nothing 
of significance to the evidence. 

The respondent union's submissions were at length 
presented by Ms Jackson, who chose not to argue strongly 
on the merit aspect which rested on work value. She had 
been closely involved with all of the contemporary 
negotiations on the issue in dispute so she gave sworn 
testimony and was cross-examined by Mr O'Connor. 

Ms Jackson was critical of the delay which had occurred 
in this application being brought. It had taken the Confeder- 
ation a year to discover the alleged error and evidence was 
produced to indicate that one employer had been misin- 
formed about the proper award rate to be paid to 
maintenance employees. Attention was also drawn to the 
inordinate delays that had occurred in both public and 
private health industries in progressing the joint task of 
taking the classification structures beyond being a set of bald 
titles to the point where they provided a meaningful 
framework against which employees might plan some career 
advancement. From an industry perspective and in face of 
the outstanding issues of importance, Ms Jackson felt that 
the instant quarrel was trivial in the extreme. The 
maintenance employee problem should not, in her submis- 
sion, be dealt with in isolation. 

Ms Jackson gave evidence in some detail of the 
negotiations and discussions which had taken place. She was 
adamant that the Union's position on the proper classifica- 
tion of maintenance employees had been constant. They had 
continually pursued Level 3 to match the public sector 
grading and they had concentrated their attention on the 
Homes of Peace because that was where the only group of 
maintenance employees of any size was employed in the 
private sector. She believed that agreement had been reached 
with the Confederation's officers at the time, but she 
accepted the evidence that the Health Care Management 
Committee of employers had not endorsed an agreement on 
the question. 

There was much more said by both advocates on the 
specific issues and on the general question. Ms Jackson's 
comments on the negotiating process were open and candid 
and she displayed an attitude of pragmatism which one 
might wish to see adopted more generally in industrial 
relations. It was heartening too that on both sides of the 
debate, there was no wish to pursue and punish. 

The Union does not seek to prosecute employers for 
underpayments and have not sought to do so although such 
action would almost surely have been successful. Mr 
O'Connor suggested that if his application succeeded, 
employers would not be pursuing repayment of amounts 
overpaid but he was not instructed to agree to salary 
maintenance for any employees. 

On the balance of the evidence presented to the 
Commission, I am satisfied that both parties genuinely 
believed in the position they adopted. The Union officers 
thought they had reached agreement with their Confedera- 
tion counterparts and submitted schedules to the Commis- 
sion accordingly. The Confederation officers did likewise. 
It was a matter of pure chance that the Commission officers 
prepared a draft minute of proposed orders using the Union's 
document as a guide. It was perfectly reasonable for them 
to assume that the two schedules were identical. 

The situation might have been rectified at a Speaking to 
the Minutes but that did not occur because Ms Fitzgerald did 
not notice the discrepancy and waived the right to speak to 
the minute. Indeed the evidence is that the Confederation 
conveyed advice to its members based on their own draft 
rather than the Commission's order. The divergence came 
to notice through a Union organiser going about her 
everyday duties and questioning the pay rate being received 
by a member. 

It is clear from the circumstances that a simple clerical 
error has occurred. It is equally clear that the discrepancy, 
if noted, would have been corrected during the proceedings 
of 12 April 1990. Those matters proceeded by consent and 
were dependent upon that consent. 

I respectfully adopt the reasoning of Fielding C. in PSC 
v. CSA (supra) which was urged upon the Commission by 
both parties in these proceedings. The error must be rectified 
but the interests of the persons most immediately concerned 
must be properly protected. S.26 of the Industrial Relations 
Act is paramount and a fair resolution to the problem should 
also comply with the objects of the Act. 

The preferred resolution to the dispute, which I have 
arrived at after anxious consideration, relies upon the 
goodwill and mutual co-operation of the parties to this 
dispute. The formal jurisdiction of the Commission is 
limited to an order which might take effect from 23 August 
1991; the parties are able to agree, pursuant to S.39(3)(a) of 
the Act, to amendments which would take effect from the 
first pay period including the 12th day of April 1990 and this 
would in my view be the preferred option. 

The equitable resolution suggests itself when one consid- 
ers the history of negotiations and the deplorable lack of 
progress by the parties in clarifying the definitions of their 
classification structure. It is a fact that a maintenance 
employee at Level 3 has existed in the private health 
industry since ever it was agreed by the relevant parties that 
the duties of the six 'handypersons' at the Homes of Peace 
warranted a classification at that level. The correspondence 
between the Union and Mr Leaver (Exhibit A 15) goes some 
way to creating a definition which would distinguish a 
maintenance employee at Level 3 from the same category 
of employee at Level 1. 

To bring this matter to a pragmatic and equitable 
conclusion I believe that the parties should devise cogent 
definitions for maintenance employee—Level 1 and Level 
3 and those definitions along with the inclusion of 
maintenance employee in the Level 1 classification should 
be added to the award with effect from the April 1990 date 
(supra). It would be prudent in my view, and consistent with 
the reasoning of Fielding C. if wage maintenance was 
ordered to protect the position of any employee who might 
in the interim period have been paid at Level 3 but whose 
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duties cannot properly match the definition for that 
classification. 

The parties are directed to confer with the aim of drafting 
an order to reflect these reasons for decision. Should they 
fail to reach agreement my Associate is to be advised and 
the Commission will draft orders within the jurisdictional 
limitations of the Act. 
Appearances: 

Mr M.A. O'Connor appeared on behalf of the applicants. 
Ms S. Mayman and later Ms S.M. Jackson appeared on 

behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
St John of God Hospital and Others 

and 
The Federated Miscellaneous Workers Union 

of Australia, WA Branch 
No. 1301 of 1991. 

Private Hospital Employees' Award, 1972 
No. 27 of 1971. 

COMMISSIONER J.A. NEGUS. 
26 November 1993. 

Order. 
Having heard Mr M.A. O'Connor on behalf of the 
Applicants and Ms S. Mayman and Ms S.M. Jackson on 
behalf of the Respondent, the Commission pursuant to the 
powers conferred by the Industrial Relations Act 1979, 
hereby orders:— 

1. That the Private Hospital Employees' Award, 
1972 as amended be further amended in accor- 
dance with the following schedule and these 
amendments are to be operative with effect from 
23 August 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Definitions: Delete this clause and insert 

the following in lieu thereof: 

6.—Definitions. 
(1) "Accrued Day(s) Off" means the paid day(s) off 

accruing to an employee resulting from an 
entitlement to the 38 hour week as prescribed by 
Clause 7.—Hours of this Award. 

(2) "Orderly" means an employee who is not 
otherwise classified in this award. 

(3) "Rostered Employee" means an employee for 
whom the ordinary hours of work may include 
work on Sunday. 

(4) ' 'Casual Employee'' means an employee engaged 
for a period of less than one month. Where the 
employment continues beyond one month, he/she 
shall be deemed to be a temporary employee from 
the end of that month. 

(5) "Temporary Employee" means an employee 
engaged for a specific period or periods longer 
than one month but less than 12 months. 

(6) (a) "Maintenance Employee (Hospital Worker 
Level 1)" means an employee whose princi- 
pal duties consist of minor maintenance, 
servicing and repairs to fitments, equipment, 

buildings or furniture and may include 
general yard, grounds, cleaning and rubbish 
removal duties or assisting a tradesperson. 

(b) "Maintenance Employee (Hospital Worker 
Level 3)" means an employee whose princi- 
pal duties require the use of skills above and 
beyond those of an employee at Level 1. 
Duties at Level 3 may include repair and 
maintenance of equipment, buildings and 
building services; learning, recording and 
understanding daily log readings and any 
other duties as required which do not involve 
tradesperson or equivalent specialist skills. 

(c) Any employee who has been classified and 
paid as a Maintenance Employee (Hospital 
Worker Level 3), pursuant to Clause 34.— 
Wages of the said award until the 26 
November 1993, and who should now be 
classified at Level 1 as a result of this Order, 
is to have the current wage rate maintained 
until the Level 1 rate equates to that 
employee's current wage rate. 

2. Clause 34.—Wages: Insert the title "Maintenance 
Employee" immediately following the title "Ward Assis- 
tant" in Hospital Worker Level 1 Classification. 

RADIO AND TELEVISION EMPLOYEES' AWARD 
No. R 3 of 1980 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Hills Industries Ltd and Others 

No. 1313 of 1993. 
Radio and Television Employees' Award 

No. R 3 of 1980. 

COMMISSIONER R.N. GEORGE. 
23 November 1993. 

Order. 
HAVING heard Mr A. Gill on behalf of the Applicant and 
Mr P. Cooke on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Radio and Television Employees' Award 
No. R 3 of 1980 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 11 November 1993. 

(Sgd.) R. N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Overtime: Delete paragraph (f) of subclause 

(3) of this clause and insert in lieu thereof the following— 
(3) (0 Subject to the provisions of paragraph (g) of 

this subclause, an employee required to work 
overtime for more than two hours shall be 
supplied with a meal by the employer or be 
paid $6.50 for a meal and, if owing to the 
amount of overtime worked, a second or 



subsequent meal is required he/she shall be 
supplied with each such meal by the em- 
ployer or be paid $4.40 for each meal so 
required. 

2. Clause 13.—Car Allowance: Delete subclause (3) of 
this clause and insert in lieu thereof the following— 

(3) A year for the purpose of this clause shall 
commence on 1 July and end on 30 June next 
following. 

Rates of Hire for Use of Employee's Own Vehicle on 
Employer's Business 

Motor Car 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600 cc 1600cc 

2600 cc -2600 cc & Under 
Metropolitan Area 51.8 46.3 40.3 
South West Land Division 53.0 47.5 41.3 
North of 23.5' South Latitude 58.1 52.3 45.5 
Rest of the State 54.7 49.0 42.5 
Motor Cycle (in all areas) 17.8 cents per kilometre 

3. Clause 14.—Distant Work: Delete subclause (4) of this 
clause and insert in lieu thereof the following— 

(4) Where an employee, supplied with board and 
lodging by the employer, is required to live more 
than 800 metres from the job the employee shall 
be provided with suitable transport to and from 
that job or be paid an allowance of $9.60 per day 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess travelling time shall be paid 
for at ordinary rates whether or not suitable 
transport is supplied by the employer. 

RETAIL FOOD ESTABLISHMENTS EMPLOYEES 
AGREEMENT 1992 No. AG 15 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Amalgamated Food & Poultry Pty Ltd 
T/A Red Rooster Foods and Others 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 1316 of 1993. 

Retail Food Establishments Employees Agreement 1992 
No. AG 15 of 1992. 

COMMISSIONER A.R. BEECH. 
8 November 1993. 

Order. 
HAVING heard Ms C. Brown on behalf of the Applicants 
and Mr W. Johnston on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Retail Food Establishments Employees 
Agreement 1992 be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 30th day of August 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 37.— 

Consultative Procedures insert the following: 
38.—Traineeships. 

2. Clause 37.—Consultative Procedures: Immediately 
following this clause insert a new Clause 38.—Traineeships 
as follows: 

38.—Traineeships. 
(1) Scope 

This clause shall apply to a trainee employed 
under the Australian Traineeship System by an 
employer approved by the State Management 
Committee. 

(2) Definitions 
For the purpose of this clause: 

"The Australian Traineeship System" 
means a structured system of on-the-job 
training with an employer and off-the-job 
training in a Technical and Further Education 
College or other training provider approved 
by the State Management Committee. 

"Trainee" means an employee engaged 
under the terms of this award and in 
accordance with the provisions of an Austra- 
lian Traineeship established pursuant to 
Section 37D of the Industrial Training Act 
1975 and approved by the State Management 
Committee. 

"Traineeship scheme" is a formal agree- 
ment of training approved by the State 
Management Committee and registered pur- 
suant to Section 37D of the Industrial 
Training Act 1975. 

"State Management Committee" means a 
committee comprising representatives from 
the employers, the union, Technical and 
Further Education (TAPE) and the relevant 
federal state government departments which 
approve traineeship arrangements by agree- 
ment of each of the parties. The State 
Management Committee may be established 
pursuant to the provisions of the Industrial 
Training Act 1975 or any amendment to or 
substitution of that Act, provided that any 
committee or body established in lieu of the 
State Management Committee has the same 
representative structure and decision making 
processes as that committee. 

(3) Objectives 
(a) The objective of this clause is to provide 

form and substance of the conditions of 
employment, including rates of pay, applica- 
ble to any person engaged under the Austra- 
lian Traineeship System (ATS) and who, 
being a trainee under that system, is covered 
by this agreement. 

(b) The purpose is to enhance the skill levels of 
future employment prospects for young peo- 
ple. 

(c) An objective of the ATS is to provide 
employment and training opportunities for 
young people. 

(4) Form of Traineeship Agreement 
(a) A traineeship shall be entered into by means 

of written agreement in a form approved by 
the State Management Committee and regis- 
tered in accordance with the provisions of the 
Industrial Training Act 1975. 

(b) A trainee shall not be engaged on a part time 
or casual basis. 



(c) The traineeship scheme shall be for a period 
of 12 months but this period may be varied 
with the agreement of the union and the 
employer and with the approval of the State 
Management Committee. 

(5) Duties and Responsibilities 

(a) A trainee shall participate in the approved 
on-the-job training scheme and attend the 
approved off-the-job training as prescribed in 
the training scheme. 

(b) An employer shall release a trainee from 
work to attend the prescribed off-the-job 
training course and shall provide the on-the- 
job training approved by the State Manage- 
ment Committee. 

(c) The employer shall provide the level of 
supervision in accordance with the approved 
training scheme during the traineeship pe- 
riod. 

(d) The overall traineeship scheme will be 
monitored by officers of the Department of 
Employment, Education and Training. An 
accredited representative of the union shall 
have access during ordinary working hours to 
inspect the relevant training records and 
work books and subject to the approval of the 
employer, which shall not be unreasonably 
withheld, may interview a trainee with 
respect to his/her progress in the scheme. 

(6) Overtime and Shift Work 

(a) Shift work may be required to be worked by 
a trainee to enable the requirements of the 
training scheme to be effected. Where shift 
work is required, the trainee shall not work 
on his/her own. 

(b) Overtime shall not be worked by trainees 
except to enable the requirements of the 
training scheme to be effected. When over- 
time is worked, the relevant penalties and 
allowances of this agreement shall apply 
based on the normal full time hourly rate and 
paid at the appropriate time and one half or 
double time rate. 

(7) Wage Rates 

The weekly wages payable to a trainee shall be 
determined by multiplying the appropriate rate of 
pay prescribed in this agreement by 39 which 
represents actual weeks spent on the job and 
dividing that sum by 52 to provide a weekly wage. 

(8) Classifications 

A trainee shall be classified as a "Retail Food 
Employee Grade 1" for the first six months of 
employment and shall thereafter be classified as 
a "Retail Food Employee Grade H" or "Retail 
Food Employee Grade HI" in accordance with 
Clause 6.—Definitions of the agreement. 

SHEET METAL WORKERS' AWARD 
No. 10 of 1973 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union 
—Western Australian Branch 

and 

Arcus Australia Pty Ltd and Others 

No. 1302(A) of 1993. 

Sheet Metal Workers' Award 
No. 10 of 1973. 

COMMISSIONER R.N. GEORGE. 

23 November 1993. 
Order. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Ms L. O'Farrell on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Sheet Metal Workers' Award No. 10 of 
1973 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of October 1993. 

(Sgd.) R. N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 8.—Overtime: Delete paragraph (f) of subclause 
(3) of this clause and insert in lieu thereof the following: 

(f) Subject to the provisions of paragraph (g) of this 
subclause, an employee required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $6.50 for a meal 
and if, owing to the amount of overtime worked, 
a second or subsequent meal is required, the 
employee shall be supplied with such meal by the 
employer or be paid $4.40 for each meal so 
required. 
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THE SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 1977. 

No. R 32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Bunnings Limited and Others 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 1818 of 1991. 
Jeanswest Corporation Pty Ltd and Others 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. 1343 of 1992. 

Ahems (Suburban) Pty Ltd and Others 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 843 of 1993. 
The Shop and Warehouse (Wholesale and Retail 

Establishments) State Award 1977. 
No. R 32 of 1976. 

COMMISSIONER A.R. BEECH. 
11 November 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Commission has before it 
three applications to amend the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award. The 
three applications go to three different issues although the 
issues are not unrelated. 

The applicant submitted an amended schedule incorporat- 
ing the three applications and after hearing from the 
respondent the Commission permitted the applications to be 
made in the terms of the amendment. One effect of allowing 
the amendment was a narrowing of the applications. All 
three applications were then heard together. 

The three applications before the Commission are as 
follows: 

1. To add new provisions to the award regarding 
Sunday work. The applicants seek a provision that 
an employee in a small retail shop, a special retail 
shop (including pharmacies), a "section 42" shop 
or "in all other establishments" (as defined) may 
be rostered to work Sunday in ordinary hours. The 
working of Sunday in ordinary hours would be 
subject to two and four weeks' notice of rosters. 
No more than three Sundays in each four week 
period would be able to be worked by a full time 
or part time employee without the employee's 
written consent. Time worked during ordinary 
hours on any Sunday would be paid at the rate of 
time and one half. This is the substance of 
application 1818 of 1991. 

2. To amend the award by providing that where 
trading hours for general retail shops are amended 
or altered an employee may be rostered to work 
in ordinary hours subject to notice and the 
payment of the late night trading rate for time 
worked after 6.00pm Monday to Saturday. Em- 
ployees would be able to be rostered on Sunday 
during ordinary hours at time and one half. The 
application was, however, directed at the addi- 
tional nineteen hours' trading granted for general 
retail shops over the Christmas 1993 period by 
way of an exemption under the Retail Trading 
Hours Act. This is the substance of application 
843 of 1993. 

3. The third application relates to the situation where 
a public holiday falls on a Saturday or a Sunday 

and the holiday is observed on the following 
Monday. The applicants seek a provision to be 
inserted into the award to provide that the 
substituted day shall not apply in the case of 
general retail shops which are permitted to trade 
on that substituted day but are required to be 
closed on the actual day of the holiday. This is the 
substance of application 1343 of 1992. 

The applications are opposed by the respondent union. It 
has been noted however, that in application 1818 of 1991, 
which was lodged on the 27th November 1991, the 
respondent failed to file any Notice of Answer and 
Counterproposal. The hearing of this matter commenced on 
the 24th August 1993. A Notice of Answer and Counterpro- 
posal signed by the acting secretary of the respondent but 
not carrying its seal was filed with the Registrar on the 25th 
August 1993. The document simply records the objection of 
the respondent. However the document as such was not 
specifically spoken to by the respondent nor leave sought to 
file such a document out of time. 

In application 1343 of 1992 a Notice of Answer and 
Counterproposal was filed and served on the parties to that 
application. The respondent objected to the claim in that 
matter. 

In application 843 of 1993 a Notice of Answer and 
Counterproposal was filed in the Commission. Although a 
Declaration of Service to the effect that the Notice of 
Answer and Counterproposal had been served upon all of 
the applicants was filed in the Commission, the applicants 
indicated that service was effected on only one of the 
applicants. 

The Hon Minister for Productivity and Labour Relations 
sought leave to intervene in relation to application 1343 of 
1992 only. The Trades and Labor Council of Western 
Australia sought leave to intervene generally in the 
proceedings. Neither complied with the Regulations regard- 
ing the notice to be given by a person who intends to 
intervene in proceedings before the Commission. However, 
no party objected to the interventions and leave to intervene 
was granted. 

At the commencement of the hearing the respondent 
expressed its view that conciliation in these matters had not 
been exhausted. Over the objection of the applicants, the 
Commission adjourned the proceedings and directed the 
parties to confer and to report back to the Commission in 
conference later that day. The Commission then subse- 
quently met with the parties in conference at the conclusion 
of which the Commission formed the view that further 
attempts to conciliate the issues would be unavailing. 

The overall objective of the applications from the 
employer's perspective is to permit employees to be able to 
be rostered to work during ordinary hours and not overtime 
upon reasonable notice when a shop is legally trading. The 
applicants recognise that it is appropriate to pay a penalty 
rate of pay during those periods, but at a rate which provides 
"reasonable recompense but which is not punitive". The 
Commission was informed that an additional nineteen 
trading hours have been gazetted for the Christmas period 
this year. This means that those hours are available to 
general retail shops. They comprise four additional late 
night trading periods and one Sunday. The current provi- 
sions of the award preclude the rostering of employees in 
ordinary time on those occasions. They are deemed by the 
award to be overtime. 

The applicants point to businesses such as pharmacies, 
hardware businesses and other small businesses which are 
permitted to trade and have been trading on Sundays since 
amendments in 1988 to the Retail Trading Hours Act. They 
too, notwithstanding the legal ability to trade on Sundays, 
are required to pay employees so working at double time. 
The applicants argue that the current overtime provisions for 
Sunday work effectively prohibit many employers rostering 
their trained full time employees on that day. The applicants 
argue that it is in the interests of the businesses and their 
customers for their full time staff, who are usually better 
trained and experienced, to be available during the busy 
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Sunday periods rather than employing casuals, who are often 
less trained and experienced, at those times. 

The applicants submit that the industry covered by the 
award has increasingly become a six to seven day industry, 
whilst the award has remained operating on a five to six day 
basis. The applicants say that employment patterns are 
changing in this industry and that the concept of unsociable 
hours has undergone change. 

The applicants claim that a common rule variation to the 
award is essential because an enterprise by enterprise 
approach is impractical when the award potentially covers 
some 13,200 small retail businesses. They believe that a 
consistent outcome is essential. Figures were produced to 
show the proliferation of small businesses within the 
industry. The applicants acknowledge that even if the 
applications were granted that of itself would not preclude 
enterprise agreements being made in any of the businesses 
covered by the award. 

The applicants also focussed on pharmacies which, in 
their submission, provide an essential seven day service. 
Evidence was produced to show that pharmacies in Western 
Australia trade for more extensive trading hours than 
pharmacies in the rest of the country. 

The Commission was informed that the Retail Trading 
Hours Act which was assented to in 1987 contains a 
provision for the Act to be reviewed after five years and that 
a report is to be prepared in respect of the operation of the 
Act, the operation of the Retail Shops Advisory Committee 
and the need for the Act to continue in operation. Changes 
incorporated into the Retail Trading Hours Act from 
September 1988 enabled some shops to open on Saturday 
afternoons and a greater variety to open on Sundays for the 
first time. The Commission was taken to section 12 of the 
Retail Trading Hours Act which prescribes the trading hours 
for retail shops. While a general retail shop must be closed 
on a Sunday and each public holiday, a small retail shop and 
special retail shop as defined are able to trade seven days 
a week, 365 days of the year. Further, "section 42 shops" 
which are exempt shops do not have restrictions as to the 
hours on those days which they may open. 

The Commission was shown a list of the many exemption 
orders made under the Act which have allowed shopping 
trading hours to vary for certain specified reasons. Christmas 
trading for 1993 is one of those. 

The applicant contrasted the ordinary hours prescribed 
within the award with the trading hours prescribed by the 
Retail Trading Hours Act. The award prescribes that all time 
worked on a Sunday is to be paid for at the rate of double 
time. The award in paragraph 13(10)(a) permits an employer 
to require any worker other than a part time worker to work 
reasonable overtime at overtime rates. The award also 
prescribes a provision providing for time off in lieu of the 
payment of overtime. It was submitted that this provision 
precluded an employer from rostering a part time worker in 
overtime to cater, for example, for a Sunday. The applicants 
pointed to the system of rosters detailed in the award, and 
concluded that they were highly restrictive with regard to 
the rostering of hours for Christmas 1993. 

The applicants argue that the definition of overtime and 
the requirement thereby to pay overtime rates depends upon 
the definition of ordinary hours. For the industry the subject 
of this award, the applicants argue that ordinary hours must 
bear a reasonable relationship to trading hours. With the 
granting of the additional trading hours for the Christmas 
period, with current award provisions and in order to ensure 
the staffing that an employer considers adequate, particu- 
larly as that relates to having full time employees at work, 
an employee may potentially be required to work nineteen 
hours of overtime. The applicants submit that such an 
amount of overtime is unreasonable and possibly even 
excessive merely to cover the trading hours during which 
they are entitled to be open for trading. 

The applicants argue that double time is a punitive 
penalty. They argue that it has its origins in an intention to 
discourage the working of overtime. It is argued that that 
concept has little impact in the retail trading industry 

because of the ability to trade legally at a time that the award 
may consider to be overtime. The applicants recognise that 
some penalty payment is appropriate for working those 
hours, but argue that double time is not appropriate for those 
reasons. It is with that in mind the applications have been 
framed to reflect "the realities of 1993 and the foreseeable 
future insofar as seven day traders are concerned ..." 
(transcript p. 72). 

The applicants also drew the Commission's attention to 
a comparison between provisions in the award and other 
awards seen by them as being relevant in that they operate 
largely in the retail, hospitality and related industries. 

The applicants also presented some sample rosters which 
would be able to be used should the applications in their 
current form be approved by the Commission. 

The applicants believe that if their applications are 
successful then more permanent and full time employees 
will be able to work on a Sunday and at other times of lawful 
trading which at the moment are more likely to be worked 
by casual employees at overtime rates. It would avoid what 
may be an excessive amount of overtime to be worked by 
full time employees to cover the additional hours of trading 
at Christmas. The additional loading to be paid in ordinary 
time will boost entitlements to sick leave, annual leave, long 
service leave and superannuation. The applicants believe 
that benefits will accrue from the customers' point of view 
because they are more likely to encounter an employee who 
will have in most cases a greater depth of product 
knowledge, will be familiar with the suppliers of business 
products and be able to provide perhaps further assistance 
to a customer than a casual employee without that 
knowledge may be able to do. 

The applicants seek a variation to the award where trading 
is allowed for general retail shops on a day which is 
observed as a public holiday. The public holiday would then 
be observed on the actual day that it falls. The applicants 
point to what they see as the combined effect of the Retail 
Trading Hours Act, the Public and Bank Holidays Act and 
the award. The granting of the applications would allow 
employees the same number of public holidays as are 
accepted by the Commission and tribunals throughout the 
country. The applicants say that the Commission is not 
being asked to determine the number of public holidays, nor 
any change to employees' entitlements to public holidays. 
Rather, the Commission is being asked to nominate the days 
upon which those public holidays should be observed. 

The applicants see the trading environment today as being 
dramatically changed from the trading environment at the 
time the Commission in Court Session delivered its decision 
on public holidays in 1971. 

The applicants tendered a calendar showing the number 
of substituted public holidays that will arise in the course 
of the next seven years. They point also to the occurrence 
of Christmas Day and Boxing Day in 1994. The Commis- 
sion was informed that the Retail Traders' Association had 
submitted a recommendation for trading to take place on the 
28th December. That apparently has been rejected, but there 
remains a possibility that it may be re-considered and it is 
also a possibility that within the next year substituted trading 
would become a reality. 

The applicants referred to the earlier related application 
which came before Salmon C ((1992) 72 WAIG 839) and 
the appeal from that decision to the Full Bench ((1992) 72 
WAIG 1980). That application referred to Anzac Day 1992 
which in that year fell on a Saturday. The applicants concede 
that the Full Bench quashed Salmon C's decision on the 
basis that a matter had been raised by the Commission at 
first instance which had not been raised with the parties 
beforehand. The applicants noted from the decision of 
Salmon C, and as noted by the Full Bench, that the 
amendment proposed by the applicants would have enabled 
full time employees to be directed to work on Monday 27 th 
April and that they would have had to cancel their holiday 
arrangements. There was no evidence to the contrary and 
indeed 90% of full time employees worked a Monday to 
Friday inclusive week. 



The applicants say, however, that to the extent that the 
balance of Salmon C's decision stands, the case to be 
presented before the Commission on this instance is so 
different from the case that was presented before Salmon C 
that a similar conclusion is not appropriate. 

The applicants tendered a number of rosters to illustrate 
how the award amendment would not disadvantage employ- 
ees. The applicants noted that if their application was 
successful, for a TUesday to Saturday employee, the 
substitute public holiday on the Monday would fall on a 
rostered day off. Clause 9 of the award provides three 
choices in that event. For a Monday to Friday employee 
there would be two days upon which public holidays would 
fall on their non-working days. There would therefore be the 
choice of re-rostering those two public holidays, receive two 
days' pay or to take the additional days with annual leave. 
Employees would not be forced to work overtime and would 
in fact be required to work less hours and enjoy a true day 
of leisure. Currently there is no option and an employee is 
either rostered to work or required to work overtime. If the 
application is granted the wishes of individual employees 
with different views of the issues will be able to be 
accommodated. 

The applicants called a number of witnesses in support 
of the three applications. 

Mr D. Farrell is the Human Resource Manager with 
Runnings Building Supplies and has been for four years. The 
company is a retail organisation selling timber, hardware 
and building supplies and is located throughout Western 
Australia. It is a seven day trading organisation and employs 
approximately 740 employees. 

His evidence is that the company recruits employees on 
the basis that they will be required to work on Sundays. In 
his experience there is no difficulty in recruiting employees 
to work on a seven day basis because in his view the 
company offers security of employment and other benefits 
which accompany employment with a large company. There 
is not the ability to train part time and casual employees to 
the same extent as there is to train full time employees. 
Saturday and Sunday are the two busiest days of the week. 
For that period the company prefers to have a mix of full 
time, part time or casual employees. However, due to the 
current rostering arrangements permitted by the award, 
casual employees are used predominantly. 

The company will trade all of the additional hours 
available at Christmas 1993. The hours will be predomi- 
nantly worked by casual employees because of the limita- 
tions in rostering seen by the company. 

If the applications are successful the company would 
re-roster to try to have more permanent employees em- 
ployed on the weekend. Where necessary, they would 
supplement casual employees. He believed that quite a 
number of employees would welcome the opportunity of 
time off during the week rather at weekends. He was aware 
that the successful application to the Minister for the 
additional trading hours at Christmas would be subject to the 
current award provisions. 

He stated that the success of the application would 
possibly lead to an increase in full time employment at the 
expense of casual employment. 

Mr C. Barugh gave evidence. He is the Human Resource 
Manager for Marlows Limited which is a retail trader in 
automotive parts and accessories, particularly for do-it- 
yourself enthusiasts. It employs 178 employees of which 87 
would be employed under the award. They are predomi- 
nantly full time employees. The company is open on 
Sundays from 9.00am till 4.00pm. The company explains to 
new employees the requirement to work some rosters where 
Sundays are involved. 

If the applications were successful the company would 
look at re-rostering staff to Sundays as part of their ordinary 
hours to reduce the actual total number of hours being 
worked. They prefer to roster full time or senior people on 
the weekends because they generally have more experience, 
more knowledge and have had greater training by the 
company. In his experience employees are willing to work 

on Sunday. Some are more inclined to work than others and 
currently the roster system is determined basically on a 
voluntary basis. 

The company will open all available hours during the 
Christmas 1993 period. They would look to work the 
additional hours with part time staff under current condi- 
tions. If the application in respect to additional trading at 
Christmas is successful the company would roster people 
later in the mornings to cover trading times into the 
evenings. 

He acknowledged that if the applications are granted there 
would be operating cost savings for the company, but his 
evidence is that the ability to increase the level of service 
during those times is of greater importance. He conceded 
that if employees are no longer remunerated at "Sunday 
rates" many of the company's employees would possibly 
not be quite so interested in Sunday work. He conceded that 
people are willing to work overtime because they need the 
money and that possibly they will be less willing if there is 
less money. 

Mr M.A. Dillon is a retail pharmacy proprietor. He is the 
proprietor of two operating pharmacies at Mirrabooka and 
Whitfords. There are a total of twelve employees involved. 
Both establishments are open on a Sunday from 9.00am to 
9.00pm. Peak trading times are dictated by the location of 
the pharmacy. In shopping centre locations Thursdays, 
Saturdays and Sunday mornings tend to be busy. In the 
Applecross pharmacy with which Mr Dillon had been 
associated, Sunday is a peak trading time. Casual employees 
are used exclusively for Sunday trading together with a 
pharmacist. That is not Mr Dillon's preference because there 
are a number of aspects of retail pharmacy operations which 
can be quite complex and require training. It is difficult to 
teach all of those things to a casual. Therefore, if full time 
employees wish, he would prefer to roster them at night 
times and also on Sundays to provide a continuity in the 
business. Mr Dillon believes that if he were able to roster 
part time or full time employees in ordinary time on a 
Sunday he would have staff prepared to work those times. 
He has requested a part time employee to work overtime on 
Sundays on occasion. He does not have any difficulty with 
people wanting to work on a Sunday. He gave examples of 
work that can only be done on Sundays, for example 
shopping centre mall promotions. 

If the award is changed then it would change the way he 
currently rosters his employees. He would avail himself of 
the opportunity to have staff rostered for a period on a 
Sunday. Staff are recruited on the basis that it is a seven day 
a week business. He did not see the prime reason of being 
able to operate during ordinary hours on a Sunday being to 
reduce the penalties for that work thus reducing overheads 
in running the business. Whilst that would be a consequence, 
the flexibility of being able to roster employees in the seven 
day a week business is the prime attraction. 

Ms M. Black is the State Supervisor of Suzanne Grae 
Corporation. She has been in this position for six years. It 
is a budget fashion chain of ladies' wear. Trading hours of 
many of the business locations of Suzanne Grae are 
determined by leasing requirements. Thus, Suzanne Grae 
may be required to open on Sundays and public holidays 
when ordinarily that would not be the wishes of the 
company. The company employs 71 employees. The 
business lays an emphasis upon full time employees to take 
charge of the stock that comes in during the week and for 
management and security purposes. 

The company will work the additional hours gazetted for 
the Christmas 1993 period. Ms Black has determined that 
her full time staff will have to cover most of those hours. 
This would need to be done in overtime. Ms Black tendered 
some rosters she had prepared for the purpose of illustrating 
the issues seen by her as important. Her evidence is that a 
number of part time employees of the company do not wish 
to work additional hours. She also gave evidence that the 
situation is, for her business, not flexible enough to employ 
casuals in that situation. She expressed a desire for greater 
flexibility in the rostering of staff so that they do not become 
too tired. The company is engaged in a service business and 
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Christmas time is "horrendous at the best of times" so she 
would prefer to re-roster staff to give them time off with 
their families or to do the shopping that they require to do 
rather than making them work a 38 hour week plus 
additional overtime that they would not expect to do. She 
stated that the sale days immediately after Christmas will 
be extremely busy and this will impose additional burdens 
upon the employees. 

She gave evidence as to the operation of the company's 
Rockingham store. This store operates as a seven day week 
store during school holidays. Her evidence is that the 
provision within the award permitting time off in lieu of 
payment for overtime worked is not a practical provision. 

It was her evidence that so far as the Christmas period is 
concerned the business will achieve the maximum advan- 
tage by having the extended hours declared as ordinary 
hours. However, she was adamant that the additional cost 
involved in employing people at overtime rates is not the 
relevant issue. 

She stated in cross-examination that one of the possible 
effects of the granting of the claim would be to enable an 
employer to roster persons to work the ten straight days 
before Christmas, although her evidence is that her 
organisation would not roster persons in that way (transcript 
p. 261). The rosters that she had drawn up were tailored to 
an individual store, and evidently were drawn in a manner 
which accounted for the individual characteristics of the 
employees known to her. Although her evidence is that she 
would employ an additional person it is not clear whether 
this is in fact the case, given that in the typical store used 
by Ms Black for an example, she would not employ extra 
full time staff in that particular store. 

Her evidence, given in re-examination, was that of the 
staff that she had spoken to only one person was prepared 
to work the overtime involved in the additional Christmas 
trading hours. The balance of her staff did not want to work 
the additional hours because it was too much and too tiring. 
Some of her staff would have to find baby sitters or 
additional sitters for night time in particular. If she had the 
ability to roster some of these additional hours in ordinary 
time, she would take into account the personal views of her 
staff, but if there were not enough volunteers she would have 
to require the full time staff to work the additional hours. 

Mrs P.E. Scott is the Manager—Industrial Relations, 
Commercial and Professional Services for the Chamber of 
Commerce and Industry and also Manager of the Retail 
Traders' Association of W.A. 

Mrs Scott gave evidence that the Chamber's Retail 
Industry Committee of Management's attitude to Sunday 
work is that there are many retailers in a variety of different 
types of retail operations who can trade on Sunday. Sunday 
is not only a normal business day but in some cases a peak 
trading day. Although it is for those retailers a seven day 
business, they are not able to have their full time employees 
rostered to work in ordinary hours on Sunday. Because it is 
overtime, Sunday is an additional time to their ordinary 
hours and the penalty rates for that day do not reflect the 
nature of the work on that day or the nature of the industry 
in which they work. They are not able to have their best 
trained staff there except at overtime. It is not an efficient 
or effective use of staff. 

Her evidence is that on quite a number of occasions the 
Committee has raised this issue with the respondent union, 
both through formal discussions relating to applications and 
also in discussions generally. In her evidence she said that 
there was, as part of the agreement between the parties for 
an increase in rates of pay as part of restructuring and 
efficiency, a commitment that the union would genuinely 
discuss the issue of Sundays. She said that there has been 
a number of attempts in the last four or five years to resolve 
the matter. All attempts have been unsuccessful and she 
gave evidence that the attitude of the secretary of the 
respondent union has been that on Sundays the rates should 
be double time. 

There have also been a number of approaches over a 
period of time regarding the extra trading hours that have 

been provided. The evidence is that the union's response to 
additional trading is that it should be regarded as overtime 
and to be paid at double time if it occurs on a Sunday. 

Her evidence is that the industry is large. A substantial 
number of the thousands of employers in the industry do not 
have union members. Mrs Scott went on to say that in 
practical terms it is not possible for those individual retailers 
to have reached, for example, enterprise agreements under 
the current system and have those agreements dealt with in 
time for changes prior to Christmas to be implemented. 
Thus, the most appropriate means of addressing the issue is 
through an award amendment. She said that there was no 
reason to believe that enterprise negotiations would be more 
successful than an award variation. 

The Committee is not involved with the issues regarding 
trading hours. The Committee deals particularly with 
industrial relations issues. She conceded that the issues of 
concern to the Committee are issues of long standing. She 
expressed concern that these are issues which, over a long 
period of time, have been the subject of discussion. But over 
that period of time employees under the award have received 
improvements in rates of pay and conditions of employment 
which the employees "haven't had to pay for, in some 
cases" (transcript p. 297). 

Mrs Scott accepted that the issues the subject of this 
arbitration are issues that might well be resolved by way of 
negotiation. The experience of her Committee however has 
been that they have been matters which the union had either 
led them to believe would be genuinely negotiated but had 
failed to deliver, or matters which the employers believe 
ought to be provided to them as a matter of merit, or 
alternatively, that the price the union is seeking to agree to 
the changes is too high. She acknowledged that the parties 
had a long history of being able to negotiate many things. 
However, there are some things which have remained 
unresolved. These might be matters that are fairly funda- 
mental from each parties' point of view, or because 
agreement was not able to be reached on terms to resolve 
the issues. 

Her evidence was that a decision by the Commission in 
the applicants' favour would result in a structurally more 
efficient award from the employer's point of view. 

Mrs Scott's dealings with small retailers tend to suggest 
to her that most small retailers support the application. The 
issue of whether or not there ought to be broad de-regulation 
of trading hours in this state is a hotly debated issue at the 
moment. In general terms there is considerable dissension 
as to whether or not Sundays ought to be treated as just 
another day of the week. 

In relation to negotiating the changes, the union did put 
forward rosters but those rosters were found to be 
unacceptable by the employers (transcript p. 310). She gave 
evidence that the roster restrictions contained in the 
applicants' schedule were not significantly different to what 
would be able to be achieved by negotiation. 

Mr V. Belladonna is the Manager of a Bi-Lo Store and 
has been for three years and ten months. 

He gave evidence regarding the Anzac Day substituted 
public holiday in 1992. His store did not trade on the 
substituted public holiday. Although he would have been 
able to roster sufficient staff he would have needed as close 
to a full complement of Monday staff as possible. Some of 
the staff were going away for the long week end and did not 
want to work on the Monday although he was able to cover 
for those. However, the store did not open because in the end 
Mr Belladonna felt that it was not viable for the trade that 
he would have expected to get on that day. Effectively then, 
there were two holidays that affected his business on that 
occasion; Saturday April 25th, and the substituted day on the 
following Monday. 

In relation to the substituted public holidays which will 
occur in the Christmas period this year, his evidence is that 
he would consider opening, but because of the four day 
break many of his staff would be organising to go away and 
he would have to see how many of his employees would be 
willing to work on that Thesday. 



The respondent opposed all three applications. It noted 
that in each case the applications are lodged by only a certain 
number of employers. It was submitted that there was not 
a groundswell of employer sentiment supporting the 
proposed changes. The respondent stated that in relation to 
the general retail shops applications the prime movers for 
change are "the major players". It noted that three of the 
applicants' witnesses were employers who were not repre- 
sentative of small businesses employing less than ten to 
nineteen employees, which, on the applicants' own figures, 
made up 95% of the whole retail trade. 

As to pharmacies, seen as warranting a special mention 
in the application, Mr Dillon was seen by the respondent as 
someone who was not in the mainstream of the pharmacy 
business. The respondent noted that, in its view, all of the 
pharmacy applicants in application 1818 of 1991 filed 
notices of withdrawal and withdrew their participation from 
the proceedings. Thus, the applicants are not seen as being 
truly representative of an industry. The Commission notes 
however, that not all pharmacies who have been applicants 
in these proceedings have withdrawn. 

The respondent categorises the applications as "some 
employers attempting to achieve long cherished desires". 
These applicants are seen as being engaged in "a frontal 
assault on the award in the name of changed community 
standards in advance of negotiating an industrial result laid 
down in the wages principles and generally suggested by 
proposed industrial relations legislation around the country" 
(transcript p. 330). 

Application 843 of 1993, the Christmas trading hours 
application, is seen as "a brazen attempt to have employees 
bear the burden of increasing employers' profits at the 
busiest trading period of the year". In essence employees 
would or could be obliged to work late evenings and a 
Sunday through this period and at a loading less than the 
current award rate for overtime. Employers would win 
whilst employees would be inconvenienced by having their 
normal expectations as to work patterns, social life, yuletide 
planning and the like upset by new rosters and at a reduced 
rate of remuneration from that currently expected. The 
respondent cited evidence of two of the applicants' 
witnesses to support this contention. The respondent asks 
why extended Christmas trading hours should justify such 
fundamental changes to the award. All the more so when 
there is no evidence that the businesses about which 
evidence has been given would not still open on those 
extended hours if the applications are not successful. That 
is, they will continue to trade, merely wishing to do so on 
terms most advantageous to them. 

The respondent relies upon the State Wage Principles. It 
is the contention of the respondent that the Commission, as 
it did in 1983, will still subject "claims by employers to 
worsen conditions" to the same tests as claims by 
employees to improve conditions. 

The respondent referred to the America's Cup Yacht Race 
decision ((1987) 67 WAIG 495) where the Commission said 
that special legislation in relation to shopping trading hours 
during the America's Cup Yacht Race did not justify such 
a substantial change to the long established pattern of 
ordinary working hours. The respondent relies on much of 
this decision as being relevant to the circumstances of this 
case. 

The respondent maintains that s.26 of the Act must 
embrace what was previously known as the "de facto 
principle". It views die applications as a benefit by way of 
cost saving to the employer and nothing but a worsening of 
conditions for an employee. No employer has said that it 
cannot operate under the existing award provisions. They 
merely try to organise their shop management in the best 
possible way and take advantage of the reduced rates at 
Christmas, but they will operate on those days. 

The respondent stresses the potential impact upon 
employees' social arrangements resulting from Sunday 
becoming an ordinary day for the purposes of the award, 
with the corresponding requirement to work on that day. A 
reduction in conditions for employees of itself is not 
structural efficiency. The respondent referred to the decision 

of the Commission which rejected an application to alter 
ordinary hours to accommodate trading on Sunday the 23rd 
December 1991 (71 WAIG 186). 

The structural efficiency principle is seen by the 
respondent as being something more than a one way street. 
It is not a matter of an applicant asserting that a business 
can be made more productive or profitable by taking away 
or reducing an employee's wages or conditions. 

The respondent argues that ordinary hours have never 
followed or conformed to trading hours. Small retail shops 
and other shops which can trade on Sundays have a special 
right or a privilege to do so. They may benefit from such 
trading hours but must pay penalty rates for that privilege. 
That was the basis upon which seven day trading came 
about. Therefore existing Sunday trading cannot be relied 
upon for Christmas trading purposes. Further, the additional 
hours for Christmas trading are a special right or privilege 
given to general shops. Hours have not universally been 
changed. It is merely an exempt status for a specific period. 
The hours have not in a legislative or popular sense become 
ordinary. There is no principle that ordinary hours are to be 
equated with the hours of shops which are legally able to 
trade without regard to the context in which trading occurs 
and to the general industrial circumstances prevailing. If this 
application is successful in relation to the Christmas trading 
period, employees lose the right to choose which the award 
currently gives to them. 

The respondent stated that Mr Dillon, who gave evidence 
for the applicants, admitted in examination-in-chief that an 
award change would not bring any immediate roster 
changes. The reality is that there will not be any guaranteed 
increase in employment. There may be some re-rostering of 
existing full time staff to complement or add to the existing 
Sunday staff. Sunday trading has always been a special 
arrangement for certain traders in the community. It is a 
privilege and not a subtle means of changing the retail 
trading hours and wage structure. 

The respondent submits that the evidence does not 
support the claims made and does not make out the grounds 
advanced. There is nothing to show that the award is 
restrictive: full time and part time employees can work on 
Sundays at proper overtime rates. Community expectation 
is that Sunday is still a special day. 

As to the excessive overtime or increased stress in 
working the additional Christmas hours, the respondent 
states that the award is flexible enough to allow for time off 
to be agreed in lieu of payment for overtime so that an 
employer can, in appropriate circumstances, have a full time 
employee working overtime. 

As to the public holiday substitution claim, the respondent 
relies on the earlier decision of Salmon C ((1992) 72 WAIG 
839). That matter dealt specifically with Anzac Day in 1992. 
It is submitted that the finding of Salmon C that full time 
employees would be disadvantaged if they were required to 
work on the Monday public holiday was accepted by the Full 
Bench on appeal. The Full Bench upheld the appeal on other 
grounds which did not as such go to the merit of the matter. 

The respondent submits that the majority of employees 
affected by the application appear to fall into the category 
of full time employees working on a Monday to Friday 
basis. These employees would, if the application is 
successful, have to work on Mondays when others do not. 
A large proportion of the population has the Monday free 
of work. The respondent relies on the evidence of Mr 
Belladonna, a witness called by the applicants, to support 
this contention. 

Further, employees employed on a Tbesday to Saturday 
roster suffer if called in to work on a Monday. Currently if 
they are called in they receive the penalty rates applicable 
under the award. These employees would not work on the 
Saturday holiday in any event but they would lose the 
Monday which is their rostered day off. From the 
respondent's point of view the dilemma faced by the 
applicants in relation to this problem is overcome by 
rostering employees to achieve a desirable outcome. 
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The respondent noted that the clause in question was 
introduced into the award in 1971 (51 WAIG 1205). The 
respondent states that the reasons for its insertion, that is, 
the unfairness in relation to employees affected compared 
with the greater population, is as true a proposition today as 
it was then, particularly when the majority of employees 
concerned are on a Monday to Friday roster. 

For this application the respondent also relies upon the 
enterprise bargaining principles. In this regard the interests 
of the union as a party to the award and a registered 
organisation with an obligation to protect its members' 
interests is a relevant consideration. Indeed the respondent 
argues that that role has been appreciated, accepted and 
confirmed by the majority of the Full Bench in the Anzac 
Day appeal. To avoid the "one way street" effect of this 
application as seen by the respondent, the respondent states 
that all of the parties in the industry must negotiate. 

The respondent sought to lessen the impact of these 
applications by referring to them as representing long 
cherished propositions held by applicant employers. If the 
applicants are successful, and these issues are decided in the 
applicants' favour, then there is not much left for the union 
to bargain with. The respondent re-stated that it has a 
preparedness and a willingness to enter into negotiations, 
regarding these issues with the applicants. This point is not 
raised as a basis upon which the applications ought be 
dismissed. However, as the world of conciliation and 
arbitration gradually gives way to the new principles of 
enterprise bargaining then there has not really been a real 
attempt to negotiate these issues. The union does not accept 
that there has been a breach of any undertaking or promise 
or indication that it would deal with these matters. The 
respondent drew from Mrs Scott's evidence that there had 
been some negotiations and that rosters and penalties had 
been discussed. That those negotiations had gone only so far 
before breaking down did not allow the applicants to validly 
state that the union had refused to negotiate or that it had 
not taken part in negotiations, or that it is not now willing 
to negotiate these issues. The respondent submitted that the 
Commission should encourage the parties to take every 
opportunity to resolve problems between themselves, 
especially in the earlier and more formative stages of the 
new processes of enterprise bargaining. 

The respondent called a number of witnesses. 
Mr W.F. Harry is the Executive Officer of the W.A. 

Council of Retail Associations and has been for approxi- 
mately six years. It is an association of associations which 
are all retail organisations within the industry. There are 
eleven of these associations, some of which are: the Motor 
Trade Association, associations of newsagents, hardware 
retailers, jewellers, licenced stores, the W.A. Retailers' 
Association (previously known as the Shopping Centre 
Retailers' Organisation), the Claremont Business Associa- 
tion, The Meat and Allied Trades Federation and pharma- 
cies. The Council has been in existence for approximately 
35 years and is distinct from the Retail Traders' Association, 
which withdrew from the Council at the time of the enquiry 
into trading hours conducted by Mr E.R. Kelly. Mr Harry 
is a member of the Government's Shops Advisory Commit- 
tee. 

His evidence is that the Council represents virtually every 
segment of retailing in W.A. It represents the small business 
units in the industiy. The average employer employs five or 
six persons and the Council represents employers employing 
persons at or below that level and usually not above that 
average. 

The Council does not have a formal resolution in respect 
of the claims before the Commission but the issues involved 
in the claims have been discussed by the Council on many 
occasions. He states that without doubt those discussions 
show that most members of the Council say very clearly that 
their problems would not be solved by asking the employees 
to do away with privileges such as penalty rates. 

The Council is also opposed to the applications before the 
Commission which relate to the granting of additional 
trading hours at Christmas and to the public holiday 
substitution application. In his view, it is the "bigger units 

in retailing" (transcript p. 393) which argue that they want 
to give an additional public service but they want their 
employees to pay for the giving of that additional public 
service. The discussions are nearly inevitably the result of 
a discussion on the question of trading hours. The Council's 
members are quite prepared to operate under the existing 
award provisions. 

Mr Harry estimates that his membership consists of some 
six to seven thousand employers. There is a vast cross- 
section of the retailing industry that makes up the member 
associations of the Council. The issue is not seen by the 
Council as an economic issue. However it is seen as 
involving the social structure of the community. Small 
business in particular would not see the abolition of penalty 
rates as an advantage because in most cases they would be 
family operations or small operations and the people who 
would do the additional work would undoubtedly be the 
proprietors themselves. Even in situations where it was not 
a family business, proprietors would tend to take the 
responsibility for the additional trading hours on their own 
shoulders. That is not just for reason of the cost. 

Some of the Councifs members have controlled hours 
and the small exempt shops make up a significant proportion 
of the membership of the W.A. Retailers' Association. 
General retail shops are approximately 50% of the Council's 
membership. The Council sees a push for extended hours as 
a form of a "grab for market" by the bigger retailers. The 
Council argues that what is claimed to be a public necessity 
or something as being an advantage to the public is really 
competition for business, and an unfair competition in that 
respect. 

The Council sees the application regarding Sunday 
becoming ordinary time as more than just an economic 
issue. It is also seen as a social and sporting issue. 

Mrs C.G. De Jussing then gave evidence. She is employed 
by Woolworths, Spearwood, as a part time shop assistant in 
the variety section and has been at Spearwood for sixteen 
years. 

She gave evidence that she was opposed to working on 
Sunday because she believes that that time is time to be 
devoted to one's family. It is the only day remaining for that 
purpose. This is also the case for extended trading hours over 
the Christmas period. She gave evidence that she had spoken 
to people with whom she worked and that there is a common 
view that Sunday should be a family day. A number of the 
people with whom she worked had young children and some 
of their partners work on a Sunday already. She gave 
evidence that working on the public holiday which occurs 
on the Monday following a gazetted holiday is acceptable 
as long as the penalty rates are paid because it affects an 
employee's ability to go away for the weekend. 

Her evidence is that she herself had no need to attend a 
chemist or hardware shop on a Sunday because she 
organises herself "a little bit better", but she does 
acknowledge that some employees would not hold the same 
views as she holds. 

She also said that a number of casual employees prefer 
to be with their families on Sunday because a number of 
them have given up their sporting activities due to working 
on Saturdays. Her evidence is that full time employees were 
not generally employed for trading on the substituted 
Monday which followed Anzac Day in 1992. 

Mrs P.W. Dolan is a full time shop assistant at Myer in 
Perth who works Monday to Friday and has worked with 
Myer for almost fourteen years. 

Her evidence is that she and her fellow employees are not 
interested in working "without penalty rates" at unsociable 
hours when everybody else is having their time off. People 
work it because they need the money but without the money 
they will not be willing to work the extra hours. The hours 
are considered unsociable because since Saturday afternoon 
trading came in, Sunday is the one day they have together 
as a family. There are no more days available. There are 
religious commitments and family outings. This also applies 
to additional late nights for trading because it takes 
employees away from their families. 



As for the Monday substituted public holiday, she can see 
no reason why shop assistants should be different from other 
employees in being required to work on a public holiday and 
receiving a penalty rate for doing so. 

As a Monday to Friday employee, if she was required to 
work the Sunday at Christmas as overtime it would mean 
that she would be working six days of the week and she 
would regard that as excessive. She gave evidence that the 
employer finds sufficient volunteers to work overtime on the 
occasions it is required, but that is because of the penalty 
rate that is attached. 

Mr P.P. Malley is a sales assistant at Bunnings* Wanneroo 
store from Thesday to Saturday and Bunnings' Morley store 
on a Sunday. He is a full time employee at the Wanneroo 
store. 

His evidence is that if the award was changed so that 
Sundays were deemed ordinary hours and also the relevant 
pay rate became time and one half, he would not be "too 
enthusiastic" about working on the Sunday. He said that 
there was very little social life available when Sunday is 
worked and that he would rather not work on Sunday. If his 
employer was able to roster him to work on Sundays during 
ordinary hours then he would start looking for alternative 
employment because at the moment it is optional for him. 
His attitude would not change even if he was only able to 
be rostered for three Sundays in every four week period. 

Mr Malley has worked for Bunnings during the last six 
to seven years. His evidence is that he has worked every 
Sunday for the last twelve months because he wished to earn 
extra money. When he works on Sunday, his fellow workers 
are principally casual employees with perhaps two full time 
employees. In cross-examination he maintained his prefer- 
ence to have the option of working on Sunday or not. If he 
worked his ordinary hours on the Sunday, and therefore had 
two rostered days off during week days, he would see that 
as a disadvantage because of his friends and family who are 
not working on the weekends. 

Mr B.J. Girling is a full time shop assistant employed by 
Woolworths at Kwinana and has worked there for three 
years. He is married with three children. He receives stock 
from the trucks and also fills shelves and serves customers 
on the shop floor. He does occasional overtime, but normally 
works a straight eight hour day. He would not like being 
rostered to work on Sunday or on evenings additional to 
Thursday night because it would decrease his time with his 
family and that is his main concern. 

He also gave evidence of his sporting commitments both 
as a participant and a supervisor. He also spoke of his family 
commitments on Sundays and said he would be very 
unhappy at being required to work against his will. He 
believed a penalty rate of time and one half would not be 
adequate for the loss of his family life for that day. His 
evidence is that if he was rostered to work during ordinary 
hours on a day which is a substitute for a public holiday day, 
he would "ring in sick" because he would not be 
compensated enough in those circumstances. He spoke 
especially of Anzac Day 1992, his experience of being in 
the armed services and his commitment to Anzac Day 
related activities on the Saturday as well as on the following 
public holiday. However, he saw the significance of Anzac 
Day as being the 26th April, rather than the substituted 
public holiday. However, as to the Monday public holiday, 
his evidence is that if the government has decreed it as a 
public holiday then he would not like to work ordinary hours 
at ordinary time for that day because it really just 
"eliminates an extra day". He noted that his children go to 
school Monday to Friday and he therefore prefers to have 
the weekend off to spend with his children. 

He agreed that working the additional hours at Christmas 
according to his current roster would be an excessive amount 
of overtime. However, he maintained his wish to have the 
"whole weekend available for family concerns". He would 
rather work late nights than work Sundays. 

Mr A.O. Crawford is the senior shop assistant at 
Crawford's Drive In Chemist and Newsagency. He is 
employed by his father. He does not work regular shifts each 

week. The business operates on a seven day basis and he 
works on Sundays depending on the nature of the shift. He 
works three out of every five Sundays and he is paid double 
time for working on Sundays in accordance with the award. 

If he was rostered on Sundays, without having the 
opportunity to do it at his own election, but not working 
more than three Sundays in each four week period, and being 
paid at time and one half, he indicated that he "wouldn't 
work it" because of the lesser payment. It would not be 
worth his while. He also found it "boring". He expressed 
a preference for church or social activities on that day. 

Ms Evett Marie Lambert is a full time shop assistant at 
Myer Garden City. She has worked there for six years. She 
works Monday to Friday and works overtime only usually 
during stock-take time. She did not approve of the changes 
proposed to the award for Christmas 1993. 

Her evidence is that it would take her away from her 
family and her fiance. This was especially a problem at 
Christmas time. She spoke of her church commitments at 
that time and that it would interfere with her preparations 
for Christmas. She did not feel that the rate of time and one 
half would be compensation enough for being taken away 
from her fiance and family. 

On the occasion of the Anzac Day long weekend last year, 
she had chosen not to work because she had wanted the time 
off at the weekend. She also spoke of the significance of 
Anzac Day and that she would not appreciate working on 
that day when others in the community were not. 

In cross-examination Ms Lambert reiterated her opposi- 
tion to having to work on Sunday. She had done so for 
stock-taking purposes on earlier occasions because she 
recognised that the particular requirements were crucial to 
keeping team effort and morale intact. She had felt under 
some pressure, not from her fellow employees but from 
management, because of the team effort. She had been aware 
that she could be required to work ' 'reasonable'' overtime. 
She gave evidence as to the rosters she had worked. On one 
occasion she had worked ten days straight and had regarded 
that as excessive. 

She acknowledged that in the previous years with 
extended Christmas trading, management did try to have at 
least one full time employee rostered on for the Sunday. This 
was to take pressure off management if problems or queries 
arose which a casual would not be able to deal with. 

It was also her evidence that the Monday following Anzac 
Day when it falls on a weekend is still a special day. It may 
not be the day upon which the Anzac Day parade falls, but 
she believes that there are people who live in the country 
who come to the city and who plan for that weekend. It is 
a major event. She had marched in an Anzac Day parade 
previously and knew how strenuous it could be. 

Mr W.J. Johnston is an official with the respondent union. 
His evidence was directed principally to the contents of 

exhibits that have been placed before the Commission and 
also documents prepared by him to illustrate points of 
relevance to the issues. 

He gave evidence (transcript p. 467) regarding the extent 
to which he believed seven day trading shops are disadvan- 
taged by existing roster arrangements. His evidence is that 
he could not understand why the current award would be an 
impediment to the rostering of employees in small business. 
There is a restriction on the rostering of ordinary time on 
Sunday. Full time staff cannot be required to work on 
Sunday. That allows those employees to make the decision 
whether to work that day or not. He also commented that 
there was "a good deal of flexibility" in the rostering 
arrangements for large hardware shops. He tendered rosters 
drawn up to illustrate the effect of an employee working the 
extended Christmas trading hours (exhibit 4). His evidence 
is that the rosters which would be proposed by the applicants 
in these proceedings could permit an employee to work ten 
straight days leading up to Christmas. He illustrated in the 
exhibit that the roster under the proposed changes to the 
award is approximately $1.20 an hour cheaper than paying 
overtime under the current award provisions. 
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In relation to the rosters applicable for the extended 
Christmas trading period he acknowledged that the roster to 
which he spoke is only one of a number of rosters that may 
be available and that he would not be aware of what rosters 
a particular employer would use given that the extra 
nineteen hours of extended trading is more than was given 
for extended trading at the same time last year. 

He conceded that eighteen hours of overtime, which is the 
amount to be worked on one of the rosters tendered to the 
Commission, is "a lot of overtime". Whether it is 
reasonable or not to work that amount of overtime is up to 
the individual. He concedes that a lot of employees might 
not want to work that amount of overtime. He conceded that 
the award does restrict an employer from rostering a full 
time employee at a time when the shop can trade because 
the current provisions provide the employee with a right to 
refuse to work overtime. He gave evidence that he 
understood that the employers' proposal regarding rostering 
was that employees should have two consecutive days off, 
but he pointed out that if those days are given at the start 
of the Christmas trading period then employees would work 
ten days straight through until Christmas Eve. He main- 
tained under cross-examination that the existing award 
provisions provide flexibility in covering the trading hours 
required, but it will require the payment of overtime rates. 
His evidence is that the only difference between the parties 
is that employers will pay a higher amount under the current 
award provisions. "In terms of other arrangements they are 
all the same" (transcript p. 495). 

He believed the employers conceded that even under their 
proposals some overtime will still be required because of the 
number of trading hours. He conceded that quality customer 
service is a most important factor. Further, if the amount of 
overtime which will be required to be worked in the 
Christmas period this year detracts from work performance 
then "that should be rejected". 

Regarding part time employees, a roster which provides 
for overtime for part time employees is open to an employer 
of a part time employee by agreement between the parties. 

His evidence also is that if the applications were granted 
in their current form they would have an impact upon 
warehouses covered by the award. He acknowledged that 
those small businesses who do not employ employees are 
not subject to the terms of the award. 

The Honourable Minister for Labour Relations intervened 
in respect of application 1343 of 1992. 

The Minister noted that the majority of state awards 
contain a clause dealing with public holidays that fall on a 
weekend. However, in the retail industry a difficulty arises 
due to the provisions of the Retail Trading Hours Act which 
provides in s.l 2 that general retail shops shall remain closed 
on each public holiday. Thus general retail shops, being the 
bulk of the retail industry, lose two trading days in that 
event, they being the public holiday, and the day observed 
as a holiday for the purposes of the award. 

When a retailer applies to the Hon Minister for Consumer 
Affairs under s.5 of the Retail Trading Hours Act for an 
exemption from that requirement and it is granted, its effect 
is that employers are required to pay public holiday penalty 
rates and would need to re-roster hours normally worked by 
employees on that day or allow employees the day as the 
holiday without reduction in pay. If the claim is granted the 
shop that remains closed on the public holiday day would 
be permitted to trade on the substitute day and that substitute 
day would be regarded as an ordinary day, and not a public 
holiday. 

Employees who normally work on the Saturday are 
entitled to the public holiday without loss of pay in 
accordance with clause 9 of the award. 

Employees who normally work Monday to Friday and for 
whom Saturday is a rostered day off could have the day 
compensated for in accordance with the three options in 
clause 9 of the award. This would remove what is seen by 
the Minister as a "public holiday windfall". This will also 
occur on two occasions over the Christmas period 1993. 

The Hon Minister points to the recognised ten day 
standard public holidays in W.A. and refers to the 
Commission in Court Session decision in 1971 (51 WAIG 
1205). The Minister states that the decision was based 
principally upon the general rule of employees working a 
five day working week Monday to Friday inclusive. At 
p. 1207 the Commission in Court Session particularly 
referred to employees working a S'/s day week employed in 
certain shops who may be required to work on both Saturday 
and Sunday. The Commission in Court Session was not 
prepared to recognise the substituted holiday on the Monday 
as being an ordinary working day because the majority of 
the population would treat it as a holiday. 

The Hon Minister says that that statement made in 1971 
is not as relevant today for two reasons. In 1971 there was 
a necessity to re-roster only an additional 2 hours and 55 
minutes. Since then trading has been extended from 
12.00pm, to 1.00pm and now for all of the day. Therefore 
an additional 7.6 hours will need to be re-rostered. The 
Minister states that in the second place there is now "a trend 
to de-registering trading hours and freeing up penalty rates" 
and thus the following Monday is not seen the same way as 
it was seen in 1971. 

The Minister submitted that the Commission has already 
recognised that the standard ten days per annum is exceeded 
by the provisions under this award and referred to the Anzac 
Day 1992 decision of Salmon C (72 WAIG 839). 

The Minister also advised the Commission that the Public 
and Bank Holidays Act is currently under review. 

The Minister addressed the State Wage Principles. The 
Commission was referred to the Commission in Court 
Session decision in TWU v. Australian Glass Manufacturing 
Company and Others 71 WAIG 1418. The Minister submits 
that although the application, if granted, might result in an 
overall reduction in costs, the application is not seen as one 
merely to reduce costs. It goes to the issue of equity and the 
number of public holidays amongst employees in an 
enterprise and recognises that awards need to be made more 
flexible and more relevant to industry. 

The Minister recognises that this application may be able 
to be dealt with by way of enterprise bargaining. However 
the Minister also recognises that such a process can be slow 
and time consuming given the number of small to medium 
businesses in W.A. Because of the impact of this application 
across the retail industry, it is therefore more appropriate to 
be addressed by way of an application to vary the award. The 
application is to be seen as part of the on going commitment 
to reform and to eliminate deficiencies in an award. 

The Trades and Labor Council of Western Australia 
opposed the applications and supported and endorsed the 
submissions of the respondent. The TLC submitted that 
Sunday is, in community terms "an extraordinary day" 
(transcript p. 500). It is a day for cultural, religious and 
family purposes. It is more so because of the effect of the 
extension of working hours on Saturday. 

The TLC stressed that schools and child care facilities are 
not open on Sundays. It tendered a copy of the Child Care 
Services Register of the Department of Community Services 
to support its contention that child care facilities do not open 
on a Sunday. 

The TLC stressed that it did not oppose retail trading on 
a Sunday but it did oppose the removal of choice from the 
award. The application regarding Sunday is seen by the TLC 
as an example of negative cost cutting. The TLC stated that 
the award has been amended in accordance with the 
structural efficiency principle and it has mechanisms in 
place in support of that principle. It expressed some 
sympathy with parties that come to the Commission and say 
that the procedure of enterprise bargaining is slow and time 
consuming. However the TLC believes it may be necessary 
to achieve successful enterprise bargaining given the 
number of small to medium businesses in Western Australia. 
It submits that the same test should be applied to an 
employer seeking to change conditions as would be applied 
to employees seeking to change conditions. It too referred 
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the Commission to the comments of the 1983 State Wage 
Bench (63 WAIG 2207 at 2209). 

The TLC stated that its most fundamental objection to the 
applications is that they "do not do anything to expand the 
operations of the applicants. They simply deny choice to the 
employees". 

Following the conclusion of the submissions, the respon- 
dent was given an opportunity to summarise its case. The 
applicants were granted a right of reply. 

I have endeavoured by reciting the various submissions 
of the parties and the interveners to give an idea of the many 
issues and opposing views which arise in these applications. 
Of themselves, they involve issues of an industrial and also 
of a social nature. They are issues which raise considerations 
which go to the interests of the persons immediately 
concerned, whether directly affected or not, and also to the 
interest of the community as a whole. These are matters 
which 1 am required to take into account. 

It will also be apparent that the parties and the interveners 
have referred to occasions when issues now before the 
Commission have been considered by the Commission 
previously. I have seen no need to formally record those 
various occasions but I shall refer to them where it is 
necessary to do so. 

Both the parties and the interveners referred to the State 
Wage Principles and sought to extract from them material 
to support their particular point of view. It is common 
ground that the applicants must satisfy the Commission that 
the applications fit within the Principles. The current State 
Wage Principles followed a review of the October 1991 
National Wage Decision ((1992) 72 WAIG 191). The 
preamble to the Principles themselves states as follows: 

"These Principles have been developed with the aim 
of providing, for their period of operation, a framework 
under which all concerned employers, employees and 
their unions, governments and tribunals can co-operate 
to ensure that measures to meet the competitive 
requirements of enterprises are positively examined 
and implemented in the interests of management, 
employees and ultimately Australian society. 

Movements in wages and conditions must fall within 
these Principles which provide for such movements 
through: 

(a) The Structural Efficiency Principle deter- 
mined in the June 1991 State Wage Decision; 

(b) The Special Case Principle and 
(c) The Enterprise Bargaining Principle deter- 

mined in the January 1992 State Wage Case 
Reasons for Decision." (at p. 200). 

The applicants argue that the applications are able to be 
processed because of the Structural Efficiency Principle. 
The respondent however claims that the applications do not 
fit within the Principles because the applications are 
primarily of a "negative cost cutting nature". 

Because of the manner in which the parties have 
approached the issue it is necessary to review some of the 
background to the current Principles. The current system of 
wage fixing has its origins in the October 1983 State Wage 
Decision ((1983) 63 WAIG 2207). Both the respondent and 
later the TLC took the Commission to this Decision. 

The Commission in Court Session recognised the— 
"propriety of subjecting to tests of a kind similar to 

those which will apply to claims by unions during the 
duration of the Principles, any claim by an employer 
to worsen conditions. As a general rule we think that 
any such claim by an employer during that period ought 
to be refused unless the proposed changes are shown 
to be necessary and are, on balance, to the advantage 
of the employees immediately concerned", (at 
p. 2209). 

The respondent claims that the same principle applies 
notwithstanding the changes and development of the State 
Wage Principles since that time. However, before moving 

on from the 1983 decision it is appropriate to note that in 
that decision the Commission also stated: 

"But it is not only the unions that have responsibil- 
ities under the Principles. They impose obligations on 
employers, governments and tribunals as well. As the 
Australian Commission said, all of the participants 
must accept a commitment to these requirements for 
the system to work. There can be no passive partners. 

The re-introduction of the centralised system of 
indexed awards is an attempt, in stringent economic 
circumstances, to maintain the living standards of those 
who are fortunate enough to be in employment. The 
maintenance and growth of our production is necessary 
if a reasonable living standard is to be assured for those 
who are not so fortunate. The ability to achieve those 
goals will be prejudiced unless Australians everywhere 
are prepared to forego sectional interests for the time 
being in the interests of the community as a whole." 
(at p. 2210). 

The requirement that claims to reduce working conditions 
of employees should be subject to "the same tests" was 
again discussed and re-inforced by the Commission in Court 
Session in the July 1986 State Wage Case ((1986) 66 WAIG 
1139 at 1140, 1141). On that occasion the Commission in 
Court Session noted a similar consideration urged upon the 
Australian Commission which held that it would not prevent 
employers from applying to change existing provisions, 
although "a strong case would need to be established before 
existing award provisions would be reduced, whether those 
provisions were introduced by consent or by arbitration" 
(print G 3600 pp. 27,28). The Commission in Court Session 
concluded that it would be naive for employers to expect 
unions to honour a no extra claims commitment if employers 
were given unconditional authority to attempt to reduce the 
working conditions of their employees. 

As the preamble to the 1992 State Wage Principles which 
I earlier set out shows, the centralised system of wage 
fixation has remained and is current. However, the advent 
of the Structural Efficiency Principle has introduced a 
consideration which was not before the Commissions in 
Court Session on those occasions. The proper application of 
the Structural Efficiency Principle, to which the parties to 
the award are committed by virtue of the provisions of 
clause 1A of the award, envisages changes to employment 
conditions which were not envisaged on those occasions. In 
the 1988 State Wage Decision ((1988) 68 WAIG 2412) the 
Commission stated that: 

"It is to be understood that the Structural Efficiency 
Principle is the key element in the new system of wage 
fixation and that without limiting the matters to be 
addressed in the review of an award or an industrial 
agreement it is intended that the new Principle will 
provide the incentive and scope for: 

Ensuring that working patterns and arrangements 
enhance flexibility and meet the competitive require- 
ments of the industry;" (at p. 2413). 

In that decision, while the Commission noted the 
comments of the Australian Commission that the objects of 
the Structural Efficiency Principle are to facilitate the type 
of fundamental review essential to ensure that existing 
award structures are relevant to modem competitive 
requirements of industry and are in the best interests of both 
management and workers, the Commission noted: 

"It is not intended that the Principle will be applied 
in a negative cost cutting manner or to formalise 
illusory short term benefits ... We believe that if 
employers make claims to reduce the conditions of 
employment during the life of the Principles the claim 
should be considered with the object of the Principles 
in mind ... The identification of positive initiatives 
underlying structural efficiency and the Commission's 
duty under s.26 of the Act now make the need to 
specify the "de facto" principle unnecessary." 

The applicants pointed to the list of matters which may 
be included as part of the Structural Efficiency Principle 
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which are contained on p. 10 of the August 1989 National 
Wage Decision (print H91O0). That list of matters does 
include: 

"Flexibility in the arrangement of hours of work, for 
example: 

— wider daily span of ordinary hours 
— shift work, including twelve hour shifts 
— ordinary hours to be worked on any day of 

the week 
— job sharing: 

"The matters contained on that list were not specifically 
endorsed by the Commission in Court Session in the 
September 1989 State Wage Case. The Commission in 
Court Session noted that: 

"Each of the parties to an award may have a broad 
agenda for re-structuring. No doubt each will assign 
priorities to certain issues. Their approaches should not 
be characterised by a "trade-off mentality" nor the 
implementation of structural efficiency undertaken in 
a "negative cost cutting manner. The format of a 
structural efficiency exercise should proceed with the 
agreement of the parties to realise the mutually 
complementary objectives of improving efficiency and 
providing employees with access to more varied, 
fulfilling and better paid positions ((1989) 69 WAIG 
2913 at 2925)." 

The Commission concluded that it would be folly for the 
Commission to set down a checklist of initiatives to be 
followed in a structural efficiency exercise. It is arguable 
that in so saying, the Commission in Court Session did not 
prevent a wider list of matters being considered than those 
contained on p. 10 of the National Wage Decision. Either 
way, 1 suspect it is not arguable that the Commission in 
Court Session did not endorse at least the content of that list. 

In the June 1991 State Wage Case ((1991) 71 WAIG 
1723) the Commission in Court Session considered the 
Structural Efficiency Principle and also the ability of parties 
to proceed with negotiations at an enterprise level. It 
concluded that: 

"No employee should lose any existing entitlement 
to earnings, award or over award, for working ordinary 
hours of work as a result of any award change made 
as part of the implementation of the Structural 
Efficiency Principle." (ibid.) 

It does not seem unreasonable to conclude that so far as 
the operation of the Structural Efficiency Principle is 
concerned it has been envisaged that its operation will 
proceed principally by way of negotiations and agreement 
between the parties. However the subject matter of these 
applications, being broadly the extension of the concept of 
ordinary hours to reflect the hours during which a shop may 
legally trade within the seven days of a week, is of itself an 
issue which is proper to be addressed by way of structural 
efficiency. The parties' own agreement which formed part 
of the application of the first stage of the structural 
efficiency principle to the award is proof of that. Reference 
will be made later to this agreement. 

The strength of the union's argument lies in a construction 
of the structural efficiency and enterprise bargaining 
principles which envisages the implementation of structural 
efficiency changes with corresponding changes elsewhere in 
the award resulting from an agreement which considered a 
broad range of issues. Such a "swings and roundabouts 
approach" is a description of the normal outcome of 
negotiations between parties where each side may achieve 
some or all of their objectives whilst ensuring a net outcome 
to each party which is not injurious to it. However, can that 
remove the right of a party to an award to seek to have a 
matter arbitrated about which agreement has not been 
reached? I am not prepared to find that it does remove that 
right, especially where, as here, there has been evidence 
largely uncontradicted, of attempts made by the applicants 
to negotiate the issue of ordinary hours of work which have 
been fruitless. The circumstances of claims made and the 
Principles may result in claims not being successful but, in 

context, the use of arbitration is able to be seen as a part of 
the ongoing exercise of structural efficiency and not an end 
to that process. The result of the arbitration is available to 
be taken into account in future negotiations about structural 
efficiency. 

It is also to be noted that the amendments to the award 
to accommodate the extension of ordinary hours into 
Saturday afternoon was a matter which was apparently 
consistent with the wage principles valid at that time. On 
that analysis the State Wage Principles currently in force are 
broader rather than more restrictive than those Principles. 

The three applications before the Commission cannot be 
characterised as being merely a cost cutting exercise, and for 
that reason dismissed. To the extent that the applications or 
any of them may have such an effect then in the context of 
wage restraint being exercised by one party, mere cost 
cutting on the part of the other party to an award will not 
be successful. However, in context, an application which 
seeks amongst other things to vary an award to establish a 
link between ordinary hours under the award and the hours 
during which a shop may legally trade, and facilitating the 
use of experienced and more valuable staff during those 
times is an aim quite consistent with the structural efficiency 
principle. The applicants brought evidence that in some 
circumstances the changes they were seeking would provide 
benefits to employees in different ways. They were 
particular to present the Commission with costings of the 
changes. 

It is appropriate to consider now the merit of the various 
arguments which have been put. For that purpose, the 
Commission will turn in the first instance to the applications 
which seek to extend ordinary hours to work on Sundays and 
also to the additional trading hours granted for Christmas 
1993. Although it will become apparent that some of the 
considerations inherent in those applications have some 
relevance also to the application concerning the substitute 
public holiday, that application also raises some additional 
matters and it is therefore convenient to deal with that 
application subsequently. 

The principle which underlies the applications is a 
recognition that ordinary hours under the award should be 
related to the hours during which a shop may legally trade. 
It is not immediately apparent why that should be so. The 
evidence before the Commission does not demonstrate that 
there has been a firm link between the two. In 1981 
employers respondent to the award sought to extend 
ordinary working hours for a further one hour to 1.00pm on 
Saturdays ((1981) 61 WAIG 1263). The provision for the 
payment of double time after 12.00 noon on a Saturday 
would then not apply until after 1.00pm on that day. The 
application was opposed and the respondent union made 
certain counterclaims. The Commission noted that central 
to the applicants' claim was their contention that of recent 
years shopping habits had changed, that the public now 
regarded shopping as an occasion for an outing, that there 
was then a significant demand for shops of the nature of 
those operated by the applicants to remain open outside 
general working hours and that shops were staying open 
until 1.00pm on Saturdays rather than closing at 12.00 noon 
as had been the case for many years. Those shops were 
permitted to trade until 1.00pm on Saturday by virtue of the 
Factories and Shops Act. On that occasion also it was seen 
by the applicants as a proposal enabling the applicants to 
better utilise their permanent staff. 

Fielding C noted that the overtime provisions had been 
in the award and its predecessors for some considerable 
time. He noted that the provision in the Factories and Shops 
Act fixing closing time at 1.00pm had remained in that form 
since at least 1920. Further, the requirement to pay overtime 
rates during hours when shops may lawfully be open was 
not without precedent. He made reference to the Licenced 
Establishments (Retail and Wholesale) Award. He rejected 
the application. Reference will be made again to that 
decision later in these reasons. In 1987 a Commission in 
Court Session did not recognise such a link in the 
circumstances of the America's Cup Yacht Race Legislation 
((1987) 67 WAIG 495). 
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However, the Commission does note two developments 
since those decisions. In 1988 trading hours were extended 
to include Saturday afternoon by amendment to the relevant 
legislation and as a direct consequence the award was 
amended to prescribe ordinary hours for that period ((1988) 
69 WAIG 1064). From the unpublished Reasons for 
Decision on that occasion negotiations between the parties 
had enabled them to reach agreement on the in-principle 
issue of the extension of ordinary hours to reflect the new 
opening times. A Commission in Court Session was 
required to deal with some issues which then arose and about 
which the parties had been unable to reach agreement. It is 
to be noted that on that occasion the in-principle issue was 
agreed between the parties and not determined by the 
Commission. Further, the circumstances surrounding that 
matter involved other claims and issues which arose in 
consideration of the agreement. The Commission now has 
before it a somewhat narrower focus. 

The Commission also notes the agreement of the parties 
which arose as a consequence of application 2441 of 1989 
(the occasion of the first structural efficiency increase to the 
award) to which the Commission was referred by the 
applicants. In a document entitled "Retail Industry Struc- 
tural Efficiency—Statement of Agreement" they agreed 
that "the span of ordinary hours shall be the daily trading 
hours of the store plus two hours before and after". The 
Commission finds that agreement to be most significant in 
its consideration of the "in-principle" issue raised in these 
applications. It must be given weight as representing the 
agreement of the parties to the industry covered by the 
award. 

The issues which the Commission was required to take 
into consideration in 1981 and 1987 are able to be contrasted 
with the latter two developments. The issues referred to by 
the Commission in those matters are an indication of the 
varied considerations which have to be addressed when the 
Commission is, by arbitration, required to determine 
whether the definition of ordinary hours in an award should 
be extended. The contrast also is evident in that in 1981 for 
example the Commission was asked to amend the award 
when there had not been a change to the legislation 
regulating the trading hours of shops. Circumstances had not 
changed. However, employers were choosing to remain 
open for the longer period. In the later case of the extension 
of ordinary hours on Saturday, the amendment to the award 
did follow changes to the legislation. The subsequent 
agreement of the parties for the purposes of the first stage 
of the structural efficiency principle is a reflection of that 
position. 

As far as the applicants are concerned the recognition of 
the principle has as a consequence two effects. First, it will 
raise a prima facie argument that the current Sunday 
payment of double time should be reduced. Secondly, and 
from the evidence more significantly, designating Sunday 
as an ordinary day for the purposes of the award will permit 
employers to roster full time or part time staff to work on 
Sunday without the current restriction whereby an employee 
may refuse to work on the Sunday on the grounds that it is 
unreasonable overtime. It will also permit rosters to be 
drawn which would accommodate Sunday as a day worked 
during ordinary hours. 

The applicants strongly submit that the current prescrip- 
tion of double time for work performed on a Sunday is 
"punitive" and not "compensatory". The submissions in 
this regard made on behalf of the applicants were borne out 
by the evidence of Mrs Scott. According to the applicants' 
arguments, once Sunday becomes ordinary time then a 
penalty appropriate to overtime is inappropriate. The 
applicants concede that work performed on Sunday ought 
to attract some penalty, and their suggestion is that time and 
one half is an appropriate compensatory penalty. The 
applicants pointed to what they see as an emerging trend in 
related industries for the payment of time and one half and 
directed the attention of the Commission to a comparison 
of the award with fourteen awards seen by the applicants as 
being relevant. The applicants also drew the attention of the 
Commission to some decisions of tribunals elsewhere in the 
country to support their contention. The respondent argued 

that because Sunday is still a special day within the 
community a payment of double time is seen as a 
compensatory payment. This was supported by the evidence 
of some of the witnesses called by the respondent. 

A penalty payment may contain a punitive element 
designed to deter an employer from rostering persons at a 
time when that penalty would have to be paid. Alternatively 
the penalty payment may be designed to compensate an 
employee for having to work at a time which society regards 
as warranting additional payment. Whilst the concepts are 
able to be so defined, it is not always as straightforward to 
attribute to a particular payment one or other or a 
combination of the concepts. The Commission's attention 
was not drawn to any decision of this Commission or its 
predecessors in which payment for Sunday was debated 
during the long history of the payment's existence. 

The industry covered by this award is regulated as to the 
hours during which a shop may legally trade not by the 
award but by legislation. That being the case 1 am not 
convinced that the prescription in this award of double time 
inherently contains a punitive element designed to deter an 
employer from employing an employee on a Sunday. Can 
it be concluded that the requirement to pay double time 
rather than some lesser penalty has acted as a deterrent to 
employment on Sunday when the relevant legislation has not 
permitted a shop to open for trading on that day? Put that 
way, one is not compelled to the conclusion that, in the 
industry covered by this award, a payment of double time 
was to deter an employer from rostering an employee to 
work on Sunday. 

The evidence, generally, from witnesses brought by the 
applicants was that the cost of employing employees at 
double time on Sunday was not the critical question 
concerning the ability to trade on Sunday. That is not to 
conclude that their evidence is that the payment is of no 
consequence. It is however, to conclude that of itself the 
payment prescribed is not a deterrent to those particular 
businesses trading on Sunday. Although an employer would 
prefer to pay a lesser rate other factors contribute to the 
decision whether or not to trade. 

Further, there is evidence from two of the witnesses 
brought by the applicants as well as from witnesses brought 
by the respondent that employees may currently work, or 
indeed may be prepared to work, on a Sunday but that is in 
the knowledge that payment for that day is at double time. 
If a lesser payment were to be prescribed then, from the 
evidence, there would be less of a willingness or prepared- 
ness to work on Sunday. The evidence suggests that double 
time may be seen as more an appropriate recompense to 
employees for working on a Sunday rather than a penalty 
on the employer. 

In the 1981 case previously referred to, the Commission 
was not convinced on the evidence produced in that case that 
the double time payment was punitive ((1981) 61 WAIG 
1263 at 1265). And while I have had regard for the 
comments of Coleman CC and Martin C in the 1988 
variation to the award referred to above, those comments 
related more to Saturday afternoon and not to Sunday. The 
evidence and material before me has been directed to 
Sunday rates and the conclusions reached derive from a 
consideration of all of that material. 

In support of its application to reduce the payment of 
double time the applicants sought to persuade the Commis- 
sion that there is "an emerging trend" of time and one half 
for Sundays. However, in the context of the industry covered 
by this award where double time is an existing rate and one 
of long standing, and where it has not been shown that 
payment is inherently punitive, I have not found the 
argument persuasive. 

A comparison of awards was produced to the Commis- 
sion. The evidence does not reveal a uniform rate of 
remuneration for work during ordinary hours on a Sunday. 
Of the thirteen awards other than the award the subject of 
this application, six had time and one half for time worked 
on Sunday, three had a rate of time and three quarters and 
four had a rate of double time. One had a loaded rate. In the 
circumstances of the evidence produced in this case I do not 
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find the comparison compels the conclusion urged by the 
applicants. It is noted for example, that while the Bread Act 
no longer contains a restriction regarding baking on a 
Sunday, the rate contained in the relevant award for work 
on Sunday is double time. That is not to draw a parallel 
between the two industries. It is to draw a conclusion that 
in the circumstances of the industry covered by that award, 
double time applies to work on Sunday notwithstanding the 
lack of regulation on that day, and following the removal of 
such regulation. 

Neither has the Commission found the decisions of 
tribunals of the other states to be of significant assistance 
to the applicants. A decision of the Industrial Commission 
of New South Wales in Court Session (matter No. 89/1073 
and others, 27th September 1991) dealt with matters arising 
out of an agreement between the union and employers in that 
state, part of which had the effect that for retail shops 
lawfully able to trade on Sundays all seven days of the week 
can now be worked in ordinary time. The rate for Sunday 
work in ordinary time in a shop which is lawfully able to 
open on Sunday had been time and one half since October 
1937. The union in that matter sought to persuade that 
Commission that the rate ought be increased to double time. 
The Commission concluded that the rate in ordinary time for 
work done pursuant to lawful trading on Sunday should be, 
as it has been since 1937, compensated at the rate of time 
and one half, and found that conclusion "irresistible" 
(decision p. 5). 

The Industrial Relations Commission of Victoria in Full 
Session dealt with a number of matters referred to it 
including Sunday work (Decision 18th June 1992, D 
92/0256). The decision noted that awards in Victoria 
presently provide for double time for work on a Sunday. The 
employers applied to the Commission to have a rate of time 
and one quarter and for work on Sundays to be considered 
as part of ordinary time. The Victorian Commission noted 
that the circumstances of the Victorian retail industry were 
distinguishable from those in the corresponding industry in 
New South Wales, particularly regarding "widespread 
trading by general shops permitted on a Sunday in New 
South Wales" (decision p. 26). The decision noted that 
double time is the current rate for Sunday work in retail 
awards in most states including Victoria, Queensland, 
Western Australia, South Australia and Tasmania. The 
Commission concluded that it was not persuaded that the 
circumstances in Victoria warranted the spread of ordinary 
hours in the awards to include Sunday or that the rate 
prescribed for Sunday should be reduced as sought by the 
employers. That decision did however award special 
provisions for shops which have a continuing entitlement to 
trade on each Sunday of the year and, consistent with 
relevant legislation, amended the award to provide that no 
employee may be compelled to work on Sunday. 

The Australian Industrial Relations Commission consid- 
ered a variation to the Hotels, Resorts and Hospitality 
Industry Award in May 1993 (print K 7601). It appears to 
have been argued against a background within that industry 
of ordinary hours already being worked on Sunday, and 
indeed on Saturdays and public holidays. The Commission 
concluded that "the rate to apply in the hotel industry for 
weekend work should have no element designed to deter an 
employer from requiring work to be performed on Saturdays 
and Sundays and no punitive element designed to punish 
when such work is actually required to be performed" 
(p. 55). It awarded a rate of time and three quarters for 
Sunday work. The respondent to this application criticised 
that decision as relating to an industry not comparable to the 
retail industry in this state. Whilst I suspect the argument 
of the respondent is sound in this regard, to the extent that 
the decision of the Commission in that matter debates a rate 
of wage to be paid for work during ordinary time on a 
Sunday, it is relevant and helpful. However, in the context 
of the decisions to which the Commission has been referred, 
it is not determinative. 

The applicants referred the Commission to a decision of 
the Queensland Industrial Relations Commission in relation 
to a state government award relating to cleaners. The 
Commission does not find that decision particularly helpful 

in this matter. It itself states that the question of the 
appropriate rate of pay for ordinary time worked on a 
Sunday should be determined upon the individual circum- 
stances of the particular industry under consideration 
([1991] QGIG 299 at 302). 

A decision of Commissioner Fairweather of the Industrial 
Commission of South Australia in February 1993 dealt with 
an application to vary the Retail Industry (South Australia) 
Award to reduce the payment of double time on Sundays to 
time and one quarter and to prescribe work on Sunday as 
work in ordinary hours. He concluded that the current rate 
prescribed in awards for work on Sundays in the retail 
industry is generally double time, and that overall there had 
been insufficient evidence to support what was seen by the 
Commissioner as a major change to those rates (1.22/1991). 
The Commission also noted that the evidence did not 
demonstrate changes to community standards or expecta- 
tions of employees relating to Sunday work in the retail 
industry. He dismissed the employers' application. 

An overview of those decisions leads to the conclusion 
that double time for work on Sundays is prevalent within this 
industry, and that circumstances of the kind put forward in 
these applications do not of themselves indicate that double 
time has been demonstrated elsewhere as "punitive" in the 
sense submitted by the applicants, a sense which if correct 
would indicate a need to change that rate. I am not prepared, 
in the circumstances of this application and on the 
information presented, to reduce the double time payment 
on Sunday. I regard the decision of the Industrial Commis- 
sion of New South Wales as turning upon the particular 
circumstances of that state. To that extent, the circumstances 
in Victoria are more closely aligned to the circumstances 
seen in Western Australia. 

The second issue which arises from the recognition of the 
principle is that if work on Sunday is deemed work during 
ordinary hours, even with an additional penalty payment, 
employees may be rostered to work on that day as part of 
their work during ordinary hours. Whilst work on that day 
remains as overtime, then the provisions within the award 
which require a full time employee to work reasonable 
overtime, or require that a part time employee cannot be 
compelled to work overtime, reserves to the employees 
concerned a measure of control. That is, those employees 
may be rostered to work on the Sunday as overtime but only 
with their consent. 

In my respectful observation, and from the evidence, the 
onus which lies upon the applicants in this regard can only 
be partly discharged by attempting to establish a link 
between ordinary hours for the purposes of the award and 
the hours during which a shop is legally permitted to trade. 
The difficulty which confronts the applicants is that the 
evidence brought by the respondent does show that Sunday 
is still a day of religious, family, sporting or other special 
significance. To permit an employer to now roster an 
employee to work on Sunday as part of ordinary hours in 
the manner proposed by the applicants may have an 
immediate and serious impact upon that employee's life. To 
be fair to the applicants, this is in part acknowledged by 
them in that the applicants believe that a loading of time and 
one half should be paid for work on that day and that 
employees should not be required to work more than three 
Sundays out of four. 

Whilst the evidence brought by the applicants demon- 
strates that for some shops which regularly trade on Sunday 
that day can be one of their busiest trading days, that 
evidence does not show that Sunday can be seen in a wider 
sense as such an ordinary day that an employee who 
currently has the right to refuse to work on Sunday may have 
that right removed and be compelled to attend for work on 
Sunday, even only three Sundays out of four. 

The arguments and the evidence brought by the applicants 
point to the desirability from a business as well as a 
customer point of view of having full time, or perhaps part 
time, staff available on a Sunday which, in some circum- 
stances, is seen as quite a busy day. There is merit in that 
argument, and the opposition of the respondent in these 
applications did not specifically attack that merit. Rather, 
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the respondent believes that the merit is already recognised 
by the existing provisions of the award which permit full 
time or part time staff to be rostered for work on Sunday, 
but as overtime. However, whilst Sunday remains an 
overtime day for the purposes of the award, a full time 
employee in a small retail or special retail shop who works 
on Sundays will work a six-day week. To the extent that 
such employee works regularly on Sundays, that employee 
will regularly work a six-day week. The evidence brought 
before the Commission concerning hardware and chemists' 
shops is that employees have been engaged on the basis that 
the business operates over seven days a week and that 
generally employees accept employment on that basis. 
There is evidence from Mr Dillon and Mr Farrell and Mr 
Barugh that there are employees in their establishments who 
are engaged on the basis that they will be working in a seven 
day week industry. Further, that there is generally not a 
problem in finding employees who are prepared to work on 
Sunday, although in the knowledge of current conditions. I 
accept that evidence. In my view, the evidence has 
established that in the classes of shops of which that 
evidence is representative it is desirable that the award be 
amended to permit rosters to be drawn over the seven days 
of the week. This will enable working time to be arranged 
to allow the continuation of a five-day working week in a 
manner to suit the convenience of the persons directly 
affected. The agreement between the parties arising from 
application 2441 of 1989 which was referred to earlier 
concerning the in-principle issue of trading hours and 
ordinary time is of significance here. The Commission notes 
the evidence of Mr Mai ley that from his point of view two 
rostered days off in the middle of the week is not seen by 
him as worthwhile. However there is also indirect evidence 
from Mr Dillon that not all employees will share Mr 
Malley's views. 

However, I have not been persuaded on the evidence and 
material before the Commission that a general application 
to reduce the penalty for Sunday from double time to time 
and one half and permitting an employee to be rostered to 
work on Sunday as part of ordinary hours in the manner 
proposed is able to succeed. The evidence shows that the 
amendments sought would be of advantage to the applicants. 
That evidence is matched by the evidence brought by the 
respondent in opposition to that. That evidence goes also to 
a wider community view of the issues involved. There is no 
satisfactory evidence that employment will increase as a 
result of the amendments sought. For the award to be 
amended in the manner sought by the applicants by 
arbitration would require the Commission to have sufficient 
material before it to reach a conclusion that the change 
within Australian society from a Monday to Friday week, 
or a Monday to Saturday week, to a seven day week is at 
that stage where Sunday can be deemed such an ordinary 
day. The evidence has not revealed that to be the case. 
Further, the strength of the applicants' submissions must be 
tempered by the evidence that many smaller retailers are 
content with the current award provisions. Although the 
evidence from Mr Harry is that some small retailers who 
open on a Sunday work that day themselves rather than 
employ staff on that day that is not to say that his evidence 
as a whole can thus be disregarded. The Retail Trading 
Hours Act still regards Sunday as a day when shops 
generally are not open for trading. A change to the 
legislation in this regard, given the agreement of the parties 
as part of application 2441 of 1989, may well provide 
support for the view that society's attitudes towards Sunday 
have changed and assist the applicants in their arguments. 

The application to allow the additional trading hours 
during the Christmas period is to be approached in the same 
manner. The legislation has not been amended to provide for 
general trading at the times encompassed by the exemption. 
There is the evidence from Mrs De Jussing and from Mrs 
Dolan regarding the undesirability of working at those 
times. The extended hours for Christmas 1993 are an 
exemption for that specific purpose and arise due to an 
approach by some retailers for additional hours of trading 
during the Christmas period. The additional hours were 
granted in the knowledge of the existing award provisions. 

Previous experience would not have led to an expectation 
that the award would be changed as a consequence of the 
granting of the additional hours. As the applicants' exhibit 
illustrates this extension of trading hours is one of 86 which 
have been granted since July 1990. It is the Commission's 
understanding that none of those occasions were the cause 
of an alteration in the award conditions. Indeed, such a 
change was specifically rejected by the Commission in 
Court Session in relation to the extended hours awarded in 
relation to the America's Cup Yacht Race, even though 
those changes were prescribed by an Act of Parliament. 
Again, the extended trading for Sunday 23rd December 
1990 which was granted by exemption under the Retail 
Trading Hours Act was not seen as a sufficient reason to 
permit the rate for working on that day to be reduced to the 
Saturday rate ((1990) 71 WAIG 186). Thus the gazetting by 
the relevant Minister of an exemption under the Retail 
Trading Hours Act to extend hours of trading for Christmas 
1993 will not of itself be an event which will warrant a 
reconsideration of the award provisions. 

The applicants are on stronger ground with their argument 
that where an employee is required to work all of the 
additional hours in addition to the ordinary hours of work 
the additional nineteen hours' overtime may well be 
regarded by many people as an excessive amount of 
overtime. The evidence of Ms Black and also of Mr Johnston 
about this issue is significant. The applicants wish to use 
their full time staff during those periods when the stores are 
expected to be busiest and customer demand strong. They 
seek to achieve this by allowing full time and part time 
employees to be rostered during ordinary hours for that time. 
Thus, whilst shops will be open for the additional nineteen 
hours, those employees who are rostered to work for that 
period would work those nineteen hours during their normal 
week. It would involve little, if any, overtime. However, as 
the respondent is also quick to point out, this will still permit 
employers to roster employees against their wishes to work 
hours which society would recognise as not usual shopping 
hours. It will result in those employees working those hours 
whilst receiving a rate of wage that is less than the rate 
which would be applicable to overtime and may require the 
employee to be rostered to work ten days in a row depending 
upon the rosters drawn up. The benefit to the applicants 
according to the respondent is the quantifiable benefit of 
reducing their wages bill at a time when their earnings are 
expected to be high and the unquantifiable benefit of having 
their most experienced staff available during those times. 

I have not been persuaded that there is merit in this part 
of the application. In part that is for the reasons contained 
in the earlier part of this decision. 1 am not prepared on the 
evidence produced in this matter to remove the current 
ability of an employee to refuse to work hours that society 
does not regard as usual shopping hours. That the additional 
time granted is an exemption from the general trading times 
reinforces this conclusion. Indeed an overtime clause may 
well be appropriate to meet unusual or perhaps exceptional 
situations in a business. Longstanding provisions regarding 
ordinary hours should not change merely because of an 
exception to the general rule and not whenever trading times 
are "amended or altered" as the applicants claim. This 
conclusion does not prevent retailers from employing full 
time staff for work during this period, but does not give the 
retailers the right to compel attendance during those periods. 
Further there is the evidence of Mr Johnston (transcript 
p. 471) that there is almost an infinite variety of rosters 
available during this period. The difference between the 
proposals is essentially the costs involved with overtime 
payments. That is not to ignore evidence that some full time 
employees may not want to work all of the additional hours 
nor the complexities of rostering which will occur during the 
period (exhibits A20, 21). It is to balance the competing 
arguments and in doing so reserve choice to employees in 
a work place. An employee who does not wish to work those 
additional hours, or some of those additional hours, because 
it would be unreasonable in a sense envisaged by the 
"unreasonable overtime" provisions should not, in my 
view, be compelled to work them against his or her wishes 
by converting those hours to the ordinary hours of 
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employment. It follows that there should not be a change to 
the award for the purposes of the extended Christmas trading 
hours which will occur in 1993. 

The Commission turns to the application to vary the 
award where a public holiday falls on a Saturday or a Sunday 
and the holiday is observed on the following Monday when 
trading is permitted for general retail shops on that day. The 
various arguments of the parties and the interveners have 
been set out earlier in the decision. In circumstances where 
the public holiday falls on a Saturday and the relevant 
Minister grants an exemption under the Act which permits 
shops to trade on the following Monday, general retailers are 
required to close their shops on the Saturday and re-roster 
hours normally rostered to be worked on that day and also 
trade as normal on Monday but allow employees this day 
as a holiday without deduction of pay, or alternatively pay 
public holiday penalty rates. These circumstances have been 
described as providing employees with a public holiday 
"windfall". This has been said because its effect is seen by 
the applicants as conferring on employees covered by the 
award an extra public holiday on each occasion that it 
occurs. The applicants point to the standard ten public 
holidays prescribed for employees under awards of the 
Commission and to the 1971 Commission in Court Session 
decision which prescribed generally the wording of the 
clause within the award which the applicants seek to change 
(51 WAIG 1205). A full consideration of the merit of the 
applicants' claim in this regard involves a number of 
elements. 

The problem which has been brought to the Commission 
arises because of the approach by retailers to be permitted 
to trade on the Monday following the public holiday. In 
common with the reasoning of the Commission in the earlier 
part of these Reasons for Decision, an approach to trade on 
the Monday public holiday must be made in the knowledge 
of the effects of the granting of the exemption sought. That 
is that the award will have this very consequence if the 
application for an exemption under the Retail Trading Hours 
Act is granted. Further, the change sought to the award does 
not derive from a change to the legislation as such but rather 
the result of an exemption following a particular approach 
by retailers. The granting of exemptions under the Act has 
not in the past provided grounds for a corresponding 
amendment to the award. 

Where the circumstances which the application seeks to 
address relate to Anzac Day, there is evidence before the 
Commission that while April 25th is seen as the significant 
day the following Monday is also seen as part of that 
significance for family and social reasons within the 
community. Indeed as the respondent pointed out, one of the 
applicants' witnesses was influenced by those considera- 
tions in deciding whether to open for trading on the Monday 
following the last Anzac Day holiday. Those same consider- 
ations will also affect his decision whether to open for 
trading on the Tuesday during the Christmas period this 
year. Thus, from one perspective, this application needs to 
confront not just the point of view of the applicants that the 
introduction of all day Saturday trading has placed a more 
onerous obligation on employers to re-roster the hours that 
would have been worked on Saturday and that employees 
receive a public holiday "windfall", but the fact that if the 
application is successful employees under the award may be 
obliged to work on a day when the rest of the community 
is enjoying a holiday. The evidence of Mr Harry is that the 
enjoyment of the holiday is recognised by some retailers. If 
there is sufficient evidence produced to show that commu- 
nity expectations are such that shop assistants may be 
regularly expected to work at times when the community is 
enjoying a holiday then there may be grounds to warrant an 
amendment to the award. Those circumstances have not 
been demonstrated at the moment. 

An earlier application to amend the award to address this 
issue was made in relation to Anzac Day 1992 (72 WAIG 
839). The grounds upon which that application was made 
are conveniently recorded in the Reasons for Decision of 
Salmon C. It is sufficient for these purposes to observe that 
they are entirely consistent with the reasons put forward as 
grounds in support of the corresponding application before 

me on this occasion. Although the applicants have sought 
to persuade me that their application is able to be looked at 
afresh because the case presented is not identical with the 
case presented in 1992, I have not been persuaded that that 
is the case. 

Salmon C concluded for a number of reasons that the 
application could not succeed. That decision was appealed to 
the Full Bench ((1992) 72 WAIG 1980). The majority decision 
of the Hon President and Parks C noted that the conclusion by 
Salmon C that the claim by the applicants was to secure a less 
costly trading arrangement in their own interests was an 
inference that was open on all of the evidence. They noted that 
Salmon C took into account the matters which he was required 
to take into account including the interests of employers, the 
respondent union, employees and the community. The 
majority found that the situation of other employees in this 
state receiving the benefit of the Monday holiday would have 
been a most relevant consideration. They noted that the issue 
arose because shops had been permitted to trade on Monday 
27th April 1992. If that permission had not been sought and 
granted, the situation would not have altered. The majority of 
the Full Bench found that the "windfall" came about because 
the employers were seeking to gain an extra day's trading, 
which they were entitled to do. The majority noted the 
significance of the eight hours which now has to be replaced, 
unlike the 2 hours and 55 minutes which existed before all day 
Saturday trading. They found: 

"On the basis of the employers' case that having 
gained permission to trade they would do so at reduced 
profit but would still trade, and the competing detriment 
to the employees to which we have referred, we are not 
of the opinion ... that taking into account all of the 
circumstances before the Commission at first instance it 
did not decide the matter in accordance with the equity, 
good conscience and substantial merits of the case which 
we have set out above." (72 WAIG at 1991). 

The third member of the Full Bench, Fielding C, agreed 
with the decision of the Hon President. He noted that the 
decision of the Commission at first instance in that matter 
was a value judgement. He was not of the opinion that the 
mere fact that for the first time in many years trading was 
permitted on a public holiday led inexorably to the 
conclusion that the award ought to have been amended. He 
stated that there is no doubt scope to conclude that the award 
ought to have been amended in the way sought but it is by 
no means the case that that was the only option available to 
the Commission. 

The decision of the Full Bench was to uphold the appeal 
on the ground that insofar as the decision of Salmon C turned 
upon the issue of enterprise bargaining, this was an issue 
which had not been raised with the parties and, in 
consideration of s.26(3) of the Act, the appeal should 
succeed on that ground. However the decision of Salmon C 
otherwise stands. 

The issue raised by the application having been before the 
Commission so recently and dismissed, and that dismissal 
as to merit effectively confirmed by the Full Bench, an 
applicant seeking the same relief faces a more difficult task. 
Circumstances have not changed. The applicants may have 
laid a slightly greater emphasis on the high proportion of 
employees who are rostered for Saturdays because it is a 
busy day, but this goes to the size of the problem rather than 
the principle that is involved. While the applicant stressed 
that 95% of retail establishments employ less than nineteen 
persons, and also submitted that this was not considered by 
Salmon C, it is not clear to the Commission why that fact 
alone should cause a different conclusion from that reached 
by Salmon C. The award does not inherently contain a 
double public holiday provision. For that reason the point 
of principle which underpins the concern of the Minister as 
intervener in this matter remains. The situation which the 
applicants seek to address arises in circumstances where 
retailers seek to trade on that day, in the knowledge of the 
current award provisions. For those considerations as well 
as the reasoning of Salmon C and of the Full Bench 
previously referred to, I have not been persuaded that this 
application ought be granted. 
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A minute of proposed order will issue to reflect these 
Reasons for Decision. The parties are requested to advise the 
Commission by close of business on Friday, the 19th day 
of November 1993 whether they request a Speaking to the 
Minutes. 

Appearances: Ms R.D. Dight and with her Ms C. Brown 
appeared for the applicants. 

Mr M.L. Barker and with him Mr J.G.M. Fiocco appeared 
for the respondent. 

Ms L. Field appeared for the Hon Minister for Labour 
Relations as intervener. 

Mr J. Bullock and later Mr M. Keogh appeared for the 
Trades and Labor Council as interveners. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Runnings Limited and Others 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

No. 1818 of 1991. 
Jeanswest Corporation Pty Ltd and Others 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
No. 1343 of 1992. 

Ahems (Suburban) Pty Ltd and Others 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

No. 843 of 1993. 
The Shop and Warehouse (Wholesale and Retail 

Establishments) State Award 1977. 
No. R 32 of 1976. 

COMMISSIONER A.R. BEECH. 
19 November 1993. 

Order. 
HAVING heard Ms R.D. Dight and with her Ms C. Brown 
on behalf of the Applicants and Mr M.L. Barker (of counsel) 
and with him Mr J.G.M. Fiocco (of counsel) on behalf of 
the Respondent, Ms L. Field on behalf of the Hon Minister 
for Labour Relations (intervening) and Mr J. Bullock and 
later Mr M. Keogh on behalf of the Trades and Labor 
Council (intervening), the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

1. That The Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977 be 
varied in accordance with the following Schedule 
and that such variation shall have effect on and 
from the 19 th day of November 1993. 

2. That the applications otherwise be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Hours: In Part II—Ordinary Hours of this 

clause: 
(a) In paragraph (l)(c) delete the words "on Monday 

to Saturday inclusive". 
(b) In subparagraphs (1 )(d)(i) and (ii) delete the words 

"Monday to Saturday inclusive" respectively. 
(c) In paragraph (l)(e) delete the words "Monday to 

Saturday inclusive". 

2. Clause 9.—Hours: In Part III—Rosters of this clause 
immediately following paragraph (l)(e) insert a new 
paragraph (f) as follows: 

(f) (i) An employee employed in a shop described 
in paragraphs (l)(c) to (l)(e) of Part II— 
Ordinary Hours may be rostered to work 
ordinary hours on a Sunday provided the 
employee freely gives his/her consent to 
being so rostered on each occasion. 

(ii) Sunday work in accordance with this para- 
graph shall be paid for at the rate prescribed 
in paragraph (5)(b) of Clause 13.—-Overtime 
of this award. 

(iii) A roster for an employee in accordance with 
this paragraph shall provide for not more than 
five consecutive v/orking days and for two 
consecutive rostered days off in each week. 

3. Clause 9.—Hours: Delete Part IV—Small Shops of this 
clause and insert in lieu the following: 

Part IV—Small Shops. 
(1) The requirements of Part III—Rosters of this 

clause shall not apply to any shop employing less 
than four weekly employees subject to this award. 

(2) An employee employed in a shop described in 
paragraphs (l)(c) to (l)(e) of Part II—Ordinary 
Hours may be rostered to work ordinary hours on 
a Sunday provided the employee freely gives 
his/her consent to being so rostered on each 
occasion. Such work shall be paid for at the rate 
prescribed in paragraph (5)(b) of Clause 13.— 
Overtime of this award. 

(3) A roster for an employee shall provide for two 
rostered days off in each week or four days in each 
fortnight, and shall not require an employee to 
work on more than six consecutive days. 

SOFT FURNISHINGS AWARD 
No. A 23 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

and 
Dubrov Pty Ltd T/A Innovation and Others. 

No. 1393A of 1993. 

Soft Furnishings Award No. A 23 of 1982. 
COMMISSIONER A.R. BEECH. 

6 December 1993. 
Order. 

HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Soft Furnishings Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 26th day 
of January 1994. 

(Sgd.) A.R. BEECH, 
(L.S.j Commissioner. 
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Schedule. 
1. Clause 7.—Wages: Delete this clause and insert in lieu 

the following: 
7.—Wages. 

The minimum rates of wage for employees covered 
by this award shall be: 

(1) Classification: Rate 
per week 

$ 
(a) Workroom Supervisor 404.10 
(b) Specialist Soft Furnishings 

Maker 372.40 
(c) Installer 359.30 
(d) Cutter 355.30 
(e) Machinist 336.10 
(f) Presser and Finisher 311.30 
(g) Trainee (entry level em- 

ployee) 291.60 
(2) Apprentices: 

(a) The rate per week for apprentices shall 
be the percentages shown in paragraph 
(b) hereof, of the total rate for a 
Specialist Soft Furnishings Maker. 

(b) Percentages 
Three Year Term % 
First Year 42 
Second Year 55 
Third Year 88 

(3) Junior Employees: 
(a) The wages per week for a junior 

employee shall be the percentage shown 
in paragraph (b) hereof, of the total rate 
for a Machinist. 

(b) Percentage: % 
Under 16 years 40 
Between 16 and 17 years 48.5 
Between 17 and 18 years 56 
Between 18 and 19 years 77 
Between 19 and 20 years 84 
Between 20 and 21 years 89.5 

(4) Provided that any increase payable under the 
Minimum Rates Adjustment Principle shall 
be reduced by the amount of any payment 
being made to that employee in addition to 
the provisions of this clause, whether such 
payment is being made by virtue of any 
Order, Industrial Agreement or other agree- 
ment. 

TIMBER WORKERS AWARD 
No. 36 of 1950. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

and 
Bunnings Limited and Others. 

No. 1392 of 1993. 

Timber Workers Award No. 36 of 1950. 
COMMISSIONER A.R. BEECH. 

6 December 1993. 
Order. 

HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr A. Tomliiison on behalf of the Respondents, and by 

consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Timber Workers Award No. 36 of 1950 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 6th 
day of December 1993. 

(Sgd.) A.R. BEECH, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 17.—Meal Money: Delete subclauses (1) and 

(2) of this clause and insert in lieu the following: 
(1) An employee required to work overtime for more 

than two hours, without being notified on the 
previous day or earlier of the requirement to work, 
shall be supplied with a meal by the employer or 
paid $6.10 for a meal. 

(2) If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the 
employer shall, unless he/she has notified the 
employee concerned on the previous day or earlier 
that such second or subsequent meal will also be 
required, provide such meal or pay $4.20 for a 
meal. 

VEHICLE BUILDERS' AWARD 1971 
No. 9 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union 
—Western Australian Branch 

Truline Smash Repairs and Others. 
No. 1303 of 1993. 

Vehicle Builders' Award 1971 
No. 9 of 1971. 

COMMISSIONER R.N. GEORGE. 
23 November 1993. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Ms L. O'Farrell on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Vehicle Builders' Award 1971 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 27th day 
of October 1993. 

(Sgd.) R.N. GEORGE, 
IL.S.l Commissioner. 
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Schedule. 
1. Clause 8.—Overtime: Delete paragraph (f) of subclause 

(3) of this clause and insert in lieu thereof the following: 
(f) Subject to the provisions of paragraph (g) of this 

subclause, an employee required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $6.50 for a meal 
and if, owing to the amount of overtime worked, 
a second or subsequent meal is required, the 
employee shall be supplied with such meal by the 
employer or be paid $4.40 for each meal so 
required. 

WOOL, HIDE AND SKIN STORE EMPLOYEES' 
AWARD 

No. 8 of 1966. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

and 
Albany Woolstores Pty Ltd and Others 

No. 913 of 1993. 
Wool, Hide and Skin Store Employees' Award 

No. 8 of 1966. 
COMMISSIONER A.R. BEECH. 

19 November 1993. 
Order. 

HAVING heard Mr W. Johnston on behalf of the Applicant 
and Mr M. Darcy on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Wool, Hide and Skin Stores Employees' 
Award No. 8 of 1966 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 1 st day of November 1993. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 13.—Wages and Classification Structure: In 

subclause (2) of this clause delete the figures 1992 and insert 
in lieu 1993. 

2. Clause 13.—Wages and Classification Structure: In 
this clause delete subclauses (3) and (4) and insert in lieu 
the following: 

(3) Supplementary Payments (Adults) 
An adult employee performing the work de- 

scribed by any of the classifications detailed in 
subclause (1) of this clause shall be paid the 
Supplementary Payment per week detailed in the 
table below with effect from the first full pay 
period on or after 1 November 1993. 
Classification Supple- 

mentary 
Payment 

$ 
Storeworker Level 1 46.80 
Storeworker Level 2 48.00 
Storeworker Level 3 49.10 
Storeworker Level 4 50.40 
Storeworker Level 5—Wool Classer 52.00 
Storeworker Level 6—Overlooker 54.60 

(4) Total Wage Rates (Adults) 
The total wage rate per week (inclusive of the 

rates described in subclauses (2) and (3) of this 
clause which appears in columns 2 and 3 

respectively) for adult employees performing the 
work described by any of the classifications 
detailed in subclause (1) of this clause shall be as 
detailed in column 4 of the table below with effect 
from the first full pay period on or after : 
November 1993. 
Classification Base Supple- Total 

Rate mentary Rate 
$ Payment 

t 
$ 

Storeworker Level 1 328.70 46.80 375.50 
Storeworker Level 2 337.50 48.00 385.50 
Storeworker Level 3 345.10 49.10 394.20 
Storeworker Level 4 354.30 50.40 404.70 
Storeworker Level 5 — 365.20 52.00 417.20 

Wool Classer 
Storeworker Level 6 — 383.50 54.60 438.10 

Overlooker 

AWARDS/AGREEMENTS— 
Application for variation of— 

No variation resulting— 

DAMPIER SALT AWARD 1990 
No. A 23 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Dampier Salt Limited and Others. 

No. 1377 of 1993. 

Dampier Salt Award 1990 
No. A 23 of 1990. 

COMMISSIONER J.F. GREGOR. 

22 November 1993. 
Order. 

WHEREAS on the 1st of November 1993, the Commission 
heard this application; and 

Whereas during the hearing, the Applicant Union asked 
that the application be discontinued; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders: 

That this application be, and is hereby, discontinued. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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CANCELLATION OF AWARDS/ 
AGREEMENTS/ 

RESPONDENTS— 

C.T.C. SECTION AVAILABILITY (HAMERSLEY 
IRON PTY LIMITED) INDUSTRIAL AGREEMENT, 

1974 
No. 31 of 1974. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47. 

Cancellation of Agreement. 
No. 686 of 1977 part 71. 

C.T.C. Section Availability (Hamersley Iron Pty. Limited) 
Industrial Agreement, 1974. 

CHIEF COMMISSIONER W.S. COLEMAN. 
27 November 1991. 

Order. 
WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 23rd day of October, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 27th day of November, 1991 there was 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following agreement be cancelled. 

C.T.C. Section Availability (Hamersley Iron Pty. 
Limited) Industrial Agreement, 1974 

W.S. COLEMAN, 
Chief Commissioner. 

NOTICES— 
Award/Agreement matters- 

Application No. A 10 of 1993. 
APPLICATION FOR AN AWARD ENTITLED 

"CATERING EMPLOYEES (NATIONWIDE FOOD 
SERVICE) AWARD 1993". 

NOTICE is given that an application has been made to the 
Commission by Spotless Catering Services Limited (trading 
as Nationwide Food Service) under the Industrial Relations 
Act 1979 for the above Award. 

This award replaces the Catering Employees (Nationwide 
Food Service) Award 1990 No. A 31 of 1981. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
(a) This Award applies only to employees of Spotless 

Catering Services Limited (trading as Nationwide Food 
Service) ("the Company") in Western Australia engaged in 
the classifications covered by this Award except for: 

(i) employees covered by the Industrial Catering and 
Incidental Services (AWU and FMWU) Award 
1988; and 

(ii) employees employed by the Company at Argyle 
Diamond Mine. 

(b) This Award overrides and replaces all other awards 
to the extent that they apply to employees covered by this 
Award. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

15 November 1993. 

OIL REFINERY SECURITY MEN AND CLEANERS' 
AWARD 

No. 9 of 1960. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

s.47. 
Cancellation of Award. 

No. 686 of 1977 part 17. 
Oil Refinery Security Men and Cleaners' Award 

No. 9 of 1960. 
CHIEF COMMISSIONER W.S. COLEMAN. 

27 November 1991. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 23rd day of October, 1991 of an intention 
to make an Order cancelling such award; 

And whereas at the 27th day of November, 1991 there was 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers in the said Act thereby enabling me 
do hereby order that the following award be cancelled. 

Oil Refinery Security Men and Cleaners' Award No. 
9 of 1960 

W.S. COLEMAN, 
Chief Commissioner. 

Application No. AG 79 of 1993. 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT TITLED "CLERKS 
AUSTRALIAN TRAINEESHIPS INDUSTRIAL 

AGREEMENT". 
NOTICE is given that an application has been made to the 
Commission by the Federated Clerks Union of Australia, 
Industrial Union of Workers, W.A. Branch under the 
Industrial Relations Act 1979 for registration of the above 
Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Services) Award No. 
14 of 1972 employed in the industry of the employers named 
in Schedule A of this Agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

Schedule A. 
Talbot and Olivier 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J. CARRIGG. 
Registrar. 

26 November 1993. 
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Application No. A 7 of 1991. 

APPLICATION FOR AN AWARD ENTITLED 
"HEALTH CARE SERVICES (PRIVATE 

CONTRACTORS) AWARD". 

NOTICE of this application by The Federated Miscellane- 
ous Workers Union of Australia, W.A. Branch (now the 
Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western Austra- 
lian Branch) was given on 9 May 1991 and is published at 
71 WAIG 1297. 

The applicant has sought to amend Clause 3.—Scope of 
the proposed new award to read as follows:— 

3.—Scope. 

(1) Notwithstanding the provisions of the Catering 
Employees (Nationwide Food Service) Award 
1990 this award shall apply to all employers who 
provide cleaning services and/or catering services 
and/or gardening services or services incidental 
thereto pursuant to a contract for services to a 
principal who is engaged in the provision of: 

(a) Private hospital care to the public, "hospi- 
tal" being defined by the Hospitals Act 
1927; or 

(b) Residential accommodation and/or personal 
care facilities for aged or disabled persons, 
funded pursuant to the Aged or Disabled 
Persons Care Act 1991 and its successors; or 

(c) Education and/or training and/or residential 
accommodation to intellectually handi- 
capped persons, funded pursuant to the 
Disability Services Act 1986 or the Disabil- 
ity Services Act 1993 and their successors, 

and to all persons employed in a classification 
contained in Clause 33.—Wages of this award by those 
employers. 

(2) Provided that where an employer, who is bound 
by this award, also provides catering services 
and/or cleaning services and/or gardening services 
or services incidental thereto pursuant to a 
contract for services to a principal in areas other 
than those referred to in subclause (1) that 
employer shall only be bound by this award in 
respect of its operations in the areas referred to in 
subclause (1) and not in any other. 

A copy of the proposed award may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

9 December 1993. 

Application No. AG 86 of 1993. 

APPLICATION FOR REGISTRATION OF AN INDUS- 
TRIAL AGREEMENT TITLED "ST JOHN OF GOD 
HOSPITAL MURDOCH CAREGIVER AGREEMENT 

1994". 

NOTICE is given that an application has been made to the 
Commission by St John of God Hospital Murdoch under the 
Industrial Relations Act 1979 for registration of the above 
Agreement. 

The Agreement shall operate in place of the provisions 
of the following:— 

3465 

Private Hospital Employees Award No. 27 of 1971. 

Hospital Salaried Officers (Private Hospitals) Award 
No. R 28 of 1977. 

Health Care Industry (Private) Superannuation 
Award 1987 No. A8 of 1988. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

2.—Area and Scope. 

This Agreement shall apply to all Caregivers eligible 
for membership of the Australian Liquor Hospitality 
and Miscellaneous Workers' Union (WA Branch), and 
the Hospital Salaried Officers' Association of Western 
Australia (Union of Workers), employed by the 
hospital throughout the State of Western Australia. 

5.—I n terpretation. 

In this Agreement; 

(3) "Caregivcr" means an employee of the hospital; 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

9 December 1993. 

PUBLIC SERVICE 

ARBITRATOR— 

Matters dealt with-~ 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 

Public Service Commission. 

No. PSA CR 59 of 1992. 

COMMISSIONER G.L. FIELDING. 

30 November 1993. 
Order. 

HAVING heard Mr R. Grigoroff on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Applicant have leave to withdraw the 
application and that the application be and is hereby 
withdrawn. 

(Sgd.) G.L. FIELDING, 
IL.S.j Commissioner. 

Enrolled Nurses and Nursing Assistants (Private) 
Award No. 8 of 1978. 
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INDUSTRIAL MAGISTRATE— 
Complaints before— 

IN THE INDUSTRIAL MAGISTRATE'S COURT 
HELD AT PERTH 

WESTERN AUSTRALIA. 
No. 192-3 of 1992. 
Heard: 8 & 9.9.93. 
Delivered: 23.9.93. 

BEFORE 
MR W.G. TARR ESQ. S.M. 

Graham McCorry, Department of Productivity and Labour 
Relations, Complainant, 

and 
World Enzymes Pty Ltd, Defendant. 

Reasons for Decision. 
THE complainant in these matters has made two complaints 
on behalf of Mason Trouchet ("Trouchet") an employee of 
the Defendant company alleging that he was not paid 
outstanding annual leave entitlements and reasonable 
expenses incurred in the course of the employment on 
termination of employment. 

It is claimed that the parties are bound by the Commercial 
Travellers and Sales Representative Award No. 43 of 1978 
("the Award"). 

There is no dispute that Trouchet was employed by the 
Defendant for several years until he resigned in April 1992. 
Although issue was taken with the actual date of resignation 
I find that Trouchet was employed until his last day of work, 
Friday 24th April 1992. 

The relevant clauses of the Award are as follows 
3. Scope "This award shall apply to all workers employed 

in the callings listed in Clause 7.—Wages hereof by 
employers engaged in the industries set out in the schedule 
to this Award. 

Clause 7 includes a calling of Commercial Traveller/Sales 
Representative and it is in this calling that Trouchet claims 
he was employed. 

Commercial Traveller/Sales Representative is defined in 
Clause 6 as meaning "a worker who is employed: 

(a) away from or substantially away from his em- 
ployer's place of business; and 

(b) wholly or mainly for the purpose of soliciting 
orders or promoting business." 

Some irrelevant exceptions follow the definition. 
The industry in which it is claimed the Defendant was 

engaged in is the Chemicals, Manufacturers and/or Distrib- 
utors which is one of the headings in the Schedule of 
Respondents. 

The Defendant was not in existance in 1978 and is not 
therefore one of the Respondents named in the Award. 

Evidence was given that the Defendant manufactured a 
product called Endurazyme which was used to stabilize soils 
and had application in road making. Three other products 
were also manufactured, namely Agzyme, Bactozyme and 
Sodium silicates. All but sodium silicates have been 
described as "manufactured enzymes" and further de- 
scribed as specialty chemicals. 

Expert evidence was given that enzymes are proteins and 
can only be described as chemicals. 

Mr Trouchet gave evidence that he manufactured en- 
zymes, the Defendants name is World Enzymes Pty Ltd and 
the products names suggest they contain enzymes. 

The report prepared by Mr Trouchet refers to the product 
Endurazyme as being a road stabilization chemical and the 
word chemical is used in other parts of the report. 

While the onus of proof is on the complainant there was 
no evidence given by the defendant refuting the claim that 
the products manufactured where chemicals, neither was 
there any evidence disagreeing with the complainants 
evidence that the chemicals were manufactured and/or 
distributed by the defendant. 

On the evidence I find the product manufactured was a 
chemical and then it was manufactured and distributed by 
the Defendant. 

It is well established that an award should be interpreted 
as one would interpret a statute. The literal meaning of 
words should apply unless that would lead to a conclusion 
that could not be the intention of the legislators (parties). 

It seems to me on the evidence that the objects of the 
Defendant allows me to find that it is an employer bound 
by the Award in relation to its sales persons who are workers 
within Clause 6. 

The next matter for me to decide is whether the employee 
Trouchet was a Commercial Traveller/Sales Representative 
as defined by Clause 6. 

Commercial Traveller/Sales Representative is defined to 
mean "a worker who is employed: 

(a) away from or substantially away from his employ- 
ers place of business; and 

(b) wholly or mainly for purposes of soliciting orders 
or promoting business. 

It seems to me the award is intended to apply to an 
employee whose duties require him to be away from his 
employers place of business engaged in soliciting orders or 
promoting business. 

Someone who could typically be described as a travelling 
salesman. Because it is recognised that any employee of this 
type may at times be working at his employers place of 
business and at times not engaged in soliciting orders or 
promoting business the definition allows someone who is 
"substantially" away from his employers place of business 
and "mainly" for the purpose of soliciting orders or 
promoting business to come within the award. 

There can be no doubt that it is intended that the 
employees substantial duties should be soliciting orders or 
promoting business away from his employers place of 
business. 

Mr Trouchet claims that because of the nature of his 
employment with the defendant the award (43/78) applies 
to him. The broad thrust of his evidence is that he spent a 
substantial time away from the defendants place of business 
and 80% of his time was related to soliciting orders or 
promoting business. 

The defendant claims that Mr Trouchet's main duties 
were those of a Manager and the award does not apply to 
him. Two directors of the defendant company gave 
evidence. Firstly Miss Kelly said in evidence that her role 
in the company was "primarily financial management", she 
was "involved in that company and others within a 
generalised group and my responsibilities in relation to 
World Enzymes was to monitor the bank accounts of the 
company with the funds available, etcertera." 

The other director Mr Wamer gave evidence that he also 
was involved with other companies and in respect of the 
defendant company the managing director. His involvement 
with the defendant would have been in the vicinity of up to 
3 hours every two weeks "but quite often just every month 
in terms of reconciling actual orders takes in respect to 
budgets previously submitted; sales programs—how effec- 
tively they worked; employee training programs, whether 
somebody was coming up to expectations or not; problems 
that were being addressed in terms of non-performance of 
product in the field. So I was brought up to date on a formal 
basis, sort of bi-monthly at best but most often monthly." 

There seems to be no doubt on the evidence that Mr 
Trouchet was responsible for the day to day activities of the 
defendant company. That also included to some extent the 
employment of sales staff and their general training 
supervision and control. 

Mr Trouchet admitted that he was involved in the 
manufacture of the defendant's products which included the 
purchasing of ingredients. It was he who knew the formula 
and who physically made up the mixture. 

He was involved in the establishment of agencies and the 
setting up of a branch in Brisbane. 



Mr Trouchet produced a document "World Enzymes 
Report" which could be described as a blue print for the 
defendant company's future. 

It appears from the evidence that Mr Trouchet saw 
himself in the Managers role. There is evidence that he 
signed letters as "Manager", "General Manager" and 
"Sales Manager". He was considered to be the Manager by 
Mr Greeney who was employed as a Sales representative by 
the company and who later took over Mr Trouchet's position 
when he resigned. 

An advertisement for a salesperson was produced (Exhibit 
E3) which offered a salary in the vicinity of $27,000 
including car allowance plus commission. This advertise- 
ment invited prospective applicants to contact Mr Mason 
Trouchet Sales Manager. 

The evidence before me is that Mr Trouchet's salary was 
$35,000 including car allowance plus commission on any 
sales he made and a commission on any sales made by the 
sales staff. 

The onus is on the complainant to prove on the balance 
of probabilities that Mr Trouchet was a Commercial 
Traveller/Sales Representative within the definition of the 
Award. While it could be argued that if the business of the 
defendant was to sell its product then any activity performed 
in furtherance of that objective is for the purpose of 
soliciting orders or promoting business. I think that would 
be giving too wide an interpretation to the test. 

It is my view the complainant has not proved to the 
required standard that Mr Trouchet's employment and duties 
are such that the award should apply. In fact the evidence 
is overwhelming that the defendant duties were of a 
managerial nature and only a period well below "wholly or 
mainly" was spent soliciting orders and promoting business. 

Having found that the award does not apply to Mr 
Trouchet I have no alternative but to dismiss both 
complaints. 

In fairness to the complainant and to some extent the 
defendant I believe I should make a finding on the substance 
of the complaints which were also in issue and I refer to the 
failure to pay annual leave entitlements on termination and 
the failure to pay the reasonable expenses incurred in the 
discharge of his duties. 

It seems to me there is no argument by the defendant that 
when Mr Trouchet resigned he was entitled to 5 weeks 
annual leave which had acrued. The Notice of Answer And 
Counter Proposal filed in IRC action 711/92 sets out the true 
position in relation to the amount owing which is in relation 
to annual leave $2999.95 including tax payable. 

There is likewise no argument by the defendant that an 
amount would have been owing to Mr Trouchet for expenses 
incurred in the discharge of his duties with the company 
although the quantity is in dispute. 

As was the practice, all supporting documentation was 
submitted to Miss Kelly and is therefore in the defendants 
control. Again in the Notice of Answer the defendant from 
its records of expenditure has arrived at a figure of the 
expenses due. That figure is $4583.69. 

In Mr Trouchet's letter terminating his employment dated 
24th April 1992 (Exhibit B) he claimed the amount of 
$4542.31 as the amount owing by the company for 
outstanding expenses incurred. 

If it was necessary for me to make a finding as to the 
amount outstanding I would have no problems with doing 
so based on those two figures. 

LONG SERVICE LEAVE— 
Appeals Committee- 

Government Wages 
Employees— 

LONG SERVICE LEAVE APPEAL COMMITTEE 
FOR STATE GOVERNMENT WAGES EMPLOYEES 

Stephen Beeton 

and 

Australian Coastal Shipping Commission 

File No. 30 of 1993. 

MR T J POPE (CHAIRMAN). 
MR L BEECH (EMPLOYEE'S REPRESENTATIVE). 

MR A S CACCAMO (DEPARTMENT OF PRODUCTIV- 
ITY AND LABOUR RELATIONS). 

Perth, 26th day of November 1993. 
Decision. 

Mr Beeton wants service as from 11 January 1982 to be 
deemed continuous for long service leave qualifying 
purposes. 

The facts of this matter are set out below: 

1 Mr S Beeton commenced employment with 
Fremantle Hospital on 11 January 1982 as a shift 
engineer. 

2 He left this position on 18 August 1988. 

3 He commenced with Stateships on the 22 August 
1988. 

4 Whilst in the employ of Stateships, Mr Beeton's 
long service leave conditions are covered by the 
Marine Engineers (Seagoing and Offshore Indus- 
tries Long Service Leave Award 1988). 

Clause 15—claims of the award provides for 
rejected long service leave claims to be appealed 
to the Australian Industrial Relations Commis- 
sion. 

5 A close examination of this award did not reveal 
any jurisdiction for the Long Service Leave 
Committee as constituted by the General Order of 
the Western Australian Industrial Relations Com- 
mission reported at 66 WAIG 319, to hear and 
determine the matter. 

T J POPE, 
Chairman. 

Filed in my office this 26th day of November 1993. 

J G CARRIGG, 
Registrar. 

14061—6 
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UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

James Andrews 
and 

Berrivale Orchards Ltd. 
No. 1240 of 1993. 

COMMISSIONER C.B. PARKS. 
11 November 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, as edited by the Commissioner.) 
THE COMMISSIONER: The matter before the Commis- 
sion is one commenced by way of an application dated 1 
September 1993, wherein Mr James Andrews alleges, 
pursuant to s.29(b)(i) of the Industrial Relations Act 1979 
that he was unfairly dismissed from his employment with 
Berrivale Orchards Ltd on 24 August 1993. 

The Particulars of Claim reveal that the applicant 
commenced employment with the respondent in August 
1989, that he did so as a sales representative and 
subsequently moved to the position of Food Service 
key-account representative. He held that position for 
approximately three years. 

Within the Particulars of Claim, the applicant alleges that 
the unfairness arises from the treatment meted to him by his 
superior, Mr Visic, the State Sales Manager, in that he was 
set performance goals that he was required to achieve but 
which were unreasonable. 

The application made was answered by an agent on behalf 
of the respondent and the alleged unfairness denied. 
Incorporated in that answer were a number of performance 
appraisals, which were exhibited during the hearing. Mr 
Andrews has taken issue with a number of the goals 
expressed therein, particularly in relation to sales targets and 
additionally, the times within which, in certain instances, 
they were expected to be achieved. 

The Commission heard evidence from Mr Visic and his 
superior, Mr Pelly, the Group Manager for W.A., both of 
whom expressed the opinion that Mr Andrews had not 
performed to the levels expected by them, and that those 
levels were not unreasonable. Mr Visic in particular, 
confirms that the memoranda he issued to Mr Andrews over 
a period of time, contained clear warnings that Mr Andrews 
was required to improve his performance, and that if he 
failed to do so, his job was in jeopardy. 

Particular reference was made to the memorandum dated 
9 July 1992 (exhibit A2), wherein it was said that 
justification for the continuation of the position which Mr 
Andrews held would depend upon a substantial increase in 
sales. Then, by memorandum dated 4 August 1993 (exhibit 
A5), Mr Visic drew to the attention of Mr Andrews the areas 
in which, in his view, Mr Andrews had failed. Specific 
objectives were listed therein, with the warning in the 
penultimate paragraph that "Failure on your behalf to 
satisfactorily achieve any of the objectives set as they 
become due will result in the termination of your services." 

Although Mr Andrews has challenged a number of the 
items, the reasonableness and the number of goals contained 
in his performance appraisals—and there may be some 
degree of discrepancy—he has not shown that, overall, the 
appraisals are an unreasonable representation of his levels 
of performance. 

It is apposite that I state that it is not for the Commission 
to usurp the role of an employer in the conduct of its 
business. It remains the right of an employer to bring a 

contract of employment to an end, as equally it remains the 
right of an employee to bring a contract of employment to 
an end. The Commission will only interfere with that right 
if it can be shown that the employer has acted unfairly in 
exercising that right. 

Judgments abound on what constitutes an act of unfair- 
ness. It is not suggested in this case that the employer 
wrongfully acted in the manner of termination. Indeed, the 
employer brought the contract to an end by the payment of 
a sum of damage equal to the period of notice. 

It is apparent that in or about July 1992, Mr Andrews 
challenged that which Mr Visic requested he achieve; that 
he did so to the superior of Mr Visic, Mr Pelly. What 
followed was a joint discussion between the three of them, 
a review of the situation, and amended goals in relation to 
some specified areas. It seems that Mr Andrews achieved 
those goals. Thus, within the operations of the respondent 
there existed a functional avenue through which Mr 
Andrews was able to, in effect, appeal against any 
unjustness he perceived in relation to Mr Visic. Notwith- 
standing that situation, no later appeal was made to Mr 
Pelly. 

It seems to the Commission however, from the testimony 
of both Messrs Visic and Pelly, that Mr Pelly maintained an 
overview of Mr Visic's management of Mr Andrews and 
was satisfied that Mr Andrews had been reasonably dealt 
with throughout. He agreed with the action taken by Mr 
Visic to terminate the services of Mr Andrews. 

In the absence of Mr Andrews showing to the Commis- 
sion that he had been expected to achieve unreasonable 
goals, I have no reason to doubt the veracity of the appraisals 
conducted by Mr Visic. The onus to show that the employer 
acted unfairly is cast upon the applicant and I am not 
satisfied that Mr Andrews has discharged that onus. 

For the foregoing reasons, the Commission is therefore 
of the view that this application should be dismissed. 

Appearances: Mr J. Andrews appeared on his own behalf. 

Mr P.G. Brunner appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

James Andrews 

Berrivale Orchards Ltd. 

No. 1240 of 1993. 

COMMISSIONER C.B. PARKS. 

24 November 1993. 

HAVING heard Mr J. Andrews on his own behalf and Mr 
P.G. Brunner on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edith Fisher 

and 
Totalisator Agency Board. 

No. 650 of 1992. 
COMMISSIONER C.B. PARKS. 

24 November 1993. 
Reasons for Decision. 

THE COMMISSIONER: It is the claim of the applicant that 
she was unfairly dismissed from her employment as the 
Manageress of a Totalisator Agency operated by the 
Totalisator Agency Board (the TAB). It is conceded by the 
TAB that on 2 March 1992 a relationship which it held with 
the applicant had been concluded. However, it is asserted 
that Mrs Fisher had been engaged as an agent and that the 
contractual relationship had not been one of employer and 
employee. Thus the TAB says that the claim does not fall 
within the jurisdiction of the Commission. Proceedings to 
date have been limited to hearing the parties upon the matter 
of jurisdiction. 

The Totalisator Agency Board is a body corporate 
constituted under the Totalisator Agency Board Betting Act 
1960 which authorises, regulates and controls betting on the 
outcome of events via total isators through the TAB and 
betting with the TAB. The betting facility provided by the 
TAB operates through a totalisator system which is able to 
be accessed at numerous premises described as Totalisator 
Agencies. The TAB is empowered to enter into agency 
contracts and to make rules prescribing the duties of its 
officers, agents and employees. 

Totalisator Agencies are operated either by managers and 
their sub-ordinates directly employed by the TAB, or by 
those described as Agents—they may be individual persons, 
partnerships or corporate bodies. 

On 12 June 1970, Mrs Fisher entered into an agreement 
with the TAB wherein she is described as the Authorised 
Agent, being the person appointed and authorised by the 
TAB to conduct Totalisator Agency No. 170 at a particular 
address in the country town of Beverley. That agreement is 
reproduced hereunder— 

"THIS AGREEMENT made the twelfth day of June 
One thousand nine hundred and SEVENTY BE- 
TWEEN TOTALISATOR AGENCY BOARD a body 
corporate constituted by the Totalisator Agency Board 
Betting Act 1960 and having its principal office at 109 
Murray Street Perth in the State of Western Australia 
(hereinafter called "the Board") of the one part and 

EDITH FISHER of 124 Forrest Street, BEVERLEY 
(hereinafter called "the Authorised Agent") of the 
other part 

WHEREAS: 
(a) The Board is the Owner or Lessee of the 

premises mentioned in the first Schedule 
hereto (hereinafter called "the said prem- 
ises"). 

(b) The Board is desirous that a Totalisator 
Agency (hereinafter called "the said 
Agency") be carried on upon the said 
premises pursuant to the authority in that 
behalf contained in the said Act and the 
Authorised Agent has requested appointment 
and authority by the Board to carry on the 
said Agency on the said premises upon and 
subject to the terms and conditions hereinaf- 
ter mentioned. 

NOW THIS INDENTURE WITNESSETH as fol- 
lows: 

1. The Board hereby authorises the Authorised 
Agent to conduct the said Agency on the said 
premises from the date mentioned in the first 
Schedule hereto until the same shall be 
determined as hereinafter provided and 

grants to the Authorised Agent a licence to 
use and occupy the said premises for such 
purpose during the continuance of the term 
of this agreement. 

2. The Authorised Agent shall at all times 
during the said term use his best endeavours 
to carry on the said Agency and to conduct 
the same in a proper orderly and efficient 
manner in accordance with the general policy 
laid down by the Board and without limiting 
the generality of the foregoing shall: 
(a) cause to be displayed in a prominent 

position or positions in the said prem- 
ises such notices as the Board may 
require and shall not display notices of 
any other kind on the said premises 
without the consent in writing of the 
Board first had and obtained. 

(b) Conform in all respects to and observe 
all of the provisions of the Totalisator 
Agency Board Betting Act 1960 and the 
Regulations thereunder applicable to the 
said Agency and observe all operating 
procedures and administrative systems 
from time to time laid down by the 
Board for the general management and 
conduct of Totalisator Agencies. 

(c) Keep and maintain the premises prop- 
erly cleaned and free of rubbish and 
observe the provisions of the Health Act 
the Local Government Act and all other 
Acts having application to the said 
premises and all regulations and orders 
thereunder respectively not involving 
any works of a structural or permanent 
nature. 

(d) In the operation of the said Agency use 
only such tickets forms returns and 
other stationery as are provided or 
approved by the Board. 

(e) Employ such number of persons as shall 
be necessary for the proper and efficient 
conduct of the said Agency and furnish 
to the Board such particulars regarding 
the persons so employed as the Board 
may from time to time require. 

(f) Not bet personally with the Board nor 
permit or allow any person employed by 
him or any person known to be an 
employee of the Board or the employee 
of an Agent of the Board to bet in the 
said Agency whilst such person is on 
duty with the Board or with an Agent of 
the Board. 

(g) Effect a public risk insurance policy in 
an amount not less than $20,000 as 
occupier of the said premises with an 
insurance company approved by the 
Board and also effect and maintain a 
cash in transit burglary and theft insur- 
ance in respect of all cash in his control 
and a fire burglary and theft insurance 
on all furniture fixtures fittings ma- 
chines plant and equipment in the said 
premises belonging to the Board in such 
sums as the Board may from time to 
time determine. 

(h) Keep the said premises open for busi- 
ness on such days and during such hours 
as are from time to time required or 
approved by the Board. 

(i) Not engage nor permit any person in his 
employment to engage in any other 
occupation or business on the said 
premises provided however that the 
Authorised Agent may during such 
times as the said Agency shall not be 
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open to the public for the business of the 
Board engage in any other business 
therein approved in writing by the 
Board. 

(j) Transmit to the Board at the times and 
in such manner as the Board shall from 
time to time direct details of all invest- 
ments received in the said Agency. 

(k) Submit to the Board on the prescribed 
form before 12 noon on each Monday a 
complete return of the activities of the 
Authorised Agent during the week end- 
ing at the close of business on the 
immediately preceding Saturday eve- 
ning together with the payment of an 
amount equal to the difference between 
the sum of the investments (including 
the investments tax) received and the 
valid tickets paid during such week. 

(1) Not at any time directly or indirectly 
divulge communicate or disclose to any 
person any information acquired by him 
in the course of the conduct of the said 
Agency otherwise than in the execution 
of his duties hereunder or as shall be 
authorised by the Board. 

(m) Not permit any person other than his 
employees to use or operate the ma- 
chines plant and equipment belonging 
to the Board on the said premises. 

(n) Permit an officer or other person au- 
thorised by the Board in that behalf to 
enter upon and inspect the said premises 
and the furniture fixtures fittings ma- 
chines plant and equipment of the Board 
therein and also all books papers and 
other records relating to the said Agency 
and the conduct thereof. 

(o) Forthwith upon the execution hereof 
deposit and from time to time deposit 
with the Board such sum or sums of 
money as the Board shall require as a 
guarantee of the performance by the 
Authorised Agent of his covenants and 
agreements herein contained and also 
keep and maintain in the name of the 
Board a guarantee or bond issued by a 
public insurance company for such 
amount as the Board shall from time to 
time consider adequate to cover the 
moneys received at the said Agency in 
respect to investments made thereat. 

(p) Continuously provide adequate working 
capital for the proper operation of the 
said Agency and for carrying on the 
same and furnish to the Board when so 
required proof that he has adequate 
funds available for the purpose afore- 
said. 

(q) Make good all losses sustained by the 
Board resulting from errors or emissions 
on his part or on the part of any of his 
employees in the conduct of the said 
Agency. 

(r) Not sell transfer or assign the benefit of 
this agreement to any person firm or 
corporation without the written consent 
of the Board first had and obtained. 

(s) Pay to the Board as rental for the 
furniture fixtures fittings machines plant 
and equipment on the said premises 
belonging to the Board the amounts as 
are set forth in the third Schedule hereto 
such rental being payable by way of 
deduction thereof from the commission 
due to the Authorised Agent under 
Clause 7 hereof. 

(t) Pay to the Board the sum of $2.00 per 
week towards the cost of the mainte- 
nance and repair of the said premises 
and the furniture fixtures fittings plant 
machines and equipment therein which 
sum shall be deducted from the commis- 
sion payable to the Authorised Agent 
under Clause 7 hereof provided however 
that no moneys shall be payable to the 
Board under this clause in any week in 
which the net turnover of the said 
Agency is less than $4,000. 

(u) Bear and pay all costs and expenses in 
connection with the operation of the 
said Agency other than the cost of 
telephone and teleprinter charges in- 
curred in transmitting messages to the 
control centre of the Board and of 
stationery printed material and radio 
and other information supplied to the 
Authorised Agent by the Board. 

(v) Forthwith report to the Board any 
damage to or want of repair of the said 
premises or the furniture fixtures fit- 
tings machines plant or equipment of 
the Board therein. 

3. This Agreement may be determined at any 
time by either party giving to the other of 
them one calendar month's written notice in 
that behalf. 

4. If the Authorised Agent shall at any time: 
(a) fail to observe or commit any breach of 

any of the provisions hereof, or 
(b) become subject to or take advantage of 

any law relating to bankruptcy or insol- 
vency; or 

(c) have or suffer an execution to be levied 
on his property or any part thereof; or 

(d) die; 
then and in any such case the Board may 
forthwith determine this agreement. 

5. The Authorised Agent shall not be required 
and need not be in personal attendance at the 
said premises during the times the same shall 
be open for business. 

6. On the determination of this agreement the 
Authorised Agent shall forthwith account to 
and pay to the Board all moneys then held by 
him for and on behalf of the Board or payable 
by him to the Board hereunder and shall also 
deliver to the Board in good order repair and 
condition all stationery tickets furniture 
fixtures fittings machines plant equipment 
and all other property of the Board for the 
time being on the said premises and in default 
or failure on the part of the Authorised Agent 
to observe or perform any covenant or 
agreement on his part herein contained the 
Board shall have recourse to the moneys 
deposited with it by the Authorised Agent 
pursuant to clause 2 (o) hereof (but without 
prejudice to its rights of recourse by any 
other means) to make good any loss suffered 
by the Board but subject thereto the said 
moneys so deposited with the Board shall be 
repaid to the Authorised Agent with interest 
thereon at such rate as the Board shall from 
time to time determine. 

7. The Board shall pay to the Authorised Agent 
during the term hereof a commission set forth 
in the second Schedule hereto. 

8. To assist the Authorised Agent in the conduct 
of the said Agency the Board shall furnish the 
Authorised Agent with copies of all operat- 
ing manuals procedures circulars and other 
printed matter from time to time produced by 
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the Board for the better and more efficient 
conduct of authorised Agencies. 

9. This Agreement shall cancel and be deemed 
to supersede as from the date hereof all prior 
existing agreements between the Board and 
the Authorised Agent. 

10. Whenever herein appearing and the context 
so permits or requires: 
(a) the term "Authorised Agent" where 

there is more than one Authorised Agent 
party hereto shall include the Au- 
thorised Agents and each and every one 
of them and the covenants and agree- 
ments on their part shall be joint and 
several; 

(b) the masculine gender shall include the 
feminine gender; 

(c) the plural shall include the singular and 
vice versa; 

(d) any reference to any Act shall include 
all Acts amending the same or passed in 
lieu thereof. 

IN WITNESS whereof the parties hereto 
have hereunto set their hands and seals the 

day 
of . One thousand nine hundred 
and seventy 

THE FIRST SCHEDULE HEREINBEFORE RE- 
FERRED TO: 

Premises: The premises situate at Vincent Street, 
BEVERLEY and known as T.A.B. Agency No. 170 
Date of Commencement of Agreement: 16th May, 
1970. 

THE SECOND SCHEDULE HEREINBEFORE RE- 
FERRED TO: 

Commission: (a) Opening fee of $2.25 per hour to 
be paid on a weekly basis according 
to the hours that the agency is open to 
the public as authorised by the Board; 
plus 
(b) An amount of one cent (1c) per bet 
on the net investments; plus 
(c) Commission on weekly turno- 
ver— 

Up to $6000 : 21/2% 
From $6,001 to $10,000 : 172% 
Over $10,000 : 1% 

THE THIRD SCHEDULE HEREINBEFORE RE- 
FERRED TO: 

Hire Charges (Rental) 
One Machine : $3.50 per week 
Two Machines : $7.00 per week " 

On 2 March 1992, the Agency Agreement was brought 
to an end by the TAB and the agency which Mrs Fisher had 
operated was closed in accordance with correspondence 
issued to Mrs Fisher by the TAB on 6 September 1991 
(exhibit R) and 17 February 1992 (exhibit S). In its letter of 
6 September 1991, the TAB stated— 

It has now been decided that steps should be taken 
to convert the Beverley facility to a Pubtab or Clubtab 
outlet or failing that, possibly operate the agency 
jointly with another business as a sub-agency. In this 
direction, options available in the town will be 
canvassed in the near future in conjunction with you. 

This decision was based on such factors as the level 
of turnover, restricted service and economic viability 
of the existing agency. It was certainly not a reflection 
on your performance as a valued agent of the Board. 

Although the standard agent agreement provides for 
termination of the arrangement by the giving of one 
month's notice by either party in writing, it has been 
decided on this occasion, as special consideration, to 

give six month's notice of our intent. Accordingly, this 
notice is now given " 

Thus there is no dispute between the parties that the 
Agency Agreement to which Mrs Fisher had been party, was 
terminated through no fault of her own. 

It is submitted on behalf of the applicant that the Agency 
Agreement (supra) is a contract of services and not a 
contract for services, as is asserted by the TAB. The status 
of Mrs Fisher thereunder, it is said, is to be ascertained from 
the terms of the Agency Agreement as they apply to the 
parties named therein. Whatever other arrangements the 
TAB may have entered into with other parties also described 
as Totalisator Agents, is said not to be relevant. In essence, 
it is argued for the applicant that the degree of control which 
the TAB had been entitled to exercise over Mrs Fisher, and 
to a large degree did exercise by means of the Agency 
Agreement, was such that the relationship created was that 
of employer and employee. That, it is said, was held to be 
so by the Industrial Appeal Court when it considered the 
terms of an Agency Agreement that the TAB had been party 
to prior to the version made with Mrs Fisher; the version 
made with Mrs Fisher not being so different in its material 
terms, it is said. The judgement to which the Commission 
is referred is in the matter of an appeal by the TAB against 
an order dismissing its preliminary objection to an award 
being made in response to an application by The Commis- 
sion Agents Union of Workers of Western Australia, Appeal 
No. 2 of 1968 (49 WAIG 24). 

The TAB, on the other hand, argues that the Agency 
Agreement entered into with Mrs Fisher is different to that 
considered in Appeal No. 2 of 1968 (op.cit). It is one 
formulated subsequent to the judgement of the Industrial 
Appeal Court and has been purposely drafted so as to clarify 
and express the true relationship intended between the TAB 
and Totalisator Agents in the operation of agencies which 
fall into the category of agency that had been held by Mrs 
Fisher. Her agreement is a post-judgement formulated 
Agency Agreement and is of the type which The Commis- 
sion Agents Union of Workers of Western Australia, after 
lengthy litigation, had at that time accepted as not 
establishing an employer and employee relationship. 

Although the application presently before the Commis- 
sion is one made by Mrs Fisher in her own right, pursuant 
to s.29 of the Industrial Relations Act 1979 it can be likened 
to the tip of an iceberg. Her action parallels a similar 
application by another Totalisator Agent (application No. 
263 of 1992), who also claims to have held the status of an 
employee with the TAB; a view apparently held by a number 
of such Totalisator Agents and one which is currently 
propounded by The Commission Agents Union of Workers 
of Western Australia—a situation drawn to the attention of 
the TAB in these proceedings and accompanied by an 
invitation to treat with the Union in relation to its quest to 
achieve additional benefits for Totalisator Agents of the type 
applicable to those persons the TAB recognises as its agency 
employees. 

The Commission is satisfied from what it has heard that 
notwithstanding it is asked to rule upon the status of Mrs 
Fisher, and that for her part such should be limited to a 
consideration of the relationship she had held with the TAB, 
there is a clear implication that the decision upon the 
preliminary matter has the potential for a greater influence 
upon relations applicable to other Totalisator Agents. In 
order that that may be put into perspective, I believe it 
apposite that the Commission relate shortly the historical 
positions taken by those who have been interested to have 
the relationships between Totalisator Agents and the TAB 
legally declared. A history adequate for the purposes of 
these Reasons is to be found in the Judgement of the 
Industrial Appeal Court in Appeal No. 8 of 1967, the 
Totalisator Agency Board v. The Commission Agents Union 
of Workers of Western Australia (47 WAIG 941). That 
appeal was against a decision of the Chief Commissioner 
wherein he dismissed a preliminary objection by the TAB 
to an award issuing out of a claim for such by the Union, 
based on the ground that the relationship between members 
of the Union and the TAB was that of employer and 
independent contractors, and not master and servants. The 
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appeal was upheld for reasons not presently relevant and the 
matter remitted for the Commission for re-hearing. The 
substance of that appeal led the Industrial Appeal Court to 
make the following historical observation— 

" The respondent union is comprised of commission 
agents who work for (to use a neutral phrase) the 
appellant board. For some considerable time they have 
sought to have their conditions of employment brought 
under the control of the Industrial Commission in 
pursuance of the Industrial Arbitration Act. Their 
attempts have been strenuously resisted by the board 
on the ground that the commission agents are not 
servants but independent contractors. That is and 
always has been the main matter of controversy 
between the parties, and it is somewhat surprising and 
regrettable that there are no less than five proceedings 
which have come before the Industrial Commission and 
on appeal to this court, in most of which this question 
was of vital importance. The recent proceedings were 
the first in which battle was actually joined between the 
parties on it. The first proceeding was an application 
by The Commission Agents' Society (as it then was) 
for registration as an industrial union of workers. This 
was opposed by the appellant. The Society challenged 
the right of the appellant to be heard and this court held 
on appeal that before they could be heard the appellants 
would have to justify their right to object under the 
provisions of s.ll(4) of the Act by showing that they 
employed or usually employed or were likely to 
employ members of tire Society as workers. As a result, 
the board withdrew from the proceedings and the 
application for registration was allowed to proceed 
without opposition. By a majority the commission 
directed registration of the union. The view of the 
majority being expressed by the Chief Commissioner 
as follows: (WAIG Vol. 45, P. 573)—"In directing the 
Registrar to register the applicant Society, I am not, 
nevertheless, satisfied that the commission agents are 
workers within the meaning of the Act. I believe I 
should have much more information before me from 
anyone who wants to submit that they are not workers 
before I could arrive at such a definite conclusion. I 
would not go further than saying that the Registrar 
should be directed to register the applicant Society in 
view of the fact that they have conformed to all the 
necessary statutory prescribed conditions associated 
with registration." 

Having been granted registration the respondent 
union filed the present reference of an industrial dispute 
and subsequently the board filed an application for 
cancellation of registration. 

The application for cancellation came on for hearing 
before the Commission in Court Session on the 5th 
May 1967 and it was dismissed. It is, however, 
apparent from a perusal of the reasons of Mr 
Commissioner Kelly who gave the leading judgment, 
that the application was strangled at birth because of 
the refusal of the board to canvass the question of 
whether the Society members were workers under the 
Act. As the Commissioner put it as pp. 450 and 451 of 
the report: "The ground upon which the application is 
based is that the union was registered erroneously or 
by mistake in that the Registrar was directed by the 
Commission in Court Session to register the union, the 
said commission not having first found that the 
members of the then applicant Society were workers 
within the meaning of s. 8 of the Act. 

The eligibility of the Society for registration depends 
however not on any finding of the Commission in Court 
Session but on whether its members are in fact workers 
and the commission can neither enlarge nor diminish 
its jurisdiction and powers in relation to registration of 
unions by an erroneous findng (sic) or by making no 
finding at all. It follows that if at the relevant time the 
members of the union were workers then the union was 
validly registered. If they were not members then the 
purported registration is a nullity. Whether they were 
workers or not is the question which must, in my view. 

be answered before it can be decided whether the 
Society was erroneously registered. In the present 
proceedings the applicant has in express terms ex- 
cluded that question from the scope of the application, 
and I think we have no alternative but to dismiss the 
application." 

The result was that a further opportunity of deciding 
the really vital question arising between the parties was 
lost. Now however at last it has been made a subject 
of direct controversy between the parties and the Chief 
Commissioner has given his answer. " 

(p. 942 et seq) 
The judgement of the Industrial Appeal Court in Appeal 

No. 8 of 1976 (op.tit) was that the Chief Commissioner 
applied the wrong onus of proof and, as observed earlier 
herein, remitted the matter to the Commission for re- 
hearing. A re-hearing of the remitted matter. No. 34 of 1966, 
was conducted by a different Commissioner and the decision 
delivered in April 1968 (48 WAIG 167). Therein the 
Commission stated that the onus of proof was cast on the 
applicant union to establish that the TAB did employ, or was 
likely to employ, its members as employees, and that the 
Union then set out to show that persons (not being 
managers) who were then engaged by the TAB to operate 
Total isator Agencies, were employees. Considerable docu- 
mentary evidence had been submitted to the Commission, 
including an Agency Agreement in one form and one of 
another form which had been implemented from August 
1966. One Totalisator Agent, Mr J.D. Reid, was called by 
the Union to give evidence. He was found by the 
Commission to be an employee, however it was said that 
whether each Totalisator Agent is in fact an employee or not 
can only be determined on the known circumstances of each 
case. Having found Mr Reid to be an employee, the 
Commission held that the preliminary objection by the TAB 
should be dismissed and ordered accordingly. 

The TAB instituted appeal No. 2 of 1968 (op.cit) against 
the decision of the Commission regarding the employee 
status of Totalisator Agent, Mr J.D. Reid. In its judgement 
delivered January 1969, the Industrial Appeal Court upheld 
the decision of the Commission at first instance, thus 
confirming it was open for the Union to pursue an award. 

In May 1969 a conference, chaired by the Commissioner 
who had determined Mr Reid to be an employee, was 
convened and attended by the Union and the TAB in an 
endeavour to settle the differences between the parties 
arising out of the claim by the Union for an award. A basis 
of settlement was recommended to the parties by the 
Commissioner (exhibit D) which involved the continued 
general application of the principal and agent Agreement 
between the TAB and Totalisator Agents; changes to be 
made in some terms of such agreement; settlement of any 
dispute which might arise under the terms of such 
agreement, by a private arbitrator; discontinuance of the 
Union's claim for an award before the Commission. The 
Commissioner also suggested to the parties that should they 
follow the course recommended, they be joint signatories to 
a letter of advice to the agents effected by the terms of 
settlement. Later in the month of May 1969, the TAB 
communicated with its agents (exhibit C), and the Union 
with its membership (exhibit E), advising that a settlement 
had been reached. It then transpired that Totalisator Agents 
continued to work under Agency Agreements and the Union 
abandoned the pursuit of an award. 

The parties subsequently had recourse to private arbitra- 
tion so as to determine levels of remuneration for Totalisator 
Agents who were parties to Agency Agreements. In August 
1984 the private arbitrator issued his decision (exhibit T) 
and increased the rates of remuneration to such agents. 

Since the settlement reached in 1969, and until recently, 
there has been a preparedness by Totalisator Agents and the 
Union not to disturb the principal and agent relationship. 
However, it ought be recorded that in 1980 Mr G.D. 
Johnson, who is now Director, Corporate Services for the 
TAB, reported to the governing body of the TAB that some 
agents viewed themselves as being employees. It was then 
his opinion that such a perception might be influenced by 
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the franchisement of Totalisator Agencies so that they may 
be purchased and any good will created, on-sold. A franchise 
system of that nature was subsequently introduced. In or 
about 1981, a franchise arrangement was offered to Mrs 
Fisher. She declined the offer. 

The Commission has been referred to the decisions of 
various tribunals which are said to contain the tests that need 
be applied when considering whether the relationship Mrs 
Smith held with the TAB was one of employee or an 
independent contractor. The ratio of such decisions deliv- 
ered prior to 1969 having been considered by the Industrial 
Appeal Court in appeal No. 2 of 1968, and those of more 
recent origin by the Full Bench of the Commission in the 
matter of The Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch v. PB and KA 
Brajkovich Pty Ltd (71 WAIG 23). Therein the Full Bench 
unanimously held— 

"One should look at the terms of the contract first. 

The essence of a contract of service is the supply of 
the work and skill of a man [see per Dixon J. in 
Humberstone v. Northern Timber Mills (op. cit.) at 
pages 404-405], 

The control test is not a rule of law, but it is the vital, 
or at least a vital factor, which has been treated 
frequently as critical and decisive of the legal quality 
of the relationship of employer and employee [see 
Gould v. Minister of National Insurance (1951) 1 KB 
731 at 734 and TWU v. Readymix Group (WA) and 
Others (op. cit.)]. 

The control test must be applied to the reality and 
totality of the relationship between two persons and not 
to the work itself, (at least not in isolation). In other 
words, one uses the test to determine whether and what 
relationship exists between the two persons involved 
(if two there are) [see Humberstone v. Northern Timber 
Mills (op. cit.) per Dixon J. at pages 404-405, where 
His Honour said]:— 

For a case like the present, the test of the 
existence of the relation of master and servant is 
still whether the contract placed the supposed 
servant subject to the command of the employer 
in the course of executing the work not only as to 
what he shall do but as to how he shall do it... The 
question is not whether in practice the work was 
in fact done subject to a direction and control 
exercised by an actual supervision or whether an 
actual supervision was possible but whether 
ultimate authority over the man in the perform- 
ance of his work resided in the employer so that 
he was subject to the latter's order and directions. 
In the present case the contract by the deceased 
was to provide not merely his own labour but the 
use of heavy mechanical transport, driven by 
power, which he maintained and fuelled for the 
purpose. The most important part of the work to 
be performed by his own labour consisted in the 
operation of his own motor truck and the essential 
part of the service for which the respondents 
contracted was the transportation of their goods by 
the mechanical means he thus supplied. The 
essence of a contract of service is the supply of the 
work and skill of a man. But the emphasis in the 
case of the present contract is upon mechanical 
traction. This was to be done by his own property 
in his own possession and control. There is no 
ground for imputing to the parties a common 
intention that in all the management and control 
of his own vehicle, in all the ways in which he 
used it for the purpose of carrying their goods he 
should be subject to the commands of the 
respondents. In essence it appears to me to have 
been an independent contract. 

The question asked in that case was whether ultimate 
authority over the man in the performance of his work 
resided in the employer. 

Control may be actual, or it may be where there is 
authority to control [see FCT v. J. Walter Thompson 
(Australia) Pty Ltd (1944) 69 CLR 227, Zuijs v. Wirth 
Bros Pty Ltd (1955) 93 CLR 561 and Attorney General 
for NSW v. Perpetual Trustee Co Pty Ltd (1952) 85 
CLR 237 at 299-300 per Kitto J.]. 

The current situation at law, as we apprehend it, is 
really that one uses a multi-factor approach with 
control as the foremost consideration [see Stevens v. 
Brodribb Sawtnilling Co Pty Ltd (op. cit.) per Mason 
J. at page 24]. Brennan J. agreed and Wilson and 
Dawson J.J. regarded the test as the surest guide to 
whether a person was contracting or was an employee 
(see pages 36-37). It is still, therefore, the main 
determinant. 

It is not uncommon (in fact all too common) for 
parties to seek to avoid the legal consequences arising 
from the existence of an employer/employee relation- 
ship by referring to their arrangements by some other 
name or characterising it otherwise. 

It is patently clear that the parties cannot change their 
status, contractedly, merely by putting a label on it [see 
Massey v. Crown Life Insurance Co (1978) 2 All BR 
576 at 579 and Narich Pty Ltd v. Commissioner of 
Pay-Roll Tax (op. cit.) at pages 600-601]. 

It matters not whether the contract is reduced to 
writing, evidenced in writing, partly oral and partly in 
writing, or simply oral, in our opinion; those observa- 
tions still apply. 

As to the indicia, one is required to balance them in 
determining the nature of the contract, but subject to 
the primacy of the control test. 

We should also observe that the organisation test was 
accepted as secondary (but nonetheless as a test) by 
Kennedy J. in TWU v. Readymix Group (WA) and 
Others (op. cit.) at page 1718, and by Mason J. in 
Stevens v. Brodribb Sawtnilling Co Pty Ltd (op. cit.), 
a view which we respectfully adopt.'' 

(p. 24 et seq) 
It was held by the Industrial Appeal Court in appeal No. 

2 of 1968 (op.cit) that many of the clauses in the contract 
under consideration at that time were neutral so far as the 
problem before the Court was concerned, in that they would 
be equally apt whether the agent were a servant or an 
independent contractor. The Commission is satisfied that the 
same is able to be said of the comparative clauses in the 
Agency Agreement of Mrs Fisher. Although a number of 
such clauses have been re-worded, their effect is no different 
in my view. Those provisions of the Agency Agreement 
which I believe are relevant to the determination of this 
matter are repeated hereunder— 

"WHEREAS: 

(b) The Board is desirous that a Totalisator 
Agency (hereinafter called "the said 
Agency") be carried on upon the said 
premises pursuant to the authority in that 
behalf contained in the said Act and the 
Authorised Agent has requested appointment 
and authority by the Board to carry on the 
said Agency on the said premises upon and 
subject to the terms and conditions hereinaf- 
ter mentioned. 

NOW THIS INDENTURE WITNESSETH as follows: 

(2) The Authorised Agent shall at all times during the 
said term use his best endeavours to carry on the 
said Agency and to conduct the same in a proper 
orderly and efficient manner in accordance with 
the general policy laid down by the Board and 
without limiting the generality of the foregoing 

(b) Conform in all respects to and observe all of 
the provisions of the Totalisator Agency 
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Board Betting Act 1960 and the Regulations 
thereunder applicable to the said Agency and 
observe all operating procedures and admin- 
istrative systems from time to time laid down 
by the Board for the general management and 
conduct of Totalisator Agencies. 

(e) Employ such number of persons as shall be 
necessary for the proper and efficient conduct 
of the said Agency and furnish to the Board 
such particulars regarding the persons so 
employed as the Board may from time to 
time require. 

(h) Keep the said premises open for business on 
such days and during such hours as are from 
time to time required or approved by the 
Board. 

(r) Not sell transfer or assign the benefit of this 
agreement to any person firm or corporation 
without the written consent of the Board first 
had and obtained. 

(t) Pay to the Board the sum of $2.00 per week 
towards the cost of the maintenance and 
repair of the said premises and the furniture 
fixtures fittings plant machines and equip- 
ment therein which sum shall be deducted 
from the commission payable to the Au- 
thorised Agent under Clause 7 hereof pro- 
vided however that no moneys shall be 
payable to the Board under this clause in any 
week in which the net turnover of the said 
Agency is less than $4,000. 

(u) Bear and pay all costs and expenses in 
connection with the operation of the said 
Agency other than the cost of telephone and 
teleprinter charges incurred in transmitting 
messages to the control centre of the Board 
and of stationery printed material and radio 
and other information supplied to the Au- 
thorised Agent by the Board. 

4. If the Authorised Agent shall at any time: 
(a) fail to observe or commit any breach of any 

of the provisions hereof, or 
(d)   

then and in any such case the Board may forthwith 
determine this agreement. 

5. The Authorised Agent shall not be required and 
need not be in personal attendance at the said 
premises during the times the same shall be open 
for business. 

7. The Board shall pay to the Authorised Agent 
during the term hereof a commission set forth in 
the second Schedule hereto. 

8. To assist the Authorised Agent in the conduct of 
the said Agency the Board shall furnish the 
Authorised Agent with copies of all operating 
manuals procedures circulars and other printed 
matter from time to time produced by the Board 
for the better and more efficient conduct of 
authorised Agencies. " 

The introductory paragraph (b) of the Agency Agreement 
is a statement of intent by the TAB to have a Totalisator 
Agency operate at the identified premises and that Mrs 
Fisher, described as the Authorised Agent, has sought 
appointment and authority to carry on that agency. That 
wording does not in my view have any one meaning and may 
apply equally to an employee or a contractor. Whatever the 
status, it is subject to the subsequent terms and conditions 
of the agreement and therefore conditioned by them. 

The preamble to clause 2 commands Mrs Fisher to 
conduct the agency in accordance with the general policy 
laid down by the TAB, which is to be read as also inclusive 
of the specific commands expressed in paragraphs (b), (e) 
and (h), wherein Mrs Fisher is required to observe operating 
procedures and administrative systems laid down by the 
TAB, to employ persons to ensure the proper and efficient 
conduct of the agency and finally to keep the agency open 
for business at times required by the TAB. The evidence has 
been that the Board has approved the alteration of daily 
opening or closing times, however there was a clear 
implication that the agency of Mrs Fisher, being a restricted 
one, was required to be open on the allocated days. It is 
therefore my view that the foregoing three paragraphs 
strongly suggest a contract of service. Paragraphs (r), (t) and 
(u) are of the type which the Industrial Appeal Court held 
" would appear more apt in a contract for services than 
in a contract of service, but there is nothing in any of them 
which is basically incompatible with a contract of service." 

Clause 4 (a) empowers the TAB to terminate the 
agreement forthwith should Mrs Fisher have failed to 
observe or have committed any breach of any of the 
provisions of the agreement. That, combined with clause 2 
(b), (e) and (h), gives the TAB absolute control. Notwith- 
standing the apparent neutral statement of clause 8 that the 
TAB will furnish the agent with copies of all operating 
manuals, procedures, circulars and other printed matter, 
such must be read in conjunction with the commands in 
clause 2. Each of the immediately foregoing provisions 
seems more appropriate to a contract of service. 

Clause 5, on the face of it, provided freedom to Mrs Fisher 
to elect whether she attended the agency or not during the 
time it was open for business. It is a provision more of the 
type expected to be found in a contract for service, but by 
itself it is not conclusive. Clause 7, which provides for 
remuneration by way of a Commission set forth in the 
second Schedule, may apply to either a contract of service 
or one for service. 

The terms of the Agency Agreement, when considered 
overall, lead me to conclude that Mrs Fisher had been 
required to operate the agency in a particular way and to 
maintain a profile which was a mirror image of how the 
TAB wishes to operate and be publicly recognised through 
the medium of the agencies it operates in its own right, and 
any operated by authorised agents. It therefore seems to me 
that the agency of Mrs Fisher should be viewed as an 
integral part of the betting agency organisation administered 
and controlled by the TAB. The capacity in which she 
worked made her part of that organisation. 

There was substantial documentary and oral evidence put 
before the Commission, much of it directed beyond the 
circumstances of Mrs Fisher and aimed at providing a broad 
picture of the various types of agencies, how they may be 
compared with each other and the policy of the TAB towards 
those agencies. That has helped the Commission to 
understand the organisational environment in which the 
agency of Mrs Fisher operated. However the focus must still 
remain upon the contract relationship which had existed 
between the contending parties: The TAB and Mrs Fisher. 

The evidence reveals that Mrs Fisher believed herself to 
be an employee of the TAB and that she signified such was 
the case in her annual taxation return. It was also said by her 
that such return was a Business Return, but there is no 
evidence that the cause for such a return was the conduct of 
the agency. It may be that Mrs Fisher is a landlady. 

There is evidence that Mrs Fisher was assisted in the 
operation of the agency from time to time by family 
members and that, on occasion, she employed persons in the 
agency to continue the operation of the agency during her 
short-term absences. Such conduct by Mrs Fisher is 
indicative that her contract with the TAB may be one for 
service, but it is not conclusive. Mrs Fisher brought her 
labour and therefore her skills, and very little else, into the 
working relationship. 

Having weighed the competing indicia it is my belief that 
they lean in favour of Mrs Fisher having been a party to a 
contract of service. I am reinforced in that view because I 
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do not discern any materially relevant differences in the 
terms of her Agency Agreement to those upon which the 
Commission decided Mr Reid to be an employee. Thus 1 
declare that Mrs Fisher had been an employee of the TAB 
and therefore the Commission has the necessary jurisdiction 
to further hear and determine her application. 

Appearances: Mr K.J. Trainer appeared on behalf of the 
Applicant. 

Ms S.C. Lloyd appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edith Fisher 

and 
Totalisator Agency Board. 

No. 650 of 1992. 
COMMISSIONER C.B. PARKS. 

24 November 1993. 
Declaration. 

HAVING heard Mr K.J. Trainer on behalf of the Applicant 
and Ms S.C. Lloyd on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby declares— 

That Mrs Fisher had been an employee of the 
Totalisator Agency Board prior to 2 March 1992 and 
therefore the Commission has the necessary jurisdic- 
tion to further hear and determine her application. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Felicity Head 

and 
Alsco Linen Service Pty Ltd. 

No. 805 of 1993. 
COMMISSIONER GL. FIELDING. 

5 November 1993. 
Reasons for Decision. 

THE COMMISSIONER: The Respondent carries on the 
business, amongst other things, of renting goods such as 
towels, bed and table linen, work clothing and other 
garments to commercial enterprises. For this purpose, at all 
material times, the Respondent employed two salespersons. 
One of those salespersons was the Applicant who was 
employed from 1 May 1991 until on or about 17 May 1993. 
Her task was to obtain rental contracts for the Respondent 
from customers south of the Swan River. The other 
salesperson, Mr Martino, was assigned to perform the same 
function for customers based north of the River. Both the 
Applicant and Mr Martino were responsible to the sales 
manager, Mr Pigliardo, who in turn was answerable to the 
state manager. 

It was a term of the Applicant's employment that she was 
to be paid a monthly retainer and car allowance, together 
with a commission calculated on the value of a month's 
revenue resulting from the rental contract entered into as a 
result of her efforts. The rate of commission varied 
depending on the nature of the goods to be supplied, and in 
some cases on the length of the hiring. The terms governing 
the payment of the commission provided that a commission 
of 10% was to be paid on the estimated revenue from any 

such contract in the month in which the goods were first 
supplied to the customer under that contract. This commis- 
sion was paid against the full commission which was 
payable after the customer had made two monthly payments 
under the contract, which meant that the commission was, 
in practical terms, not payable, at the earliest, until three 
months after the contract was first entered into. 

The Respondent set the salespersons a target budget, 
which for the financial year 1992/93 required them to each 
obtain revenue of $1,600 per month. There is a difference 
of opinion between the Applicant and the Respondent as to 
whether this budget was based on the estimated revenue at 
the time the contracts were made or on the commissionable 
revenue, that is, the actual revenue determined after two 
monthly instalments had been paid. The Applicant says that 
it was the former; the Respondent says that it was the latter. 

Early in May or late in April last, the Respondent 
determined to dismiss one of its salespersons as its revenue 
to that time was well below budget. The Respondent 
selected the Applicant to suffer this fate because, for the six 
months up to and including 31 December 1992, its officers 
considered that she had not achieved the budget target set 
for her in that period. In the Respondent's opinion, her sales 
results were inferior to those of Mr Martino. Accordingly, 
on 17 May she was dismissed with two weeks' pay in lieu 
of notice, as required by the relevant award. 

The Applicant complains that her dismissal was unfair 
and seeks reinstatement. She asserts that she achieved better 
sales results than Mr Martino and contends that if anyone 
had to be dismissed it ought therefore to have been him. 
Furthermore, she denies that she did not achieve the budget 
target set for her. She claims that she had achieved her 
budget on the basis of estimated rather than commissionable 
sales. In any event, in assessing her performance against 
budget, the Applicant asserts that the Respondent failed to 
take into account that in the period prior to her dismissal she 
had taken six weeks' leave. Moreover, the Applicant 
contends that the method of her dismissal was so flawed as 
to be unfair because, it is alleged, she received no prior 
warning that her employment was in jeopardy or indeed that 
she was failing to achieve budget. In fact, she asserts that 
such indications as there were pointed to the Respondent 
being satisfied with her work in that the sales analysis board 
in the Sales Department office showed her to be achieving 
budget. In addition, she says she was informed in March by 
the office manager that consideration was being given by the 
Respondent to providing her with a car in the new financial 
year as part of her remuneration package. 

There is a marked degree of conflict in the evidence 
adduced in these proceedings, both as to the circumstances 
surrounding the manner of the Applicant's dismissal and as 
to the relative performance of the two salespersons. Neither 
the Applicant, nor Mr Pigliardo impressed me as being 
reliable witnesses. Both were to varying degrees evasive and 
at times appeared excessively defensive. Likewise, Mr 
Martino left me with the impression that he was too intent 
on defending his position without offending the Applicant. 
The result was that his evidence was, in part, vague and 
conflicting. I was more impressed by the evidence of the 
office staff, particularly that of Mrs Gordon, the bookkeeper, 
and that of Misses Wood and Smith, the receptionist and 
clerk respectively, each of whom appeared to give an 
uninhibited account of the events with which they were 
familiar. Likewise, Mr Marsh, the Respondent's office 
manager, left me with the distinct impression that he not 
only had a clear understanding of the arrangements under 
which salespersons were employed, in particular those under 
which the Applicant was employed, but had a good and clear 
recollection of the events in question. Unlike the Applicant 
and Mr Pigliardo, he was prepared to testify only as to 
matters of which he had some knowledge and did so without 
inhibition. 

On balance, I am satisfied and find that the budget set for 
the salespersons was settled on the basis of actual revenue 
and not on revenue estimates. Actual revenue, rather than 
estimated revenue, is, I would have thought, more important 
in a sales orientated business. Not only do I consider it 
would be odd for a budget to be based on revenue estimates 
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rather than actual revenue, but I was most impressed by the 
evidence of Mr Marsh in this regard, which in some degree 
was supported by the evidence of Mr Martino as well as that 
of Mr Pigliardo. I consider it notable that in her letter to the 
Respondent's managing director complaining of her dis- 
missal, the Applicant did not complain of being wrongly 
assessed against the budget, but just that she had achieved 
better results than Mr Martino. I have little doubt that the 
current monthly figures displayed on the sales analysis 
board in the Sales Department office were based on the 
estimated revenue for that month, but that is not to say that 
the budget given to the employees was calculated on the 
same basis. Indeed, I accept Mr Marsh's evidence that when 
the sales figures were discussed with him by the salesper- 
sons, as was periodically the case, comparisons were always 
made with commissionable sales rather than estimates. 

However, in my view it matters not which way the budget 
was calculated. The evidence is clear, and I accept it to be 
a fact, at least on balance, that the Applicant was dismissed 
not simply because she did not achieve the budget set for 
her, but also because her sales figures were less attractive 
than those of Mr Martino. 

On the evidence adduced in these proceedings for the 
period from 1 July 1992 until 31 December 1992, which was 
the period the Respondent says was taken into account in 
assessing the relative performance of the Applicant and Mr 
Martino, I am satisfied that Mr Martino achieved more in 
actual revenue for the Respondent than did the Applicant, 
as the Respondent contends. Although the Applicant's 
evidence suggests that in that period she received much 
more commission for the relevant period than did Mr 
Martino, I have some misgivings about the accuracy of those 
figures, given the evidence of Mr Marsh. The Applicant 
suggests that Mr Martino was either paid insufficient 
commission, or Mr Marsh's figures as to Mr Martino's 
actual sales are inaccurate. Having regard to what Mr Marsh 
said regarding the books from which the Applicant says she 
took her figures, I am far from convinced that the 
Applicant's calculations are complete. Even if the gross 
sales were taken into account, as the Applicant suggests 
ought to be the case, there is very little to separate the 
performance of the Applicant and Mr Martino, as indeed the 
Applicant acknowledged. 

The Applicant complains that the Respondent overlooked 
the fact that, unlike Mr Martino, she took six weeks' 
holidays in January and February. However, I am satisfied 
and find that the Applicant's performance was judged on the 
period ending 31 December 1992, in which case leave 
considerations would largely be irrelevant, for the great bulk 
of her leave was taken in January and February 1993. As the 
Applicant suggests, the latest actual figures which could be 
taken into account were those up to and including 31 
January. Even in that period the evidence suggests that the 
Applicant did not take significantly more leave than Mr 
Martino. In any event, as indicated I accept the position to 
be that the Applicant was judged on her performance over 
an earlier period. 

Whilst I confess to feeling somewhat uneasy about the 
accuracy of the figures produced by the parties relating to 
the relative performances of the Applicant and Mr Martino, 
on the evidence adduced in the proceedings, I am far from 
convinced, even on balance, that the Applicant's perform- 
ance was better than that of Mr Martino in the relevant 
period and therefore that the Respondent acted unfairly in 
singling out the Applicant for dismissal in preference to Mr 
Martino. 

There is, however, more force to the Applicant's 
complaint based on the manner of her dismissal. The 
contemporary authorities in this and related jurisdictions 
clearly establish that if a dismissal is to be effected fairly 
on the grounds of unsatisfactory performance, a "warning" 
in the nature of an indication that an improvement in 
performance is required, failing which continued employ- 
ment is likely to be in jeopardy, is generally required (see: 
Margio v. Fremantle Arts Centre Press (1990) 70 WAIG 
2559; and see too: Lumsden v. Woodroofe (1979) 46 SAIR 
211). The position is different where the employee exhibits 
an incapacity to perform the work in question, such that an 

opportunity to improve is likely to be an exercise in futility 
(see: Sewards v. Canon Copiers Ltd (1977) 5 1R 277 and see 
too: Kraft Foods Ltd v. Fox (1977) IRLR 431). There was 
no suggestion that the Applicant fell into that category. She 
had teen employed for 18 months without complaint from 
the Respondent that she was incapable of performing the 
work in question. Furthermore, only rarely will a general 
warning to all staff suffice. Rather, as its purpose is to 
reform the employee, it should be administered to employ- 
ees individually. 

I have no doubt that regular meetings were held between 
Mr Pigliardo and the salespersons and no doubt that at those 
meetings the fact that budgets were not being achieved, was 
discussed. Furthermore, I accept that Mr Pigliardo from time 
to time indicated at those meetings that if the budgets were 
not met, the Respondent would look for other sales 
personnel. However, I accept the Applicant's evidence that 
at no time was she told that her achievements were so far 
below budget that her continued employment was in 
jeopardy. It is one thing to say, as 1 am satisfied that the 
Respondent's agents from time to time said, that in the past 
employees had teen dismissed for not achieving budget, or 
that if budgets were not met, new sales personnel would be 
employed, but quite another thing to say that a particular 
salesperson is not achieving budget and for those reasons her 
continued employment is in jeopardy. The sole reason for 
the Applicant's dismissal related to her poor performance. 
Having regard to the nature of her vocation, it was 
incumbent upon the Respondent, through its officers, to 
inform her that it considered her performance unsatisfactory 
and that if her performance did not improve, she would be 
dismissed. It may be, as Mr Pigliardo testified, that he did 
not like castigating sales personnel for fear of undermining 
their motivation, but in a performance orientated vocation 
such as that occupied by the Applicant, a warning is 
ordinarily a prerequisite to a fair dismissal. That is 
particularly so having regard to the fact that the Applicant 
had been employed by the Respondent for a period of more 
than 18 months without any previous warning as to her lack 
of performance. 

On the Respondent's evidence, the Applicant did not 
achieve her sales budget for the financial year 1991/92, yet 
the Respondent retained her in its employment without, as 
1 find, suggesting to her that her future employment was in 
jeopardy. Furthermore, as I find, in March 1993 Mr Marsh 
discussed with her the possibility of her receiving a car as 
part of her remuneration package in the next financial year, 
which could be taken as an indication that her employment 
was secure. I cannot help but conclude that the Applicant's 
attempt in April to pour coffee over Mr Pigliardo may have 
been the inspiration for the Respondent to look more closely 
at the Applicant's performance, despite Mr Pigliardo's 
protestations to the contrary. Whether or not that is the case, 
by failing to indicate to the Applicant that her performance 
was unsatisfactory and that it needed improvement, in my 
view the Respondent erred to such an extent as to render the 
dismissal unfair. 

In my view, the Applicant is entitled to be reinstated in 
her former position with the Respondent and should be 
reinstated. As a general rule, a person found to have been 
unfairly dismissed is entitled to be reinstated unless there 
is good reason not to do so (see: The Federated Miscellane- 
ous Workers' Union of Australia, W.A. Branch v. Coca Cola 
Bottlers, Perth (1991) 71 WAIG 3144, 3149; and see too: 
Corkey v. General Motors-Holdens Ltd (1986) 53 SAIR 531, 
550). The evidence is that, apart from one incident in April 
last, her relations with Mr Pigliardo and the staff were 
cordial. In addition, it appears that since her dismissal she 
has had harmonious contact with the Respondent's represen- 
tatives. It may be that the Respondent has since replaced the 
Applicant with another salesperson, but that fact alone does 
not mean that the Applicant ought not be reinstated (see: 
Chenery v. Klemzig Nursing Home (1988) 55 SAIR 544, 
548). Were it otherwise, it would be simple to defeat the 
provisions of the underlying object of the Industrial 
Relations Act with respect to unfair dismissals. By ordering 
that the Applicant be reinstated, I do not intend to indicate 
that she is immune from the obligation to meet budgetary 
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targets or from dismissal for failing to do so in the future. 
The Respondent is entitled to expect that she will meet its 
performance standards, but equally the Applicant is entitled 
to expect that if she does not she will be given a proper 
indication that her employment is in jeopardy. 

Ordinarily an order for reinstatement is coupled with an 
order that the Respondent reimburse the reinstated employee 
for income lost during the period of unemployment. In this 
case there was some delay in finalising the matter as the 
result of the Applicant's domestic plans. It would be quite 
untenable to expect the Respondent to pay for that delay 
(see: H.A. Davis Motor Service Pty Ltd v. Judd (1993) ADJR 
227). In addition, there was a period following the 
conciliation conference before the Deputy Registrar where 
the Applicant requested that the matter not be listed for 
hearing. In all the circumstances, I consider that the 
Applicant should simply be reimbursed for her lost retainer 
since the last date of hearing of these proceedings, that is, 
15 October, 1993. 

Appearance: Mr M.J. Keogh on behalf of the Applicant. 
Mr P.O. Robertson on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Felicity Head 

and 
Aisco Linen Service Pty Ltd. 

No. 805 of 1993. 
COMMISSIONER G.L. FIELDING. 

8 November 1993. 
Declaration and Order. 

HAVING heard Mr M.J. Keogh on behalf of the Applicant 
and Mr P.G. Robertson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby— 

(1) DECLARES that the Applicant was unfairly 
dismissed from her employment on or about 17 
May 1993. 

(2) ORDERS that upon the Applicant presenting 
herself for work no later than the start of business 
on Monday, the 8th day of November, 1993 the 
Respondent shall re-employ the Applicant as a 
salesperson, and such re-employment shall be 
deemed to have been continuous with her previous 
employment with the Respondent as if she had not 
been dismissed; and further that the Respondent 
shall reimburse the Applicant for her lost earnings 
in the form of her retainer from and after the 15th 
day of October, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.) Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kimberley Thomas Kent 

and 
Montreal Holdings Pty Ltd. 

No. 1029 of 1993. 
COMMISSIONER G.L. FIELDING. 

11 November 1993. 
Reasons for Decision, (extempore) 

THE COMMISSIONER: This is an application brought 
pursuant to section 29(b)(i) of the Industrial Relations Act 
1979 by which the Applicant, who was apparently formerly 

employed by the Respondent as its sales manager, claims 
that he was unfairly dismissed on or about 29 June last and 
seeks re-employment. 

The circumstances surrounding his dismissal are substan- 
tially not in dispute. In any event, I accept the evidence of 
the Applicant in regard to the matter. He impressed me as 
being an honest witness and I have no doubt that his 
evidence is reliable. 

He testified that on or about 25 June he was summoned 
to the office of Mr Tbtungis, who it seems is a principal in 
the Respondent, and accused of attempting to entice at least 
one, if not more, of the Respondent's employees to join him 
in a business of his own, which it was said he was soon to 
commence. The Applicant emphatically denies that he 
encouraged employees to leave the Respondent's employ to 
join him in business. Moreover, he denies that at that time 
he had any intention of forming another business. Indeed, 
he says that he was an undischarged bankrupt and did not 
have the capacity, quite apart from any intention, to establish 
a business. He does not hide the fact that ultimately it was 
his ambition to start his own business, an ambition which, 
he says, the Respondent was well aware of and an ambition 
which he had, at that stage, no intention of pursuing. 

At all events, the Applicant was apparently told by Mr 
Tutungis that he could not be trusted and was told by him 
that his employment was at an end. The following day he 
collected his termination pay, which on the unchallenged 
evidence amounted to payment for work done up to the time 
of his dismissal. His dismissal was in all respects summary. 
Indeed, that does not appear to be disputed by the 
Respondent. The evidence of Mr Evans, who is a person of 
authority in the business of Economic Pest Control for 
whom the Applicant was employed to obtain sales, albeit 
apparently by the Respondent, was that the Applicant was 
summarily dismissed because the Respondent could not 
brook having a sales manager with divided loyalty, that is, 
continuing to work for the Respondent while he was 
planning to establish a business in competition with the 
Respondent and, moreover, encouraged some of its employ- 
ees to join his firm. 

There can be no doubt that if indeed the Applicant had 
committed the deeds complained of by Mr Evans, then the 
Respondent would be entitled to take the action it did and 
the dismissal would not be unfair. The Respondent, having 
summarily dismissed the Applicant, carries the onus to 
establish that there were reasonable grounds for it to believe 
that the Applicant was committing the misdeeds complained 
of. 

On the evidence adduced in these proceedings, albeit 
somewhat brief and not adduced in any professional way, 
I am far from convinced, even on balance, that the 
Respondent had reasonable grounds to conclude that the 
Applicant was seeking to entice persons to join him in 
business. Furthermore, I am far from convinced on the 
evidence, again even on balance, that the Respondent had 
reasonable grounds to believe that the Applicant was 
proposing to establish the business. Apart from the evidence 
of the Applicant, which I accept as being reliable, the person 
who is said to have informed Mr TUtungis that she had been 
invited by the Applicant to join his business denied that she 
received such an invitation, and that she denied that she said 
anything to that effect to Mr TUtungis. On the contrary, she 
asserts that after the Applicant's dismissal, Mr TUtungis 
tried to force her to sign a letter containing a statement that 
she had received such an invitation, which letter she refused 
to sign, saying it was a lie. 

In the circumstances, it would follow that in my view the 
Applicant was unfairly dismissed. However, since the time 
of his dismissal events have moved on somewhat. The 
Applicant's fiancee and his friends have established a pest 
control business for which business the Applicant is now 
working, albeit it seems without remuneration, as its 
salesperson. He has furthermore testified that if he was 
reinstated he would leave the Respondent's employ at or 
about the end of December, when he is discharged from 
bankruptcy, to help carry on the business conducted by his 
fiancee and friends, which business has been financially 
supported by the Applicant's father. 
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It seems to me, therefore, an exercise in futility to order 
that the Applicant be reinstated. On his own admission he 
would be in employment for little more than six weeks. The 
evidence of Mr Evans is that appointments for the sales 
manager are made some time ahead and it would be 
impracticable to usefully employ him for such a short 
period. Furthermore, I consider that the Respondent would 
be entitled to hold the view, which it clearly does, that if the 
Applicant was to work for it for that short period, it would 
have no guarantee that the Applicant would devote his 
undivided loyalties to the Respondent's business, given that 
he was himself about to go into competition with the 
Respondent. In other words, the Respondent has lost trust 
in the Applicant. Although reinstatement normally follows 
from a finding of unfair dismissal, it is not automatic. In the 
circumstances of this case, in my view it would be highly 
impracticable and undesirable to now order that the 
Applicant be reinstated. 

It appears to me that the Applicant's main concern is to 
recover what he claims are due to him in the form of unpaid 
benefits, or entitlements under his contract of employment, 
namely annual leave and perhaps payment in lieu of notice 
or wages. The Commission does not have jurisdiction to 
award unpaid benefits once the contractual relationship of 
employer and employee has ceased. If the Applicant's 
employment is governed by an award, as to which I make 
no comment, then any claim for denied benefits due under 
that award are a matter for the Industrial Magistrate's Court, 
not for the Commission. If his employment is not award 
regulated, then he is entitled to recover what is due to him, 
if anything, in the civil courts. Again, as that is not a matter 
for the Commission, it is best left on the basis that I make 
no further comment about it. 

In the circumstances, it would follow that in my view the 
application should be dismissed and that is what I propose 
to order because although he had made out his case that he 
was unfairly dismissed, 1 am not satisfied, for the reasons 
given, that he should be reinstated in his employment. 

Appearances: The Applicant in person. 

Mr A.C. Evans on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Kimberley Thomas Kent 

and 

Montreal Holdings Pty Ltd. 

No. 1029 of 1993. 

COMMISSIONER G.L. FIELDING. 

11 November 1993. 
Order. 

HAVING heard the Applicant in person and Mr A.C. Evans 
on behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the application be and is hereby dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mr J.J. Reynolds 
Mr G.L. Marshall 
Mr A.W. Bartrop 

and 
Swift & Moore Pty Ltd. 

No. 851 of 1993. 
No. 1088 of 1993. 
No. 1089 of 1993. 

COMMISSIONER J.A. NEGUS. 
27 October 1993. 

Reasons for Decision. 
THESE are three applications alleging unfair dismissal and 
seeking reinstatement, all three applicants having been 
dismissed at around the same time by their common 
employer. For the mutual convenience of all persons 
involved, the evidence and submissions relating to all three 
applications were heard conjointly. Each application of 
course stands alone and each has been considered by the 
Commission in the light of its own unique set of 
circumstances. 

The principles guiding the Commission in determining 
the applications have common significance and should be 
outlined briefly at the outset of these Reasons for Decision. 
All three employees were dismissed in accordance with their 
contracts and all their accrued entitlements and payments in 
lieu of notice were paid out. It is common ground that the 
onus rests upon the applicants to establish that their 
treatment was so harsh, unreasonable or unconscionable as 
to demand interference by the Commission with the 
Respondent employer's legal right to choose its workforce. 
The standard references are usefully summarised in "West- 
ern Australian Industrial Relations Law"—Marcelle V. 
Brown (p. 190-209) and I have had regard to the decisions 
of the Full Bench and the Industrial Appeal Court cited 
therein. 

In essence, the Respondent employer has argued that each 
of these employees was dismissed on account of a 
demonstrated lack of competence and evidence was adduced 
for the purpose of illustrating that alleged incompetence. 
The question posed for the Commission to consider is 
whether the standards of performance demanded by the 
employer are of themselves reasonable and if so whether the 
dismissed employees were given a reasonable opportunity 
to improve their performance levels so as to meet those 
standards. 

I turn now to the chain of events which culminated in the 
dismissal of the applicants. The employer is a wholesale 
distributor of liquor. Mr Bartrop was Manager of the W.A. 
Branch of the operation from October 1983. Messrs 
Reynolds and Marshall were employed as Sales Representa- 
tives from 1985. The key player on the respondent's side of 
the events was Mr Neil Simpson, the National General 
Manager of Sales, appointed in July 1992 after four years 
as State Manager in N.S.W. and Victoria and five years as 
Sales Manager in Queensland. Mr Paul Baynton, Sales 
Manager for W.A. was the direct superordinate of the two 
sales representatives and it was said by Mr Simpson that 
their dismissal was Mr Baynton's responsibility and 
decision. 

It is not my intention to dissect each item or incident 
covered in the evidence of the witnesses. In the main there 
is little conflict as to the events which occurred; there is a 
wide discrepancy as to the interpretation placed on those 
events by the key players and a chasm between the attitudes 
expressed by the three applicants and the employer as to how 
the W.A. branch of the company should properly operate. 

All three applicants shared the view that their work 
performance was adequate, that the branch was achieving 
satisfactory results, that there had been little expression of 
dissatisfaction or complaint by the employer and they had 
not felt their jobs to be at risk. 
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The major witness for the Respondent was Mr Simpson 
and from his evidence it is apparent that there were major 
changes in the approach of the company, initiated from 
mid-1992, about the time of his appointment as General 
Manager—Sales. 

He had identified a marked downturn in the sales results 
achieved by the branches in S.A. and W.A.. There had been 
a significant reduction in the market share achieved in those 
states. In Mr Simpson's view the performance of the W.A. 
Branch had been fortuitously successful through the 
'eighties' when the prevailing economic climate and growth 
allowed products to sell themselves, thus creating regular 
improvements in sales. When the downturn or recession 
arrived, W.A. sales had declined from one of the best 
performing branches to one of the worst. 

Sales conferences were held in each state in mid-1992 and 
through those discussions the company developed and 
introduced the CLOSER PROGRAMME (Transcript Ex- 
hibit—R2), which became the handbook or 'bible' for all 
employees. The programme set out in some detail the modus 
operandi which all sales staff were required to follow in their 
dealings with customers. There were associated training 
programmes and it was the responsibility of State Managers 
and Sales Managers to ensure that sales representatives were 
trained in and practised the required sales techniques. 

In January 1993 there was a national sales conference at 
which all State Managers were fully briefed on the 
company's new expectations. The question of market share 
was an important issue because it was recognised that the 
total liquor market was not growing, so the success of the 
company was directly dependent upon maintaining and 
increasing its market share. Regular, monthly, statistical 
reports were distributed to all senior officers so that they 
might monitor and assess the performance and results of 
their branches and the individual sales representatives 
within those branches. It was Mr Simpson's evidence that 
all State Managers should have been well aware in January 
that there was an overall requirement to 'lift their game' and 
that their continuing employment depended upon them 
achieving continuing acceptable results. He also stated that 
he was in constant and regular telephone contact with the 
State Managers, when necessary having multiple conversa- 
tions on one day with the same officer. 

In February, Mr Simpson visited Perth and spent two days 
providing assistance, advice and counselling to Mr Bartrop 
and others so that the branch performance might be 
improved. During that visit he observed a disturbing lack of 
morale within the branch. He accompanied Mr Reynolds on 
visits to customers and formed the impression that he had 
either not received or not benefited from any training in 
professional selling skills. He identified Mr Reynolds' on 
the job performance as an example which might be used to 
demonstrate to a trainee how NOT to do the job. He also 
recalled an incident at a social function in June 1992 during 
which Mr Reynold's behaviour and foul language was an 
embarrassment to the senior officers present. Mr Simpson 
had drawn the matter to Mr Bartrop's attention but was 
unaware of any action by the State Manager. 

In March 1993 the Sales Manager, Mr Baynton had 
counselled Mr Reynolds and issued a stem, formal, written 
warning to him on the topics of Sales Figures, Customer 
Complaints and Alcohol Abuse (Transcript—Exhibit R5). 
That memo was copied to Mr Bartrop and Mr Simpson. As 
a result, Mr Bartrop expressed extreme dissatisfaction and 
annoyance and required Mr Baynton to submit his resigna- 
tion. Mr Simpson intervened in the situation and Mr Bartrop 
later apologised to the Sales Manager. 

Mr Simpson evidenced a further instance of Mr Bartrop's 
alleged incompetence. There had been a conference of 
branch managers, during which all of them had made 
presentations outlining their staff structure plans for the 
future major sales effort. The W.A. contribution was 
described as meaningless information on which no time or 
effort had been spent. In contrast, all of the other managers 
had been impressive in their responses. 

He made a further visit to Perth in mid-April and in 
conversation with Mr Bartrop problem areas were identified, 
assistance was offered and assurances were given by the 
branch manager that he would fix things. On 19 April, the 
areas of concern which had been discussed were confirmed 
in a memorandum to Mr Bartrop. (Transcript—Exhibit R3) 

A month later, Mr Simpson became convinced that no 
further progress had been made in W.A.. He had been on one 
week's leave but for the rest of the time had continued his 
practice of regular contact and he formed the view that Mr 
Bartrop had made no further attempt to deal with any of the 
matters listed in the April memo. It was decided that a 
dismissal should occur, so a termination letter was prepared 
(Transcript—Exhibit A3) and arrangements made for Mr 
Bartrop to attend upon Mr Simpson at the Burs wood Hotel 
at 8.00 a.m. on Friday 21 May. At that meeting the dismissal 
was effected and Mr Bartrop was given three month's pay 
in lieu of notice, although his contract required only one 
month's notice to be given. 

The two sales managers, Baynton and Oldman were 
summoned to meet Mr Simpson at 8.30 that morning and 
they were made aware of Mr Bartrop's termination. At 9.00 
o'clock they were joined by all the sales representatives, 
with the exception of Mr Reynolds who was on sick leave. 
Mr Simpson explained to them all the need for improved 
performance in W.A. and the reasons for the manager's 
dismissal. The sales representatives were assured that their 
employment was safe provided that the branch performance 
improved as required. Mr Marshall was present and received 
that assurance. Mr Reynolds was not present as noted above, 
and the evidence of Mr Baynton is that a discussion with Mr 
Simpson and the other Sales Manager resulted in an 
agreement to dismiss Mr Reynolds. Mr Marshall was to be 
given another chance. 

Mr Baynton further stated that later on that Friday 
morning he learnt from Ms Bonnie Carter and a Mr Stroet 
that Mr Marshall had that day openly expressed an intention 
to sever his employment relationship with the company as 
soon as his wife returned from a vacation and they could 
look for a business opportunity. This was seen by the Sales 
Managers to be an expression of disloyalty. A further 
discussion over lunch with Mr Simpson resulted in the 
'instruction' that Marshall should also be dismissed. The 
dismissals of Reynolds and Marshall were effected by Mr 
Baynton on the Monday of the next week. There is some 
conflict in the evidence as to the conversation between 
Messrs Reynolds and Baynton but at the end of the day what 
passed between them on the Monday has no bearing on the 
issue to be determined. 

I turn now to the views that I have formed on each 
application. Mr Bartrop as State Manager carried a 
responsibility for the effective and efficient operation of his 
branch. It was his task to ensure that the sales team was 
achieving acceptable results and adhering to the standards 
set for them by the CLOSER programme. If training was 
necessary, it was for the Manager to ensure that it occurred. 
If Mr Reynolds appeared to have a drinking problem, it was 
the Manager's responsibility to assist his rehabilitation. The 
weight of the evidence suggests that the Manager may have 
indeed contributed to the problem. The evidence also 
indicates that he breached or ignored company policy when 
he concealed Mr Marshall's loss of driving licence from 
head office and assisted in arrangements to preserve his 
employment. By modem standards of management practice 
his dealings with Marshall might be considered sensible, 
humane and praiseworthy but he was clearly in breach of 
policy. It is well accepted that the Commission may not 
substitute its own standards or views for those of the 
employer. It is irrelevant that I would have adopted a 
different approach; the employer must be shown to have 
abused its legal rights. 

In relation to warnings and reasonable time to respond, 
the whole process of Mr Bartrop's dismissal extended over 
a full year. The CLOSER programme and its adoption made 
the company's requirements crystal clear. There is no 
evidence that Mr Bartrop or indeed Messrs. Reynolds and 
Marshall began to comply with the requirements of that 
programme. The evidence of Mr Simpson was direct and 



forthright and must be preferred to that of Mr Bartrop who 
appeared to be on a different wavelength; he did not seem 
to have a real understanding of the concepts outlined by the 
General Manager—Sales. Both the applicant and his agent 
had apparent difficulty with their comprehension of statisti- 
cal documentation provided by the company as evidence of 
'market share'. It should also be noted that Mr Simpson's 
evidence as to morale and work practices in the W.A. branch 
was corroborated by witnesses Baynton, Carter and Dare. I 
accept Mr Simpson's statement that any positive attempt at 
improvement would have been accepted and I find that the 
evidence does not reveal an effort by Mr Bartrop to make 
the required changes. 

There are many examples of major companies which 
adopt a more humane and gentle approach to personnel 
problems than this employer. In some firms an employee of 
Mr Bartrop's seniority and status might be given an 
opportunity to revert to a lower level position but I reiterate 
that the Commission has no mandate to usurp the proper role 
of the employer in the employment relationship. Mr 
Bartrop's application will be dismissed. 

Mr Reynolds' position is akin to that of his former Branch 
Manager. The evidence of his drinking problem was 
corroborated by witnesses Baynton and Carter, whose 
testimony must be preferred to that of the applicant. In any 
event his own demeanour and aroma in the witness seat did 
nothing to add to his credibility on that issue. Documentary 
evidence was produced to show that Mr Baynton made his 
wishes quite plain to the sales representatives at least as 
early as 10 February 1993 (Transcript—Exhibit Rll). The 
CLOSER programme was introduced in mid-1992 and the 
evidence is that Mr Reynolds did not follow its guidance. 
In March he received a formal, written warning, so it cannot 
be argued that his dismissal came as a surprise. 

Once again one can observe that many employers would 
accept a deal of moral responsibility for Mr Reynolds' 
alcohol problem and respond accordingly but that has not 
become a formal requirement so it cannot be demonstrated 
that the employer has acted unconscionably. I have 
considered the issue of Mr Reynolds' dismissal being 
effected while he was on sick leave. The authorities are clear 
in their view that such a termination is lawful—(re Coal 
Mining Industry (Miners) Award 1954—N.S.W. 1 F.L.R. 
327 et seq). While many employers might adopt a different 
approach and delay the dismissal until the sick leave period 
was completed it is not possible to say that this employer 
has abused its rights on this occasion. 

The evidence establishes that Mr Reynolds did not meet 
the clearly expressed requirements of the employer in 
relation to his work performance and his behaviour. He was 
dismissed in accordance with the terms of his contract. His 
application will be dismissed. 

The position of Mr Marshall is quite different from that 
of his colleagues in some important respects. It is clear that 
he did not embrace the instructions of the CLOSER 
programme in terms of regular and frequent attention to the 
needs of clients. His sales figures were below standard. He 
was the recipient of instructions from Mr Baynton in 
February but he was not singled out and at no time was he 
warned that his future employment was in jeopardy. 

The question of his loss of driving licence for a 
breathalyser reading above .08 was made much of in 
proceedings. The incident occurred in early 1992 and 
through the good offices and co-operation of Mr Bartrop, Mr 
Marshall was able to take his annual leave, to have his wife 
drive him for a time and to obtain a special licence. The 
employer cannot in my view rely upon that incident as a 
valid reason for dismissal in May 1993. The principle of 
condonation applies because Mr Bartrop was the company's 
responsible officer at the time and he had the authority to 
hire and fire. He has been called to account for his failings 
but it cannot be reasonable to seek to punish Mr Marshall 
at this time for that incident. 

On the material before me, Mr Marshall has been 
dismissed because a casual remark, reported second hand, 
was viewed as evidence of disloyalty. The respondent's 

evidence in relation to this issue is questionable and 
unsatisfactory. Whatever the real reasons for the change of 
heart which occurred between 9.30 a.m. on the Friday and 
9.00 a.m. the following Monday, the story presented to the 
Commission bears the hallmarks of having been cobbled 
together retrospectively. Mr Simpson was adamant that the 
decisions in relation to the sales representatives were left 
entirely to Messrs Baynton and Oldman. Mr Baynton was 
equally sure that discussions with Mr Simpson had decided 
the fate of Reynolds and the second chance for Marshall. 
Further discussions over lunch were said to have decided 
that Marshall's disloyalty could not be tolerated. The 
dismissal of Mr Marshall was said to have followed Mr 
Simpson's instructions. 

Mr Baynton says that the disloyal remarks were reported 
by both Ms Carter and Mr Stroet who had driven Mr 
Marshall to and from the Burswood Hotel. Mr Marshall's 
evidence on this issue was firm and direct. He denied having 
spoken to Mr Stroet in that vein in the car and he was sure 
that his attitude to Ms Carter had been positive on that 
morning because he saw himself as having been given a 
second chance. He did not deny giving a deal of 
consideration to alternative employment from time to time 
and talking openly of his ambitions. Mr Stroet was not called 
as a witness. 

Ms Carter was quite sure Mr Marshall had mentioned his 
intention to look for a business to buy on his return from the 
Burswood Hotel but strangely she had no clear memory of 
having reported the conversation to Mr Baynton or anyone 
else on that morning. The topic clearly did not assume any 
importance whatsoever in Ms Carter's mind. 

Whatever the truth of the conversations which Mr 
Marshall had on that fateful morning, it is drawing a very 
long bow to label him as disloyal. In the atmosphere of 
uncertainty and fear that was generated by the apparently 
summary dismissal of a manager with ten years' service and 
the placing of a whole branch on notice, it would be human 
nature for an uneasy employee to adopt an air of bravado 
with his co-workers. In light of all the circumstances and 
against the background of "a fair go all round" there is 
some irony in this employer raising the question of 
disloyalty. The casual or disinterested bystander could not 
be favourably impressed by the level of loyalty displayed 
by the company to three employees with a total of twenty-six 
years' service behind them. A contract of employment binds 
the services of the 'servant' to his 'master'. The hearts and 
minds of the workforce are won by employers who display 
real care and concern for their employees' welfare. 

I find that Mr Marshall's dismissal after his being assured 
that he had a chance to redeem himself was capricious and 
manifestly unfair. Equity and good conscience demand an 
order that he be offered re-employment on terms and 
conditions no less favourable than his former contract, if he 
presents himself for work at a mutually agreed time. 

The amount of compensation due to him will be decided 
following receipt of information as to his income in the 
intervening period. It should be clearly understood that his 
continuing employment will be dependent upon his perform- 
ance and the evidence suggests that a metamorphosis will 
be required. Industrial fairness demands that he at least be 
given a reasonable opportunity to achieve that transforma- 
tion. 

A speaking to the minutes should be arranged with my 
Associate as soon as practicable. Preliminary draft minutes 
now issue. 

Appearances: Mr R. Clohessy appeared on behalf of the 
Applicants. 

Mr S. Kenner (of counsel) appeared on behalf of the 
Respondents. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John James Reynolds 

and 
Swift & Moore Pty Ltd. 

No. 851 of 1993. 
COMMISSIONER J.A. NEGUS. 

10 November 1993. 
Order. 

HAVING heard Mr R. Clohessy on behalf of the Applicant 
and Mr S. Kenner (of counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mr Garry L. Marshall 

and 
Swift & Moore Pty Limited. 

No. 1088 of 1993. 
COMMISSIONER J.A. NEGUS. 

10 November 1993. 
Order. 

HAVING heard Mr R. Clohessy on behalf of the Applicant 
and Mr S. Kenner (of counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

1. That G.L. Marshall was unfairly dismissed from 
his employment on 21 May 1993. 

2. That Mr Marshall is to be re-employed by the 
Respondent employer on terms and conditions no 
less favourable than his former contract, provided 
that he presents himself for work at 8.30 a.m. on 
Monday 15 November 1993. 

3. That the Respondent is to pay Mr Marshall the 
sum of $10,729.12 as compensation for his period 
of unemployment. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Anthony William Bartrop 

and 
Swift & Moore Pty Limited. 

No. 1089 of 1993. 
COMMISSIONER J.A. NEGUS. 

10 November 1993. 
Order. 

HAVING heard Mr R. Clohessy on behalf of the Applicant 
and Mr S. Kenner (of counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Soukos 

and 
Emery Worldwide. 
No. 1134 of 1993. 

COMMISSIONER G.L. FIELDING. 
16 November 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Respondent at all material 
times carried on business as a freight forwarder. Much of 
its business was associated with air freight. Amongst other 
things, it was involved in obt?;ning customs clearances for 
goods imported into Australia. For this purpose it employed 
customs brokers, one of whom was the Applicant. He was 
employed in that capacity from 27 November 1989 until on 
or about 21 July 1993. His employment ended when he was 
dismissed with one week's pay in lieu of notice for 
unsatisfactory performance. 

The Applicant's employment history with the Respondent 
was apparently incident free until September 1992. It is 
common ground, and I find it to be a fact, that on or about 
8 September 1992 Mr Thomas met with the Applicant and 
discussed with him the need to obtain faster clearance times 
for goods, the need to adopt a more positive response to 
customers regarding expected clearance times, to be more 
"commercially realistic" in the information he requested in 
the process of obtaining customs clearances for goods, and 
to generally improve his productivity. 

In general, the Respondent's complaint was that the 
Applicant failed to appreciate the commercial realities of the 
environment in which he worked, particularly the fact that 
most of the Respondent's customers paid a high premium 
to import their goods by air freight and therefore expected 
rapid delivery of their goods. This required the Respondent 
to adopt fast and efficient methods for obtaining a quick 
customs clearance rate, and that required regard for 
commercial realities in the execution of his duties. Although 
the Respondent's manager, Mr Thomas, from the outset 
regarded the Applicant as slow in the execution of his work, 
by September 1992 the position had been reached where Mr 
Thomas considered he had to take some remedial action. He 
claims that there was a growing number of complaints from 
the Respondent's customers complaining of delays and 
alleging that the Applicant was excessively inquisitive by 
comparison with their experience elsewhere, or had asked 
questions about matters the answers to which he should have 
known. 

Mr Thomas suggested to the Applicant that one way to 
improve his efficiency would be to more readily accept 
verbal advice from customers as to the nature of the goods 
without documentary proof and invited him to discuss other 
ways and means in which the Applicant's productivity could 
be improved. 

It is also common ground, and I find it to be a fact, that 
the Applicant's reaction to this admonition was that he was 
not taking any longer than could reasonably be expected to 
obtain customs clearances consistent with his obligations as 
a licensed customs broker and was simply acting in the way 
necessary to satisfy the rigours of the customs legislation. 
His attitude was that he was being asked by the Respondent 
to "cut comers" and so risk his reputation as a broker. 

Another meeting was held between the Applicant and Mr 
Thomas in Febraary 1993 when much the same matters were 
discussed. It is common ground that Mr Thomas complained 
that, apart from carrying out the changes specifically 
mentioned by him, the Applicant had not significantly 
improved his performance and warned him in writing that 
if there was not an "immediate and significant improve- 
ment", the Respondent would have no option but to 
terminate his employment. He was again asked to improve 
his productivity and communicate better with clients, to be 
more commercially realistic in the clearance information he 
requested, to do all that was possible to meet clients' 
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clearance times, and to speed up clearance times for all 
clients. At the same time, Mr Thomas offered to assist the 
Applicant to resolve any problems he may be having and to 
that end invited the Applicant to talk to him as and when 
he needed to do so. Again, the Applicant's reaction was that 
he was doing what was required of him under the customs 
legislation and, moreover, doing so with due diligence and 
expedition. 

As was the case following the initial meeting between the 
Applicant and Mr Thomas, there does not appear to have 
been any further discussions between the parties of any 
import regarding ways and means to increase the Appli- 
cant's productivity. The Respondent says that thereafter the 
Applicant's performance did not improve and thus his 
employment was terminated on 21 July last. The reasons 
given for his termination were "poor productivity", "poor 
client communications, and service levels". The Respon- 
dent says that it had no complaints about the quality of his 
work, just that he was too slow and that his methodology 
was not consistent with modem practices. 

The Applicant complains that the dismissal was unfair 
and seeks reinstatement in his former employment with the 
Respondent. He asserts that he at all times carried out his 
duties in accordance with the requirements obligations 
imposed on him by the customs legislation for a licensed 
customs broker and did so with due diligence and 
expedition. Furthermore, he complains that he was given 
insufficient instruction as to how he was to improve his 
productivity. 

The test to be applied in matters of this nature is well 
settled. In short, the question is whether the Respondent has 
abused its right to dismiss the Applicant to such an extent 
that the dismissal can be said to have been unfair (see: The 
Undercliffe Nursing Home v. The Federated Miscellaneous 
Workers Union of Australia, Hospital Service & Miscellane- 
ous, WA Branch (1985) 65 WAIG 385). Essentially that 
calls for a discretionary judgement based on the facts of the 
particular case. It is not the function of the Commission to 
take over the management of an enterprise, but simply to 
intervene only when intervention is necessary to protect an 
employee against the unfair exercise of the contractual right 
to terminate the employment. Thus, contrary to what is often 
thought to be the case in cases of alleged incompetence, it 
is not for the Commission to make a finding as to whether 
or not, in its opinion, the employee was incompetent but, 
rather, whether the belief of the Respondent was one 
reasonably held (cf: Bi-Lo Pty Ltd v. Hooper (1992) 59 
SAIR 342). Indeed, it is often difficult to make an accurate 
assessment, even on an objective basis, as to an impondera- 
ble such as the quality of work of an employee, because what 
one employer considers as adequate, another may justifiably 
not do so. In general, it is necessary that the employer shows 
that there is a proper basis for his belief that the dismissed 
employee was incompetent. There must therefore be some 
evidence of the alleged incompetence to justify the belief. 
Moreover, the modem authorities suggest that, except in 
cases of inherent incapacity, there should be some warning 
to the employee of the possibility or likelihood of dismissal 
unless there is an improvement, coupled with an opportunity 
for the employee to make such an improvement (see: Margio 
v. Fremantle Arts Centre Press (1990) 70 WAIG 2559). 

In determining whether the employer has abused its right 
to dismiss an employee, regard must be had to the "situation 
of both parties to the contract of employment'' (see: Hallett 
Brick Industries Ltd v. Kennewell (1976) 43 SAIR 477,488; 
see too: Robe River Iron Associates v. The Construction, 
Mining and Energy Workers Union of Australia—Western 
Australian Branch (1989) 69 WAIG 1027, 1029). Further- 
more, the onus is on the Applicant to establish, on the 
balance of probabilities, that the right was so abused. The 
difficulties associated with that in cases of this kind are well 
illustrated by the case of Ishmael v. Turk Ellis Pty Ltd 
(1990) 70 WAIG 3532. 

Reflecting upon the matter, I cannot say that I am 
satisfied, even on balance, that the Respondent did indeed 
abuse its right to terminate the Applicant's employment. In 
particular, having heard Mr Thomas, I am far from 
convinced that his requests of the Applicant were unobtain- 

able or otherwise unreasonable as the Applicant suggests 
was the case. I am satisfied and find that Mr Thomas did 
not demand or expect that the Applicant conduct himself in 
a manner which required him to break the law, or otherwise 
expose the Respondent's customers to unacceptable risk of 
penalty under the customs and associated legislation. It is 
common ground that the industry in which the Respondent 
operates is a competitive one and I cannot think that the 
Respondent would have much success against its competi- 
tors by subjecting itself, or its customers, to penalties or 
criticism from the Customs Service. Rather, I accept the 
position to be, as Mr Thomas said was the case, that the 
Respondent wanted the Applicant to appreciate the need for 
urgency in obtaining customs clearance for goods imported 
by air so that, save in exceptional circumstances, the goods 
were cleared within 24 hours of delivery. I am satisfied and 
find that it was normal in the industry to expect that goods 
air freighted into the country would be cleared within that 
time. In order to meet that requirement, I accept that it was 
necessary to adopt a "realistic commercial" approach in 
determining the extent and nature of enquiries necessary to 
establish the liability for duty, having regard to the risk 
factor for error in each particular case. Likewise, I accept 
the evidence of Mr Thomas that it was not always necessary 
to ascertain all the statistical information, such as flight 
numbers and aircraft registration details which did not 
directly have a bearing on whether the goods were cleared 
or not, sought by the Customs Service before obtaining a 
clearance for goods. Rather, I take the position to be, as he 
says, that the information used by the Customs Service 
primarily for statistical purposes could be attended to after 
clearance had been obtained without drastic consequences 
to the Respondent or its customers. 

I am satisfied and find that the practices proposed by the 
Respondent, if properly executed, ought not compromise the 
obligations of a licensed customs broker and were consistent 
with modem industry standards and practices. Indeed, the 
evidence is that during the absence of the Applicant on sick 
leave in 1992, Mr Thomas was called upon to perform the 
tasks normally expected of the Applicant, and was able to 
do so in a significantly less time than the Applicant by 
adopting these methods, and, moreover, he did so without 
incurring penalties. Conversely, I accept the position to be 
that the Applicant had great difficulty in accepting the need 
to make adjustment to accommodate those commercial 
demands and, as a result, his level of productivity fell below 
that which the Respondent was entitled to expect. My 
assessment of the evidence leaves me with the impression 
that the Applicant was too inflexible in his approach to his 
duties and gave too little consideration to the needs of the 
Respondent's customers for a quick clearance of their goods. 
He appears to have been unable to balance the need for 
accuracy with the need for prompt delivery to the point 
where, as Mr Thomas testified, he was reluctant to give 
customers a firm indication of the expected time of 
clearance for their goods. 

Overall, I am far from satisfied that the methodology 
adopted by the Applicant was consistent with that reasona- 
bly required for a successful competitor in the industry in 
which the Respondent operated. The Applicant may well 
consider that the approach expected by the Respondent is 
undesirable, but I am far from satisfied, for the reasons 
given, that it was an improper one and thus beyond the scope 
of the Respondent to insist upon. 

The Applicant called two licensed customs brokers in an 
endeavour to establish that the practices he was adopting 
were not out of the ordinary and, moreover, that it was 
unreasonable for the Respondent to expect that he should 
complete the daily workload well within the day. One of 
those witnesses, Mr Valsecchi, principally works in connec- 
tion with the importation of goods by sea. I accept the 
evidence of Mr Thomas, which was to some extent 
supported by Mr Valsecchi, that the methodology for 
clearing goods transported by sea differs somewhat from 
that for goods imported by air. Moreover, I accept the 
evidence of Mr Thomas that it is not possible to make a 
judgement on the workload from a number of entries or lines 
appearing on a computer printout but, rather, regard needs 



to be had to the nature of the goods being imported and 
whether or not the customer is engaged in repetitively 
importing the same or similar goods. The evidence of Mr 
Tidy, the other customs broker called by the Applicant, 
largely supports Mr Thomas' evidence in this respect. 
Furthermore, 1 prefer the evidence of Mr Thomas to that of 
the Applicant and find that much of the Respondent's work 
involves repetitive importation of the same or similar goods, 
thereby rendering it possible to gain clearance for those 
goods with minimum enquiry. 

Equally, I am far from satisfied that the instructions given 
to the Applicant to improve his level of productivity were 
inadequate. It is clear from the evidence of Mr Thomas and 
from the letter of warning, that the Respondent identified the 
areas in which there needed to be a change. Although the 
Applicant said that he was not given specific instructions on 
how to change, I accept that Mr Thomas unequivocally 
invited the Applicant to discuss with him ways and means 
of improving his performance, but instead the Applicant 
took the view that he was not doing anything wrong and that 
there was little or no room for improvement, as indeed was 
the position largely adopted by him throughout the course 
of these proceedings. In my assessment, he was given clear 
and fair warning that his employment was in jeopardy unless 
he took steps to make a significant improvement. 

The Applicant appeared to suggest, during the course of 
cross-examination of Mr Thomas, that the Respondent's 
decision to terminate his employment was principally moti- 
vated by a desire to reduce salary costs in its Perth office. Mr 
Thomas emphatically denied that such was the case and I have 
no doubt that his evidence is reliable in this respect, as in others. 
The undisputed fact is that concern about salary levels in the 
Respondent's office, particularly that being paid to the 
Applicant, was raised in mid-1991 by the Respondent's general 
manager based in Sydney, but was not supported by Mr Thomas 
and on his recommendation the status quo was allowed to 
remain. Indeed, Mr Thomas testified, and I have no reason to 
doubt the veracity of his testimony, that he did not think it fair 
to single out the Applicant's salary in this respect. Moreover, 
it cannot be overlooked that the Applicant was not dismissed 
until almost two years after that matter was raised and 
apparently resolved. 

I have no doubt that the Applicant was a competent customs 
broker and what he did he did well. Indeed, that is the 
Respondent's assessment of his work. However, his methodol- 
ogy did not suit the environment in which the Respondent 
operated. He was given ample notice that the Respondent 
wanted him to adopt a more commercial approach and ample 
warning that if he failed to do so, the Respondent would not 
continue him in its employment. My impression of the evidence 
is that he had great difficulty in accepting the need for such a 
change or approach to his work and it was that which ultimately 
led to the termination of his employment. 

In all the circumstances, I am not satisfied that the 
dismissal was unfair. I am inclined to the view that the 
notice given to the Applicant terminating his employment 
may have been less than that which should be considered 
as reasonable in the circumstances. However, the Applicant 
expressly refrained from asserting that lack of reasonable 
notice of termination was a ground for concluding that the 
dismissal was unfair. In the circumstances, it was not a 
matter addressed in any length during the course of these 
proceedings. In any event, the mere fact that a dismissal was 
effected with inadequate notice does not automatically mean 
that the dismissal was unfair. It is but one of the factors to 
be taken into account (see: Taranto (1980) Pty Ltd trading 
as Esquire Motor Inn v. Hendy (1987) 55 SAIR 215). 
Moreover, in the absence of an order for reinstatement, the 
Commission is without jurisdiction to make an award or 
order for payment to compensate for the denial of adequate 
notice of termination (see: Coles Myer Ltd trading as Coles 
Supermarkets v. Coppin (1993) 73 WAIG 1754). 

Appearances: Mr A.R. Gedecke (of Counsel) on behalf 
of the Applicant. 

Mr D.M. Jones on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Soukos 

and 
Emery Worldwide. 
No. 1134 of 1993. 

COMMISSIONER G.L. FIELDING. 
16 November 1993. 

Order. 
HAVING heard Mr A.R. Gedecke (of Counsel) on behalf 
of the Applicant and Mr D.M. Jones on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Trevor Bain Taylor 

and 
S.G.S. Australia Pty Ltd. 

No. 977 of 1993. 
S.G.S. Australia Pty Ltd 

and 
Trevor Bain Taylor. 
No. 1115 of 1993. 

COMMISSIONER A.R. BEECH. 
30 November 1993. 

Reasons for Decision. 
THE COMMISSIONER: Mr Taylor was dismissed on the 
18th February 1992. He now claims that that dismissal was 
unfair and lodged an application pursuant to s.29(b)(i) of the 
Act on the 25th June 1993, some eighteen months after the 
dismissal. S.G.S. Australia Pty Ltd (S.G.S.) points to that 
length of time and states that it is too long after the dismissal 
occurred and that there is no satisfactory reason for the 
delay. At no time during that period was S.G.S. aware that 
the fairness or otherwise of the dismissal was to be 
challenged and that it could thereby be exposed to an order 
for re-instatement. S.G.S. has requested that the Commis- 
sion dismiss the application pursuant to s.27(l) of the Act 
on the grounds that it is not in the public interest to further 
deal with the matter. 

This Commission has held on a number of occasions that 
matters which come before it, particularly matters brought 
pursuant to s.29 of the Act, are matters which need to be 
dealt with with some expedition (see the decision of the Full 
Bench in Kangerathan v. Boans Ltd ((1987) 67 WAIG 
1112). This is whether an application is lodged promptly but 
is followed by an inordinate delay by the applicant in the 
prosecution of the claim (as was the case on the facts in 
Kangerathan v. Boans; and see also Lewicki and Others v. 
H.B. Brady and Company ((1990) 70 WAIG 4143) or where, 
as here, an inordinate delay has occurred between the event 
which gives rise to the allegation of unfair dismissal and the 
lodging of the application (see Johnstone v. Wesfarmers 
(1990) 70 WAIG 2434; Brailey v. Mendex Pty Ltd T/A Mair 
and Company Maylands ((1992) 72 WAIG 850). 

The essence of the consideration is that where re- 
instatement is sought in relation to a dismissal alleged to be 
unfair then there are a number of considerations which 
warrant that issue being resolved as quickly as possible. 
From the point of view of the ex-employee, the dislocation 
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involved in the dismissal and the uncertainty as to his or her 
future which then arises is best dealt with as early as 
possible. From the point of view of the employer the power 
of the Commission to require the re-instatement of a 
dismissed employee may introduce an element of uncer- 
tainty into the employer's business operations so that, to a 
greater or lesser degree depending upon the circumstances, 
those business operations can not be satisfactorily conducted 
whilst that uncertainty remains. Further, it is clearly better 
for all participants to deal with a contested matter whilst the 
facts are fresh in the minds of the parties and potential 
witnesses. All of these considerations are affected by delay. 
That is not to elevate those previous decisions into a fixed 
rule that where delay by an applicant has occurred he or she 
will not be allowed to proceed with the claim. To find that 
a claim should not proceed because of delay is a serious 
matter. Where a delay has occurred the Commission must 
look to all of the circumstances and the reason why the delay 
has occurred. 

In this matter Mr Taylor was dismissed on the 18th 
February 1992. On the 23rd April 1992 Mr Taylor, through 
his solicitors, filed application 526 of 1992 in the Commis- 
sion alleging that he had been denied a benefit under his 
contract of service. That application was lodged pursuant to 
s.29(b)(ii) of the Act. It did not allege that the dismissal of 
the applicant was unfair or that the assistance of the 
Commission was being sought in respect of any allegation 
that the dismissal of the applicant was unfair. The decision 
of the Commission in application 526 of 1992 was delivered 
on the 23rd December 1992 (73 WAIG 1865). The decision 
was that Mr Taylor had been denied certain contractual 
benefits and required the payment of $67,688.55 to be made 
to Mr Taylor. An appeal to the Full Bench against that 
decision was lodged by S.G.S. It is a matter of record that 
on the 9th June 1993 the decision of the Industrial Appeal 
Court in Coles Myer v. Coppin and Others was delivered (73 
WAIG 1754). For the purposes of these Reasons for 
Decision it is sufficient to note that that decision meant that 
the Commission at first instance had not had the jurisdiction 
to entertain Mr Taylor's claim for contractual benefits. The 
Full Bench therefore quashed the decision of the Commis- 
sion at first instance (73 WAIG 2328). 

There are two matters of relevance which have arisen 
from the above facts. The first is that the record indicates 
that Mr Taylor took action in this Commission following his 
dismissal in February 1992. However that action was not in 
relation to the dismissal but in relation to his contractual 
benefits. It was open to him at that time to have also or 
alternatively claimed that his dismissal was unfair. He did 
not do so. He states that his reason for not doing so is, in 
part, that a senior representative of S.G.S. had told him at 
the time of his dismissal that he was not able to challenge 
it. However I am not inclined to attach a great deal of weight 
to that submission in circumstances where following his 
dismissal Mr Taylor engaged a firm of solicitors to act on 
his behalf and which resulted in an application being lodged 
in the Commission. 1 think I am entitled to conclude from 
those circumstances that Mr Taylor had ample opportunity 
to become aware of his legal entitlement to challenge the 
fairness or otherwise of the dismissal, even if a senior 
representative of S.G.S. had wrongfully informed him to the 
contrary. It is noted that in point 5 of the Grounds attached 
to that application Mr Taylor, through his solicitors, alleged 
that he was "wrongly and in breach of the varied contract 
of employment'' terminated. Whether a contract of employ- 
ment has been terminated wrongfully or whether it has been 
terminated unfairly are two different issues. Even looking 
at that application most favourably from Mr Taylor's point 
of view, and even allowing some latitude regarding the use 
of the word "wrongful", if the dismissal of itself was part 
of the application lodged by him, it was not pursued at the 
time. However, given that the application was prepared and 
lodged by solicitors on Mr Taylor's behalf, I do not think 
it is reasonably open in these proceedings to allow that 
latitude. The only reasonable conclusion is that his dismissal 
was not seen by Mr Taylor at the time as unfair, or at any 
rate, if it was, it was not going to be pursued as an issue. 

The question which then naturally falls for consideration 
is if in the period between his dismissal and April 1992 Mr 
Taylor did not believe, or believe sufficiently, that his 
dismissal was unfair and that he wished to challenge it, why 
can it have become a matter sufficient to be challenged 
eighteen months later? Mr Taylor has not persuaded me that 
circumstances existed in June 1993 that did not exist in 
February 1992 which would now render his dismissal unfair. 
I am prepared to accept that Mr Taylor believes his dismissal 
to have been unfair. He believes it now, and, I suspect, he 
believed it when it occurred. However what is important is 
that he did not, apparently, believe it to be sufficiently unfair 
to warrant that dismissal challenged in this Commission. 
Indeed, that his dismissal was not challenged, and further 
that Mr Taylor brought a claim in respect of denied 
contractual entitlements could allow S.G.S. to validly 
believe that the dismissal was not challenged and was not 
to be challenged, and to conduct its affairs accordingly. 

The second matter of relevance is that the application 
alleging unfair dismissal was lodged following the decision 
of the Industrial Appeal Court in Coles Myer and because 
of it. Indeed, the applicant in his submissions in this matter 
described this application as: 

"... a re-application and it has been brought about 
by the change to the interpretation of the Industrial 
Relations Act because of the decision of the Industrial 
Appeal Court in the Coles Myer case. That decision 
was made on the 9th June 1993 or thereabouts and 
when it became known to me with its repercussions it 
prompted me to re-apply under s.29(b)(i) because 
effectively it has wiped out s.29(b)(ii) which my 
application was based on." (transcript p. 23). 

The Commission notes that Mr Taylor has also amended 
his application to include a claim of denied contractual 
entitlements. 

It appears to me that two conclusions are open from the 
reasons given by Mr Taylor for lodging the application. The 
first is that it is based upon a misunderstanding. Whether a 
dismissal was unfair is a separate consideration from a claim 
that an employee has been denied a benefit under the 
employee's contract of employment. An employee may 
have been dismissed by reason of redundancy and also may 
not have been paid certain entitlements due under the 
contract of employment. Whether the dismissal was fair or 
unfair would turn upon its own facts. Whether the 
contractual entitlements are due or not would not of itself 
render the dismissal unfair. That is not to say that the two 
considerations may never be connected. A person may have 
been dismissed because he or she sought the payment of a 
denied contractual benefit. In those circumstances the two 
are linked. It is not suggested that in this case the two are 
linked and a reading of the Reasons for Decision of the 
Commission in application 526 of 1992 do not lead one to 
a contrary view. Thus Mr Taylor has misunderstood the 
position. The decision in the Coles Myer matter, whatever 
else may be said about it, does not give Mr Taylor the 
alternative to pursue his claim for denied contractual 
benefits by "re-applying" pursuant to s.29(b)(i). Nor does 
it provide a valid reason for alleging that his dismissal was 
unfair eighteen months after it occurred in the circumstances 
set out in these Reasons. 

Further, if the facts of this matter did not attract the above 
considerations, Mr Taylor would only be able to embark 
upon the denied contractual benefits part of his claim if the 
relationship of employer and employee "is expected to 
come into existence in the future" (per Kounis Metal 
Industries v. TWU (1992) 73 WAIG 14 at 19). This is, 
somewhat curiously, achieved by the Commission merely 
having before it a claim by a dismissed employee for 
reinstatement (on the current authority of Coles Myer at p 
1757). I use the word "curiously" because a claim is simply 
a request by a claimant and it is surprising that the mere 
claim for reinstatement by one person can be taken to mean 
that the relationship of employer and employee is expected 
to come into existence in the future. Be that as it may, that 
then brings Mr Taylor back to the unfair dismissal part of 
his claim and the considerations which have already been 
given to that above. On Mr Taylor's own admission the 



reason why he has brought a claim of unfair dismissal is not 
so much that he now believes that his dismissal was so unfair 
that it should be challenged but rather that it is a means of 
re-activating a claim following the decision in Coles Myer. 
With respect to Mr Taylor's view, 1 do not see that as a valid 
reason why a dismissal which was not seen by Mr Taylor 
as warranting a challenge of itself in February 1992 or 
shortly thereafter should now be seen as warranting the 
intervention of the Commission eighteen months later. 

If it is accepted that a claim that an employee has been 
unfairly dismissed is a separate matter from the ability of 
an employee to bring an application that he or she has been 
denied a contractual benefit then in the absence of any 
challenge to that dismissal, and in circumstances where the 
applicant did invoke the jurisdiction of the Commission 
following dismissal but in relation to denied contractual 
benefits, then an employer is entitled to believe that the 
dismissal is not going to be challenged. In circumstances 
where the only available remedy open to the Commission 
is an order requiring the re-employment of that person then 
consideration needs to be given to whether the Commission 
could in fairness require the re-employment of an ex- 
employee when for eighteen months the possible require- 
ment that it may have to do so was not within the 
contemplation of the employer. Events will have moved on. 
Once again that is not a matter which can be determined 
beforehand with precision. It will depend upon the circum- 
stances and the attitudes of all parties. In this matter S.G.S. 
has clearly indicated its strenuous opposition to the claim 
that Mr Taylor was unfairly dismissed, and to any relief in 
that eventuality which is sought by Mr Taylor. Thus the 
relief sought will itself be contentious. That is a factor in 
considering whether re-instatement is able to be a practical 
proposition eighteen months after the event. In the circum- 
stances, I am of the view that re-instatement after such a 
period of time is not a practical proposition. If re- 
instatement is not a practical proposition then, again on the 
current authority of Coles Myer, that is the end of the matter. 

I have not found it necessary to consider all of the issues 
which S.G.S. raised before me. I have found sufficient in the 
above considerations to conclude that the applicant has not 
shown good reason why, some eighteen months after the 
event, the Commission should now entertain a claim by him 
that he was unfairly dismissed. For all of those reasons, and 
in accordance with s 27(l)(a)(iv) of the Act, I have 
concluded that an order should issue dismissing the claim. 

I am not without sympathy for Mr Taylor's position. From 
his point of view an impartial umpire in the form of the 
Commission has considered his claim and found in his 
favour only to have the fruits of his victory removed without 
any reconsideration of the merits involved. However whilst 
I do not doubt the sincerity of Mr Taylor's belief that he has 
been wronged by S.G.S. I do not believe in the above 
circumstances that an application now lodged pursuant to 
s.29(b)(i) of the Act can persuade the Commission to 
intervene in the matter. 

Appearances: The applicant on his own behalf. 

Mr S.J. Kenner (of counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Trevor Bain Taylor 

and 
S.G.S. Australia Pty Ltd. 

No. 977 of 1993. 
S.G.S. Australia Pty Ltd 

and 
Trevor Bain Taylor. 
No. 1115 of 1993. 

COMMISSIONER A.R. BEECH. 
30 November 1993. 

Order. 
HAVING heard Mr T. Taylor on his own behalf as the 
Applicant and Mr S.J. Kenner (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That application No. 977 of 1993 be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Laurence Edward Willmott 

and 
Geo Services Pty Ltd. 

No. 1131 of 1993. 
COMMISSIONER G.L. FIELDING. 

26 November 1993. 
Reasons for Decision. (extempore) 

THE COMMISSIONER: The Respondent carries on busi- 
ness as a seismic surveyor in the State, interstate and 
internationally. It apparently contracts with oil or mining 
companies to conduct seismic or geophysical surveys, 
presumably over areas in which those companies have an 
interest. For that purpose it employs survey teams who work 
in the field. The evidence is that these teams are assembled 
from time to time as work demands it. Normally members 
of the team work for the duration of a particular survey 
project and when that project is completed, their employ- 
ment with the Respondent generally ends, unless there is 
another project to go to. The teams are managed in the field 
by a party manager who, at least at all material times, is 
assisted by the assistant party manager. 

In or about January of this year the Respondent entered 
into a contract to carry out survey work for Sagasco, initially 
in and around Dongara and then at Penola in South 
Australia. As a consequence, the Respondent assembled a 
survey team for that project, of which the Applicant was the 
assistant party manager. Work on that contract commenced 
in late January this year at Dongara and then, early in March, 
the team was despatched to carry out survey work in and 
around Penola. Before the task assigned to the team at 
Penola was completed, the Respondent dismissed the 
Applicant from its employment in circumstances which the 
Applicant says were unfair. By these proceedings he seeks 
reinstatement in his former employment with the Respon- 
dent. 

The evidence discloses that the Applicant was dismissed 
without notice, indeed summarily, as the Respondent 
acknowledged, on or about 20 April last. The Respondent 
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says that the Applicant was dismissed because he was 
considered to be "unsuitable" for the tasks required of him. 
More particular, it was said that he failed to enforce the 
company's safety rules out in the field, such as the use by 
employees of seat belts when they were driving vehicles in 
the field, that he failed to support decisions of management 
and, indeed, that he breached confidences by seeking legal 
advice regarding what he perceived to be an unjust decision 
of the Respondent to withhold the wages of an employee 
who was about to leave the Respondent's employ. 

The Applicant denies any such shortcomings and says that 
his dismissal came without warning and after a period of 
some seven years' employment with the Respondent, during 
which time, he says, he attracted commendation from the 
Respondent's managers. He says, in effect, that the 
dismissal was retribution for his objection to the Respondent 
withholding wages from the employee about to leave the 
Respondent's employ. That employee had apparently 
refused to sign an accident report in respect of an accident 
at work in which he was involved. The Applicant seems to 
have thought that his pay was being withheld until he signed 
the accident report, something which I hasten to say the 
Respondent denies was the case. At all events, the Applicant 
contacted solicitors in Perth and was apparently informed 
that the Respondent's conduct was in breach of the Truck 
Act. As a result, the Applicant reported the matter to the 
party manager, Mr Pearce. 

The Applicant says his dismissal was unfair because he 
did nothing wrong. Whilst he was prepared to carry out the 
lawful instructions of the Respondent, he was not prepared 
to do that which he regarded as being unlawful as, for 
example, the unjustifiable withholding of pay from an 
employee. 

The Respondent challenges the jurisdiction on the 
Commission to entertain this application. It asserts that the 
Applicant was employed under a fixed term contract, which 
had expired by the time the application was made and 
therefore there could be no prospect of the employer/ 
employee relationship being reinstated. Thus, it is said, on 
the authority of Coles-Myer Ltd trading as Coles Supermar- 
kets v. Coppin (1993) 73 WAIG 1754 and Kounis Metal 
Industries Pty Ltd v. Transport Workers' Union of Australia, 
Industrial Union of Workers, W.A. Branch (1992) 73 WAIG 
14 the Commission is without jurisdiction. 

In any event, the Respondent disputes that the dismissal 
was unfair and, moreover, objects to reinstatement of the 
Applicant on the grounds that the Applicant was employed 
under a contract which was job specific, that is, that he was 
employed for the duration of the survey work for Sagasco 
at Dongara and thereafter at Penola. That work was said to 
have finished on or about either 9 or 15 May 1993. The team, 
of which the Applicant was formerly a member, is now 
working in Queensland for a different principal. The 
Respondent says that there was no guarantee that when one 
survey job finished, the Applicant, or indeed anyone else, 
would be re-employed for the next job. 

On the other hand, the Applicant says that over a period 
of some seven years he was employed every time a new 
survey job came up, although he acknowledges that he spent 
time unemployed whilst waiting for the Respondent to 
obtain work, during which time he worked for others or 
sometimes received unemployment benefits. 

Whether the dismissal is fair or unfair, the Respondent 
says that the Applicant should not be reinstated because 
there has been a restructuring in the workplace. As a result, 
there is no job for him to go to. Furthermore, it is said that 
he has a history of abusing his managerial position and that 
it would be a recipe for disaster if he was to be put back into 
the workplace. Indeed, some of the Respondent's witnesses 
have given evidence that some in the current crew are not 
anxious to have the Applicant return to the workplace. 

In the view I take of the matter, it is not necessary to 
consider in any depth the Respondent's challenge to the 
Commission's jurisdiction. It is only necessary to say at this 
time that the cases to which the Applicant referred were 
concerned with monetary claims, rather than with claims for 
unfair dismissal under section 29(b)(i). For the present 

purposes, I am prepared to assume that the Commission does 
have jurisdiction under section 29(b)(i) of the Act to deal 
with this matter. 

There is a material conflict in the evidence surrounding 
the circumstances under which the Applicant was dismissed, 
in particular as to whether he was warned or counselled 
about his alleged shortcomings. Having had an opportunity 
to reflect upon the evidence, I am satisfied and find that the 
Applicant was less than efficient in the performance of his 
work as an assistant party manager. In this respect, I prefer 
the evidence of Mr Pearce, who was at all material times the 
party manager under whom the Applicant worked. I prefer 
his evidence to that of the Applicant, although he clearly had 
little, or now at least has little, respect for the Applicant, as 
an assistant manager. To some extent what Mr Pearce had 
to say was supported by Mr Tobin. 

Mr Pearce impressed me as being guilty of making 
understatements about the Applicant rather than exaggera- 
tions. I thought that he was fair in his assessment of the 
Applicant and I have not the slightest doubt that his evidence 
is to be preferred where it conflicts with that of the 
Applicant. 

The evidence of the Applicant as to the reasons given for 
his dismissal was, to say the least, brief and scant. He 
acknowledged that there was a discussion between him and 
Mr Tobin which lasted for approximately half an hour at the 
time that he was dismissed, but he was unable to give any 
details of it other than that Mr Tobin said to him that his 
conduct was not in the best interests of the company. On the 
other hand, Mr Tobin was able to given a much more 
detailed account of that discussion and I consider that his 
account is fundamentally accurate. 

In the end, I am satisfied and find, that the Applicant was 
dismissed as the result of his perceived disloyalty to the 
Respondent, particularly as a result of his conduct in seeking 
legal advice without reference to the Respondent in respect 
to the employee's wages. Furthermore, I find that he was 
dismissed because of his ineffectiveness in enforcing the 
safety aspects of his job, as Mr Tobin said was the case. 

However, I am not satisfied, on balance, that his conduct 
warranted the summary dismissal, which Mr Tobin ac- 
knowledged he inflicted on the Applicant. Whilst I have 
little doubt that both Mr Tobin and Mr Pearce spoke to the 
Applicant about his shortcomings and at least Mr Tobin 
from time to time admonished him, I am not altogether 
convinced that either of them warned him that his failure to 
improve would result in termination, other than that Mr 
Tobin indicated to the Applicant on or about 1 April last that 
if he did not enforce the company's policies he would be 
replaced. 

My impression is that Mr Tobin was so offended by the 
Applicant's action in taking the side of the employee who 
was concerned about the non-payment of his wages that Mr 
Tobin decided that he had had enough and so summarily 
dismissed the Applicant. Even though the Applicant was in 
a managerial position and therefore the need for a formal 
warning is less than would otherwise be the case, as pointed 
out in Sewards v. Canon Copiers, Australia Pty Ltd (1983) 
IR 227,1 am not convinced, on balance, that the Applicant's 
conduct was so bad as to warrant summary dismissal. 
Although I consider that the Applicant could have adopted 
a more professional approach to the delayed wages problem, 
I do not accept that it was sufficient, either by itself or in 
conjunction with his other conduct, to warrant instant 
dismissal. I should say in passing that having heard Mr 
Pearce and Mr Tobin, more particularly the former, I am not 
satisfied that the Respondent did withhold the pay in an 
effort to coerce the employee to sign the document. Rather, 
I accept that it was withheld as a result of an accounting 
error, as Mr Tobin has said. 

Although the Respondent says that it was a condition of 
the Applicant's employment that his employment was 
terminable on 24 hours' notice, I doubt that that was the 
case. The Respondent says that such a condition existed 
because the Applicant was a casual employee. The 
Applicant may have been paid by the day, but as he was, 
on Mr Pearce's evidence, if not on Mr Tobin's, employed 
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for the duration of the Sagasco project, I think he could 
hardly be said to be a casual employee as is ordinarily 
understood. The written Conditions of Employment, by 
which it is common ground the Applicant's employment 
was governed, can best be described as something of a hotch 
potch. They include rules which govern the work at the 
campsite. They also purport, in part, to set out what are 
traditional contractual matters, but by no means do they set 
out all the terms and conditions of employment necessary 
to give efficacy to the employment relationship. 

Amongst other things, the written Conditions stipulate 
that "(A)ll other payments and conditions are as set out in 
the Award". That Award is said in the Conditions to be the 
Drilling and Exploration Award 1990, but I suspect it should 
be The Drilling and Exploration Industry Award (1991) 
(Cth). By Clause 6, that Award provides for dismissal on one 
day's notice for casual employees, otherwise it provides a 
graduating scale of notice for more permanent or other 
employees. On the evidence in this case it appears that the 
Applicant would be entitled, by virtue of incorporation of 
the Award provisions into the terms and conditions of his 
employment, to one week's notice. The Applicant was, of 
course, given considerably less notice than that and I take 
the view that, on balance, the dismissal was so procedurally 
flawed that it can be said to be unfair, although I think the 
matter is borderline. 

Although I consider the dismissal to be unfair, I am not 
prepared to exercise the discretion vested in the Commission 
to reinstate the Applicant. I accept that ordinarily an 
employee found by the Commission to have been unfairly 
dismissed is entitled, save in special circumstances, to be 
re-employed (see: Portius Pty Ltd v. Transport Workers' 
Union of Australia, Industrial Union of Workers, W.A. 
Branch (1991) 71 WAIG 19; and see too: Real Estate 
Institute of Western Australia Inc. v. The Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (App 939/93—21 November 1993 (unreported)). 
However, having regard to the nature of the Applicant's 
contract of employment, having regard to his recent 
employment record and the restructuring which has taken 
place in the management of the survey teams since his 
dismissal, I remain unconvinced that it would be right and 
proper to reinstate the Applicant. Indeed, I think it would 
be wrong to do so. 

The evidence as to the terms on which the Applicant was 
employed was, to some extent, unsatisfactory and brief. On 
this issue the Respondent's managing director, Mr Tobin, 
and Mr Pearce impressed me as having a more reliable 
understanding of the terms of the Applicant's employment 
than did the Applicant. I accept their evidence as being 
reliable in this respect, 

The Applicant seems to have been employed under terms 
which were both oral and written, although there was little 
evidence as to the oral terms. The Applicant and the 
Respondent's witnesses say that the Applicant was em- 
ployed from job to job, to use their words. To some extent 
that is verified by the written "Employment Terms and 
Conditions" to which I have referred. Those Conditions 
provide, inter alia, "(C)ontract personnel terms are as 
negotiated with the company to be calculated on a straight 
daily rate including weekends and public holidays. This rate 
is to commence on the first work day and finished on the 
last. Accumulated leave, etc is to be included in the daily 
rate". It is common ground that the Applicant was, for those 
purposes, a contract employee. 

Moreover, I accept the evidence of Mr Pearce and find 
that when he was engaged to be the assistant party manager 
for the Sagasco survey at Dongara, and then at Penola, he 
was told only that he was being appointed for the duration 
of that survey and was told that it would last for a period 
of two to three months. Such an arrangement is consistent 
with those under which the Applicant had worked in the 
past. 

Furthermore, I accept the evidence of Mr Tobin that there 
was no guarantee that when one job finished, the Applicant, 
or anyone else, would be employed for the next job. I accept 
the position to be, as the Applicant has put it, that it was 
often the case that when one job was finished he went on 

to another, but having heard Messrs Pearce and Tobin, I am 
far from convinced that there was any promise that the 
Applicant was to be offered employment beyond the 
Sagasco survey job. The uncontroverted evidence of Mr 
Tobin shows not only that the Applicant was not employed 
by the Respondent whilst it waited for more survey work, 
but when it had such work, the Applicant was not always 
employed by the Respondent. 

Overall, I am far from satisfied that it was a term of the 
Applicant's employment that he was to be re-employed each 
time that work became available and still less that he was 
employed on a continuing basis for an indefinite term. 
Indeed, having regard to the evidence of Messrs Pearce and 
Tobin. I am satisfied that the contrary was the case. 

The Applicant says, however, that the Respondent has a 
moral, if not a legal, obligation to re-employ him in the next 
job. However, having regard to the evidence of Mr Pearce 
and of Mr Tobin, I do not accept that to be the case because 
I am far from convinced that the Applicant was promised 
employment beyond the completion of the Sagasco survey 
at Penola. Even on the Applicant's own evidence, he was 
promised that he should have work with the Respondent 
only until about Christmas. On his own evidence, any moral 
claim he had to re-employ could not extend beyond 
Christmas, or thereabouts. Having regard to the shortness of 
the time before Christmas falls, there seems to me to be little 
to be gained from reinstating the Applicant at this time. 

In any event, as I have previously indicated. I am far from 
satisfied that the nature of the contractual relationship 
between the parties was such that the Respondent has an 
obligation, oral or otherwise, to re-employ the Applicant 
only when the job has finished. I take the view that the 
Applicant was employed simply for the Sagasco job and that 
there, was no entitlement to be re-employed beyond the 
expiration of that job. The evidence is that that job has long 
since finished. To order that the Applicant be re-employed 
at this time would be to give the Applicant a benefit which 
he was never entitled to, that is employment beyond the 
Sagasco job. 

Moreover, the Respondent's managing director expressed 
what I perceive, having heard and observed him, to be a 
genuine concern about the Applicant's capacity to loyally 
and properly carry out his role as an assistant party 
management. That is a concern which, having regard to the 
evidence of Mr Pearce and Mr Tobin, I do not regard as 
being without foundation. The evidence suggests that the 
Applicant was an ideal employee, but having regard to the 
evidence of Messrs Pearce and Tobin that cannot be said in 
respect of his managerial performance. I accept the evidence 
of Mr Pearce that the Applicant was found wanting in his 
perfonnance of his managerial functions, in particular in the 
paperwork associated with it. As indicated, my concern 
about the fairness of the dismissal relates more to the 
manner of the dismissal rather than to the reasons for it. 

Having regard therefore to the Respondent's concern 
about his capacity to carry out the job, I take the view that 
it would be "a recipe for disaster", as Mr Curlewis put it, 
to re-employ the Applicant, even if it were otherwise proper 
to do so. 

There is another reason why the Applicant ought not be 
reinstated, that is, that I accept the evidence of Mr Pearce 
that the management of the field teams has been so 
restructured that there is now no longer effectively a position 
of assistant party manager. Instead, there is, as I understand 
it, a supervisor, a party manager, a safety officer and a clerk 
(who I suspect performs much of the paper work previously 
associated with the assistant party manager). Therefore there 
is nothing to reinstate the Applicant into. The job which he 
once had no longer exists. In those circumstances, it would 
be inappropriate to make an order for reinstatement or 
re-employment (see: In Re Hawksbury Agricultural College 
(1980) AR 765; Association of Foremen and Supervisors v. 
Tooth & Co. Kent Brewery (1984) AR 831). 

The Applicant, through his agent, made much of the delay 
in instituting these proceedings. In the end that is not 
something which I have found necessary to consider. It 
would be said, for the sake of completeness, that the record 
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discloses that the Applicant took some 18 weeks, or 
thereabouts, to bring his complaint of unfair dismissal to the 
Commission. Whilst he said that is explicable by his failure 
to obtain legal advice or legal aid, I do not see why that 
should count against the Respondent (cf: Walls Meat Co. 
Ltd v. Khan (1978) IRLR 499). In that respect I think there 
is much to be said for Mr Curlewis' argument that in a 
position such as this, which by its nature is short tenn and 
where survey teams are being restructured or constituted, 
time becomes more of the essence than would otherwise be 
the case. But, as I have indicated, I do not find it necessary 
to consider this issue. Indeed, it has played no part in my 
decision regarding this claim. 

For the reasons stated, I order that the application be 
dismissed. I am not prepared, for the reasons given, to order 
that the Applicant be reinstated. Indeed, I think it would be 
wrong in principle to do so. 

Appearances: Mr T.C. Crossley on behalf of the Appli- 

Mr J.F.I. Curlewis (of Counsel) on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Laurence Edward Willmott 
and 

Geo Services Pty Ltd. 
No. 1131 of 1993. 

COMMISSIONER G.L. FIELDING. 
26 November 1993. 

Order. 
HAVING heard Mr T.C. Crossley on behalf of the Applicant 
and Mr J.F.I. Curlewis (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

SECTION 29(b)—Notations of— 

Applicant Respondent Number Commissioner Result 

Allen B. N.R. and N.J. Gardiner 66/1993 Beech C. Discontinued 
and Sons Pty Ltd t/a 
Gardiners Transport 

Anderson I.S. Progress Press 952/1993 Gregor C. Discontinued 
Distributors and 
Printers Pty Limited 

Arunasalam J. Australian 380/1991 Coleman C.C. Dismissed 
Productivity Council 
(WA) Pty Limited 

Bartrop A.W. Swift & Moore Pty 1089/1993 Negus C. Dismissed 
Limited 

Belts B.S. Montague Drilling 1076/1993 Beech C. Discontinued 
Company 

Black M.J. University Building 1192/1993 Parks C. Discontinued 
Society 

Brady W.L. Jarvis Nominees Pty 1402/1993 Negus C. Withdrawn by Leave 
Ltd t/a Franklins Pub Le Cafe 

Brice M.J. Vista Window Coverings 1205/1993 Negus C. Discontinued 
Brown I.L. (Mr David Evans) David 1275/1993 Halliwell S.C. Discontinued 

Evans Real Estate 
Bryant A. Wattmaster Alco Pty Ltd 1225/1993 Parks C. Discontinued 
Burgess W.G. Mandurah Sawmill— 1258/1993 Parks C. Discontinued 

Wallmar Pty Ltd 
Burton P. West Australian 273/1993 Negus C. Discontinued 

Newpapers 
Cherry S.R. Ausmic Environmental 1073/1993 Fielding C. Discontinued 

Industries (WA) 
Cox D. J.L.B. Contractors 1224/1993 Parks C. Discontinued 
D'Souza J.M. Miss Maud, West Perth 1026/1993 Beech C. Discontinued 
De Marigny J.M.G. D. Oldfields Pty Ltd 1200/1993 Halliwell S.C. Discontinued 
Elsley S. Darima Nominees Pty 1836/1991 Negus C. Discontinued 

Ltd—Trustee for the 
Solomon Family Trust 
t/a World Literacy 
International 

Erlach K. OKA Motor Company Ltd 1169/1993 Parks C. Discontinued 
Fallen S. East West Direct 1053/1993 Fielding C. Discontinued 

Marketing Pty Ltd 
Farlow J.T. Henry & Walker 1146/1993 Coleman C.C. Dismissed 

Contracting Pty Ltd 
Ferguson P.N. Western Mining 926/1993 Parks C. Discontinued 

Corporation Limited 
(Petroleum Division) 

Goddard S.M. Checkpoint Brake and 1248/1993 Negus C. Discontinued 
Clutch 

Hamilton R.G. Dr Ben Darbyshire—St 1237/1993 Halliwell S.C. Discontinued 
George's College Inc 

Haydock C. Perth Institute of 672/1993 Beech C. Discontinued 
Contemporary Arts Ltd 

Hebb A. Tbtal Eden Watering Systems 314/1993 Halliwell S.C. Dismissed 
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Applicant Respondent Commissioner 

Hegarty A. 
Helm S. 
Hennessy T.A. 
Houston E. 

Jones B.R. 

Jones H.A.T. 
Keep W.J. 

Keightley J. 

Knight C.A. 

Kuriata S. 
Lacopo D. 
Lazar B.C. 

Leek R.A. 
Littlejohn S. 

Marshall G.L. 
Miscellaneous 

Workers' Union 
Mitchell D.M. 
Mottershaw B. 

Norcott R. 
Osbom A.C. 

Piks B. 
Power F.J. 
Price G.J. 
Ratnford B.K. 

Reed A.J. 
Rees R. 
Reynolds J.J. 
Rhodes S.J. 

Riccelli C. 
Seamen T.A. 

Seymour E. 
Simenson L. 
Smith J.M. 

Smith S.M. 

Smyth K.E. 
Stephan P. 

Thayer D. 
Thompson T.J. 
Thwaites J.A. 

Uillio M.D. 
Walker L.L. 

Welsh M.A. 

Wilson C. 

Dial-An-Angel Pty Ltd 
Eagle Aircraft International 
Mt Gibson Manager Pty Ltd 
Margaret and Shane 
Foundation Inc (Peter Blurton) 
Kelmscott Football and 

Sportsmens Club (Inc) 
Worsley Alumina Pty Ltd 
East West Direct 

Marketing Pty Ltd 
Jacksons Drawing 

Supplies Pty Ltd 
Paraplegic-Quadriplegic 

Association of W.A. 
Incorporated 

Progolf Pty Ltd 
S. & R. Monteleone 
Pacific Access Pty Ltd 

t/a Yellow Pages Australia 
Bains Harding Limited 
(Miss J. Roberts & Mr 

B. Reynolds) Waverley 
St Pharmacy 

Swift & Moore Pty Limited 
Board of Management, 

Nulsen Haven Association (Inc) 
Emmaus Women's Refuge 
Committee of Management, 

Kira Incorporated 
Monitire Pty Limited 
Armadale Home Help 

Service Inc 
Bay of Isles Motel 
Australia Post 
Yanchep Sun City 
Images Group Pty Ltd 

t/a Images 
Canterbury Motor Co 
Graylands Hospital 
Swift & Moore Pty Ltd 
Aragon and Associates 

Pty Ltd 
Minproc Engineers Pty Ltd 
Unilever Australia 

Limited t/a Streets 
Icecream Division 

Dr Ronald Nay lor 
Bed, Bath N Table Pty Ltd 
Arrow Transportables 

Pty Ltd 
Craigmont Nursing 

Home, Maylands 
Wendy's Supa Sundae's 
East West Direct 

Marketing Pty Ltd 
Business News 
W.A. Salvage 
The Salvation Army— 

Senior Citizens Village 
Stefan Jewellers 
(Harry Zaurs) Arrow 

Holdings Pty Ltd 
Boral Building 

Services Pty Ltd 
Prosser Toyota Pty Ltd 

1197/1993 
720/1993 
1289/1993 
1216/1993 

215/1993 

1012/1993 
1054/1993 

1107/1993 

401/1993 

1166/1993 
1332/1993 
899/1993 

1138/1993 
1290/1993 

1088/1993 
444/1993 

832/1993 
1061/1993 

1170/1993 
1447/1993 

1416/1993 
1231/1993 
1022/1993 
894/1992 

54/1993 
129/1993 
851/1993 
1137/1993 

1272/1993 
1246/1993 

1241/1993 
1281/1993 
91/1993 

1227/1993 

1364/1993 
1062/1993 

868/1993 
1236/1993 
1288/1993 

1346/1993 
92/1993 

1296/1993 

937/1993 

Negus C. 
Gregor C. 
Fielding C. 
Negus C, 

Negus C. 

Halliwell S.C. 
Fielding C. 

Negus C. 

Fielding C. 

Beech C. 
Halliwell S.C. 
Fielding C. 

Beech C. 
Halliwell S.C. 

Negus C. 
Parks C. 

Negus C. 
Negus C. 

Parks C. 
Parks C. 

Negus C. 
Fielding C. 
Parks C. 
Negus C. 

Negus C. 
Negus C. 
Negus C. 
Parks C. 

Fielding C. 
Parks C. 

Beech C. 
Negus C. 
Negus C. 

Halliwell S.C. 
Fielding C. 

Negus C. 
Halliwell S.C. 
Negus C. 

Halliwell S.C. 
Negus C. 

Fielding C. 

Discontinued 
Dismissed 
Discontinued 
Discontinued 

Discontinued 

Discontinued 
Discontinued 

Discontinued 

Dismissed 

Discontinued 
Discontinued 
Discontinued 

Discontinued 
Discontinued 

Granted in Part 
Concluded 

Discontinued 
Discontinued 

Withdrawn 
Discontinued 

Withdrawn by Leave 
Withdrawn 
Discontinued 
Discontinued 

Discontinued 
Discontinued 
Dismissed 
Discontinued 

Discontinued 
Dismissed 

Withdrawn by Leave 
Discontinued 
Discontinued 

Dismissed 

Discontinued 
Discontinued 

Discontinued 
Discontinued 
Discontinued 

Discontinued 
Discontinued 

Dismissed 

Dismissed 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Musicians' Union of Australia. Perth Branch (Union of 

Employees) 
and 

Altered State Pty Ltd t/a Altered State, and 
Roscbridge Nominees Pty Ltd t/a Metropolis Concert Club. 

No. C 463 of 1993. 
COMMISSIONER C.B. PARKS. 

30 November 1993. 
Order. 

WHEREAS on 19 October 1993 the applicant Union filed 
in the Commission a Notice of Application seeking a 
conference pursuant to s.44 of the Industrial Relations Act 
1979; and 

Whereas the applicant Union, when contacted by the 
Commission, requested that a conference not be scheduled 
as the parties had commenced private negotiations; and 

Whereas on 8 November 1993 the applicant Union 
advised the Commission that the matter has been settled 
between the parties and therefore the Union intended filing 
a Notice of Discontinuance of Application; 

And whereas the applicant Union has failed to file a 
Notice of Discontinuance of Application in the Commis- 
sion; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Leighton Contractors Pty Ltd. 

No. CR 303 of 1993. 
COMMISSIONER J.F. GREGOR. 

9 November 1993. 
Reasons for Decision. 

THE COMMISSIONER; On the 21st of July 1993, at the 
conclusion of a conference between The Australian Work- 
ers' Union, West Australian Branch, Industrial Union of 
Workers (AWU) and Leighton Contractors Pty Ltd 
(Leightons), the Commission referred for hearing and 
determination a dispute between the parties over the terms 
and conditions of employment to apply to members of the 
AWU who are employees of Leightons on the Nifty Copper 
Project. 

The Nifty Copper Project (Nifty) is situated 112 
kilometres west of Tfelfer in the Great Sandy Desert. Nifty 
is a high grade disseminated copper deposit. The reserve is 
compact and uniform at circa 6,000,000 tonnes. It is suitable 

for open pit mining with an anticipated life of 10 years. 
During that period 600,000 tonnes of ore will be mined and 
treated to produce 16,550 tonnes of copper. The mine is 
located in an extremely dry environment where easterly 
winds blow for a large part of the year. The owners (Western 
Mining Corporation) have constructed a village which is 
situated three kilometres north east of operations, that is, up 
wind of the site. The waste dump is situated to the north. 
There has been a policy of minimum clearing of vegetation 
in an effort to minimise dust, and vegetation banks have 
been left around the pit. 

Insofar as the treatment plant is concerned, the metallurgi- 
cal sector consists of the services pad, the solar extraction 
and refinery, and the heap leach pad. As of October 1993, 
when the Commission conducted inspections on site, the 
operation was at a stage where the crusher had been 
commissioned in July and the first cell of the leach pad was 
under construction. It was the aim of the operators to have 
copper produced by mid November 1993. 

Leightons have won a contract for five years to mine, 
transport waste and ore, operate the crusher, transport the ore 
to a storage bin and then onto the leach pad. It is the 
employees who are engaged by Leightons in the conduct of 
this work who are the subject of this claim. 

The claim is in a form of a proposed order which would 
set out the rates of pay, conditions of employment, 
redundancy, superannuation, industrial relations procedures 
and rest and recreation provisions. It is to this claim that Mr 
Booth, who appeared for the AWU, addressed his argu- 
ments. By way of background, he told the Commission that 
on the 30th of June 1993 the AWU wrote to Leightons 
outlining its various claims. There had been several 
conversations with Leightons prior to this but there was no 
result from those conferences. The AWU was of the view 
that Leightons were in a situation where they were unable 
to negotiate on the matter. In due course, a letter of demand 
was filed on Leightons and a conference application, C 303 
of 1993, was filed. The basic purpose of the application is 
to establish a framework for industrial regulation which 
would involve recognition of the disabilities of the site 
against the background of emerging mining industry 
standards in employment conditions. 

Mr Booth made the point that the remuneration was based 
upon the AWU Construction and Maintenance Award 1987, 
an award of the Federal Commission (the AWU Construc- 
tion Award), and the order that the AWU seeks embodies 
some of the conditions of that award, although they are not 
slavishly followed. What the AWU wanted to do was have 
an order which would incorporate the conditions of 
employment which were applied at the site by Leightons. 
This, in addition to: a Project Disability Allowance, which 
is not catered for in any current legislation; rest and 
recreation leave after six weeks on site; redundancy based 
on the TCR Case; superannuation based on the decision of 
Commission in Court Session; and a clause, in line with the 
Structural Efficiency Principles, which sets out industrial 
relations procedures. 

Mr Booth made submissions concerning the site. Some 
of them have been outlined above, but in essence he was at 
pains to point out that the site is located 450 kilometres 
south east of Port Hedland. The nearest settlement is Telfer 
and the nearest town is 220 kilometres to the north east. The 
location of these towns is academic because members of the 
AWU are barred by site management from having any 
private vehicles at Nifty and are therefore effectively 
stopped from moving out of the camp for the whole of the 
time they are there. This policy emphasises the real sense 
of isolation which Mr Booth says is acute. 

Insofar as the accommodation is concerned, Mr Booth 
described it as being of a unit of two small rooms with 
shower and toilet facilities. In general, the accommodation 
in the camp site is exposed to the elements, especially wind 
and heat, and cold at night. Almost all recreation facilities 
have been provided by the workers themselves. It is the 
AWU's submission that the employers have provided very 
little of what it would deem necessary in order for an 
hospitable balanced camp life to exist. There was a wet mess 
but the general living areas and equipment, such as gyms. 
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recreational equipment and other out of hours facilities, are 
extremely sparse. For a description on findings of the site, 
Mr Booth relied upon the decision of Commissioner George 
in Metals and Engineering Workers' Union—Western 
Australia and Another v. Civmec Construction and Engi- 
neering Pty Ltd and Leighton Contractors Pty Ltd, No. CR 
196 of 1993, the Civmec Case (unreported). In that decision, 
the learned Commissioner described the recreational facili- 
ties as limited. Mr Booth also made submissions about the 
weather conditions which, for the purposes of this recitation 
I need not summarise, other than to say that clearly the 
project is located in a desert environment which is typified 
by extremely high temperatures in summer and cold 
temperatures in the winter. 

Mr Booth made reference to the Wage Case Principles. 
He mentioned the First Award Principle and distinguished 
the type of application that was being made in this case. He 
made the point that the bulk of the conditions contained in 
the proposed order are existing conditions and that in the 
absence of any compelling argument to the contrary it is 
axiomatic that the order should be granted in that respect. 
Mr Booth made the point that the base rates which are used 
are being extracted from the AWU Construction Award, an 
award which covers contractors in the major mining industry 
sector in the Pilbara. Attention was given to the Conditions 
of Employment Principle which Mr Booth said did not apply 
because the AWU did not wish to move away from any 
existing provisions. Rather, it wished to put in place a set 
of provisions which were balanced and fair. Particular 
attention was given to rest and recreation provisions. The 
Commission was told that the Western Mining direct 
employees enjoy a work regime of two weeks on, two weeks 
off. The industrial catering personnel are six weeks on, one 
week off, while Leightons employees are 14 weeks on, one 
week off with an addition that Leightons employees are 
given the option of paying for a trip out after 7 weeks. So 
there is not one standard applicable at the site, there are 
several and the one that applies to Leightons work is below 
the existing minimum standard. 

There are few, if any, operations that have 14 weeks on 
and one week off, particularly in circumstances where the 
workers have to work 12 hours per day, 13 days out of 14. 
By reference to a number of other sites, Mr Booth strongly 
submitted that appropriate modem standards for operating 
and working on contractor mine sites say that, on balance, 
the rest and recreation provisions should be six weeks on, 
one week off and that because of the extreme remoteness, 
that type of regime is more necessary than elsewhere. In 
putting this argument, Mr Booth indicated the awareness of 
the Union of the costs. He made the point that the Leightons 
workforce is not the largest on the property at all. The 
owners' workforce is operating, or will be, on a two and two 
cycle and any order to Leightons of the nature sought by the 
AWU would, of course, not effect that. By Leightons 
allowing workers to have one week's unpaid leave after 7 
weeks even if the worker pays for it, the AWU says it is a 
recognition that there are productivity problems associated 
with the 14 and one regime which is currently in place. That 
regime might be suitable for short term construction 
workers, whose time on the job is limited, but it is clearly 
dilatorius in a situation where there is long term employ- 
ment. Insofar as the allowances are concerned, Mr Booth 
says that there has been a recognition in the decision of 
Commissioner George (op cif) that the disabilities associ- 
ated with the project are in excess of those contemplated by 
existing industrial regulations. Other major mining compa- 
nies in the Pilbara have a variety of site allowances and 
reference was made to those. 

Mr Booth submitted that there should be a complete code 
of employment conditions contained in the order and that 
in general it should derive from the Federal Award. 
However, during the submissions of Mr Gifford, who 
appeared for Leightons, Mr Booth conceded that Leightons 
did apply conditions out of the State gold mining award on 
many of its contracts and for the purposes of these 
proceedings, the AWU claim could be varied to pick up 
those provisions. Mr Booth said it is accepted that the 
project is award free and there is a legal void that the AWU 

believes needs to be filled quickly. It is therefore appropriate 
for the Commission to import into the order the existing 
terms and conditions. The Commission has the power to do 
so under Section 44 of the Industrial Relations Act 1979 (the 
Act). Such a use of the powers would be proper and apposite. 

Mr Booth gave detailed attention to a project disability 
allowance. He identified what he said were unique aspects 
of extant disabilities which include extremes of temperature, 
excessive dust, extreme isolation, excessive glare, working 
in proximity to ongoing construction work, the standard of 
amenities, the standard of camp, and excessive bush flies. 
Insofar as amenities are concerned he submitted that these 
were not of a high standard on the mine site and this would 
be highlighted in witness evidence. Insofar as camp facilities 
are concerned, the AWU submitted that these were poor and 
Leightons-provided recreational facilities are, for all intents 
and purposes, non-existant. The reaction of the owners to the 
request by Leightons to assist in that respect is eloquent 
refusal, (see Exhibit B4). 

Finally, Mr Booth submitted that is was the AWU's view 
that it sought to negotiate a settlement. That opportunity was 
denied. Mining was now under way and the issue of site 
conditions should be dealt with quickly. It is not contrary 
to the Principles to make an order. The AWU has amply 
discharged its onus to substantiate the type of order sought 
and that order is in conformity with the principle and the Act 
and should issue. 

Mr Booth called evidence to support his submissions. Mr 
David Ball evidenced that he had worked on quite a number 
of other mine sites in the Pilbara area. He gave evidence of 
the types of facilities that were available at those sites which 
are not available at Nifty. These include such things as 
videos, tennis, cricket and other recreational games as well 
as swimming pools. The other sites, however, did not work 
14 weeks on and one off. At Woodie Woodie, which was 
in a similar area, it was eight weeks on and one week off. 

Mr Ball described his impressions of the remoteness of 
Nifty, commenting that the employees were not allowed to 
bring their vehicles on site and could only leave site on 
pre-arranged 7 or 14 week intervals. They do not leave site 
at any other time. He described how the 9.30am crib break 
is taken in the open in the pit exposed to the elements, and 
that the wet mess was overcrowded because drinking was 
the only 'recreation' available. He knew that employees of 
the explosive contractor, ICI, and of the caterer had six 
weeks on and one week off, and that Western Mining 
employees had a range of different conditions for leaving the 
site depending upon their status and job. 

Mr Ball made comparisons with facilities at other sites, 
such as Plutonic Bore and the Bounty Mine. He conceded 
that, although there was not much time left at the end of each 
day after travel to a job, there is more time on shift change. 
Using a gymnasium, if there was one, is preferable to going 
to the pub after sitting in a machine all day. He agreed that 
maybe facilities could be put in in the fullness of time. His 
view was that the standard of room facilities was a necessity 
rather than being a "pretty good facility". He agreed that 
a few workers had opted for an additional R & R after 7 
weeks but this was because they would not, or could not, 
pay for it themselves. Although Leightons had offered to 
subsidise the additional R & R, the difference was that in 
other Leightons sites they were accessible to a town and this 
site was not. Through Mr Ball, Mr Booth submitted a 
collection of questionnaires on the topic of conditions and 
facilities and R & R. These largely support Mr Ball's 
evidence and Mr Booth's submissions on behalf of the 
AWU. I do not intend to analyse those documents other than 
to say that document after document reinforces the concern 
of workers insofar as rest and recreation is concerned. 

Evidence was also taken from Mr William Hawkins. He 
too had worked at a number of other sites and was able to 
compare them to Nifty. He said that it was the most isolated 
and that facilities were very basic. He referred to the 
questionnaire he had filled out for the AWU (Exhibit B3). 
He said that he took the 7 weeks leave option and paid his 
own way. He supported the evidence of Mr Ball that there 
were no outside recreational facilities and as far as he knew, 
there were no plans to put a pool in. He was of the view that 
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the wet mess was too small and extractor fans were needed 
as the cigarette smoke was unbearable. He confirmed that 
9.30am crib breaks were taken in the open pit and 12.30pm 
breaks in the crib room. He had no complaints about the 
food. He said there had been a large turnover of personnel 
and in his opinion it was attributed to the 14 weeks on, one 
week off. He had complaints about the telephones saying 
they were disgusting: they were exposed and offered no 
privacy. Only recently television and radio facilities had 
improved. He conceded though, that the room facilities were 
adequate and the biggest concern was being able to get off 
the site. In terms of further recreational facilities, correspon- 
dence from Western Mining had, at least, been equivocal or 
negative. 

Mr Rodney Gifford appeared on behalf of Leightons. He 
submitted that Leightons were the principal contractor 
involved in the mining operation and had five years to carry 
out those activities. They currently employ 24 workers. He 
told the Commission that the crusher, which at the time of 
inspections worked in three shifts, no longer does so. It was 
now run by three persons on one shift. The pit operates day 
and night and both operations work 12 hour days, 13 day 
fortnights. Mr Gifford said Leightons was the largest mining 
contractor in Western Australia with 15 existing contracts. 
He said Leightons opposed the issue of an Order in totality 
even though no industrial regulation is in place. The terms 
and conditions which are presently being applied on site are 
consistent with the terms and conditions that Leightons 
apply commonly across all of its mining sites. That is the 
basis of a policy and practice it has followed since becoming 
involved in mining. Leightons were aware that the employ- 
ment contracts were only enforceable at common law but, 
notwithstanding that, matters can still be brought before the 
Commission in conference proceedings. Leightons had done 
that many times and there had been no difficulties. It is not 
necessary if that is the case, says Mr Gifford, for terms and 
conditions to be confirmed in an Order. Leightons has 
adequate experience to be able to determine the conditions 
as appropriate for the site and its "remoteness", which it 
did not concede. Lack of recreational facilities were not 
sufficiently compelling to warrant something special. 
Airfare subsidisation had been offered but that should not 
be taken as a concession that the site was remote. 

Insofar as wage rates are concerned, the AWU Construc- 
tion Award is an award to which equivalent pay rates have 
been made at Nifty. The other terms and conditions are a 
selection from various gold mining awards. Again the whole 
range of the terms and conditions are the same across all of 
Leightons operations and this allows for interchange of its 
workforce. 

Mr Gifford addressed the details of the proposed Order. 
He pointed out that the classification structure and rates 
conform with those in the AWU Construction Award and 
even though Leightons opposed that they go in the Order, 
he did concede that they are in place. Mr Gifford was at 
pains to ensure that the Commission understood that 
Leightons did not concede that the rates of pay referred to 
were established base rates in practice for the region or that 
AWU members were being paid according to provisions in 
the AWU Construction Award as the AWU submitted. 
Leightons is simply paying rates equivalent to those in that 
award. 

Insofar as a location allowance is concerned, Leightons 
were paying over and above the amount claimed. The 
proposed Project Allowance was totally opposed. No such 
allowance is applicable at any other site at which Leightons 
have a contract. The allowance was proposed as a flat 
disability allowance to compensate for alleged heat, cold, 
dust, glare, flies and relative lack of amenities, as unique 
disabilities associated with Nifty. However Mr Gifford says 
this typically corresponds with a construction concept of a 
site allowance which is not appropriate for ongoing mining 
which is quite distinguishable from construction. To this end 
Mr Gifford sought comfort from the decision of Commis- 
sioner George in the Civmec Case (op cit). 

Mr Gifford referred to the 1988 State Wage Case (Exhibit 
B6, Book 1) where it was said by the Commission in Court 
Session in relation to site allowance, that it would apply only 

in the construction industry. In this case, Leightons say that 
this should not be extended to a contractor engaged in 
mining. Mr Gifford did not accept the AWU's argument that 
because of the presence of general disability type allowances 
in other mining industry awards that the principle is 
established. That comparison can not be relied upon without 
analysis of the historical development of those allowances 
in a context of the general wage fixing patterns in the 
relevant mining awards. The AWU (Mining and Processing) 
Award 1993, also an award of the Federal Commission, is 
one which was developed and applied to contractors in that 
industry and it was inappropriate to apply to a copper 
property such as Nifty. 

Mr Gifford also referred to the AWU's focus on what it 
called the unique circumstances at Nifty as justification for 
the project allowance. Leightons submitted that the ex- 
tremes of temperature were not significantly different to 
those found across the Pilbara and other mining areas in the 
Eastern Goldfields. In terms of dust that was experienced on 
inspection, it was not excessive. The question of isolation 
was not conceded. Crib facilities were adequate. Leightons 
denied the camp facilities were poor. On the contrary, they 
were very satisfactory and in fact single accommodation 
with ensuite facilities is something not normally found on 
a minesite. Recreation facilities were adequate and there was 
probably better to come. Leightons disputed the AWU's 
observations to the contrary. Transportable buildings had 
been made available since inspections to be used as a 
gymnasium and although nothing formal had been put to 
Leightons by the owners, there was some talk about other 
facilities. Overall the range of disabilities identified by the 
AWU when seen in context, are inherent in mining activity 
and do not warrant in any way a special allowance. 

Mr Gifford canvassed other parts of the claim. Insofar as 
the redundancy is concerned, he said if there was to be such 
a clause it should be the same as the AWU Gold (Mining 
and Processing) Award 1993. Those provisions are adequate 
insofar as Nifty is concerned and they are the ones that are 
currently applied. He rejected the AWU claim for superan- 
nuation benefits. This was unnecessary because there was 
already legislative compliance to the Superannuation Guar- 
antee (Administration) Act 1992. Insofar as the industrial 
relations procedure is concerned, Leightons applies the Gold 
Award procedure and there is no need for another one to be 
awarded. 

Leightons opposed the claim for rest and recreation (R & 
R) leave after six weeks' service. The present position is that 
workers qualify for R & R after 14 weeks and that is what 
happens on all other Leightons sites. Leightons had 
introduced across its sites a benefit which would allow 
employees to take leave after 7 weeks at their own cost. At 
Nifty there was a further concession that the Company will 
subsidise the airfare so that no employee will pay more than 
$500. This, conceded Mr Gifford, had not been taken up. Mr 
Gifford said the critical factors in judging the adequacy of 
the claim are firstly the question of remoteness, and the 
focus that Leightons would give to the provision of air 
services as it relates, and secondly the presence of 
recreational facilities and undertakings that there will be 
better facilities in the future. 

It was Mr Gifford's submission that in the mining 
industry, it was entirely typical to expect, that employees 
have income goals which are enhanced by working long 
hours over extended periods. For instance, a typical 12 hour 
shift with a 12 or 13 day fortnight. In determining the 
adequacy of R & R Mr Gifford suggested that the 
Commission bear in mind that it is dealing with a mining 
contractor who does not determine what the accommodation 
or recreation facilities are like. Therefore it is more 
appropriate to look at the issue in the context in which 
Leightons may be familiar, that is in the context of the 
various mine sites in which they are involved. All in all, Mr 
Gifford's argument was that regardless of what happens in 
other places, it is not appropriate to rely upon extra industry 
comparative justification. Leightons have established a 
common position across all their sites. Therefore the 
appropriate test is whether or not the circumstances at Nifty 
warrant something special. Leightons say they do not. Mr 
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Gifford argued strongly that there was no emerging standard 
for R & R. This proposition underpins the AWU submission 
and the underpinning was faulty if one looked at the facts. 
Mr Gifford also made detailed submissions on the costs of 
granting R & R after six weeks. He thought the direct costs 
were in the vicinity of $ 180,000. That is not a negligible cost 
to the Company. On this basis Mr Gifford suggested to the 
Commission that the R & R claim does conform with the 
Conditions of Employment Principle or of the Wage 
Fixation Principles. But also from a merit standpoint, 
Leightons relied on the argument that the emerging 
standards that the AWU say are there, are not. 

Mr Gifford gave attention to the Wage Fixation Princi- 
ples, particularly the First Award principle. He argued that 
insofar as Nifty is concerned, Leightons' existing terms and 
conditions of employment are themselves derived from, and 
move in accordance with, certain award provisions. That is, 
the AWU Construction Award in the case of wages and the 
State Gold Mining Award principal conditions. So it 
operates existing conditions which have a rational basis. 
TTiey are not something that have been simply dragged out 
of the air. If there is to be a departure from such terms and 
conditions there would need to be compelling circum- 
stances, otherwise the Principle applies. The nub of Mr 
Gifford's argument was what he was pleased to call the 
adequacy test. This, he says, set the terms and conditions 
that were put in place at the outset. That test stands well if 
one applies merit, having regard to the operation of the First 
Wage Principle as well. If one does both those things one 
is led to the conclusion that the terms and conditions that 
have been focussed at Nifty are adequate and do not need 
to be altered. Therefore no Order needs to issue at all 
because there can, and is, sufficient protection of the 
employee's interests because of the nature of Leightons' 
conduct in the past. 

Mr Gifford called evidence from Stanley Watchom who 
is the Area Manager of Leightons responsible for the project. 
Mr Watchom has been employed by the company for over 
20 years in mining and civil construction. His area of 
responsibility covers Mt. Magnet, Leinster, Mt. Keith, 
Plutonic Bore and Nifty. In discharge of his duties, he visits 
every site to make sure things are operating correctly. 
Primarily his task is to set up the contract, get the project 
up and running and hand it over to a Project Manager. He 
then supervises it on a regular basis to make sure it is being 
operated in accordance with Leightons' execution plan. He 
stays in the camp accommodation deliberately to ensure that 
he is aware of the conditions under which the employees 
live. He gave evidence that he would normally drive into the 
site on his visits and if he did so, the direct drive from Perth 
is 18 and a half hours but there are 3 or 4 air services into 
the property every week. Mr Watchom gave evidence on the 
spread of equipment which is used on the property and the 
operating process. He said that the mine is worked 13 days 
a fortnight. That means an employee has two weeks on days 
with one day break and then 13 nights on night shift. He 
described the Nifty village as self contained units; a 
bedroom, easy chairs, toilet, shower and wash basin in each 
unit. He gave evidence that in terms of the temperatures, 
there is not much difference between Nifty and Shay Gap, 
Plutonic Bore, Mt. Magnet or Leinster. They are basically 
desert conditions. All of the plant and equipment have 
heaters and air conditioning. There are very few people 
exposed to the elements. They would mainly be fitters and 
they are not the subject of the claim. The only time they get 
out of the vehicle is to have smoko which they take in the 
open if they choose, but they can sit inside their vehicle. At 
lunch time, everyone goes back to an air conditioned crib 
hut. 

Insofar as the environmental conditions are concerned, 
Mr Watchom's evidence was that Nifty was not any 
different to any other minesite. Leightons strives to 
minimise dust problems. This is done by application of a 
number of techniques including restricting the operation of 
vehicles on formed roads, and dampening of roads and stock 
piles. Insofar as isolation is concerned, Mr Watchom was 
of the view that Nifty was not entirely isolated because 
flights to the site are regular. He said that if you take an 

aircraft to Nifty it is quicker than driving to Mt. Magnet. He 
gave evidence about the frequency of flights that Western 
Mining operate by charter. Leightons do charter aircraft 
from time to time but only when required. He thought the 
regularity of the air service was a useful way to judge the 
isolation of a site. He gave evidence that private vehicles 
were restricted because of the environment, that is, it is sand 
dune country and private vehicles cause damage. There are 
also safety factors, the lack of fuel and so on. He gave 
evidence about a series of individual claims such as the 
allegation of excessive glare saying that the Company 
supplies glasses. He suggested that there was more glare in 
St Georges Terrace than at Nifty. He said that the provisions 
for crib that Leightons provide are as good as anywhere else. 
Lunches are self selected in the messes. Insofar as flies are 
concerned, his position was that flies were bad in Australia, 
it did not matter where you were. He did not agree with the 
AWU's conclusion that the camp standards were poor. He 
had lived in camps for 20 odd years. He differentiated 
between the Nifty camp and some of the others he had lived 
in. He gave evidence that he thought there was going to be 
a gymnasium and apparently there would be a wide screen 
television but the owner was putting together that side of the 
operation. He gave evidence that the facilities had improved 
since the Commission had visited the area. His evidence was 
that when employees worked a 12 hour shift they usually 
have a shower and dinner and most go to the bar. A few may 
have a work-out in a gymnasium or there may be a game 
of cricket. He gave evidence that decisions about accommo- 
dation were basically Western Mining's and Leightons 
could not go in and just put in what it wants. But Leightons 
was prepared to help Western Mining if necessary. 

Mr Watchom said he was surprised at the questionnaires 
in Exhibits B2, B3 and B4 because the workers had not 
raised these matters with him. He gave his views on the 
alleged high turnover problem saying people basically stay 
for the money. He had no problems with the type of facilities 
which had been installed with the camp. He did not think 
the telephones, which were subject of complaint, were in the 
wrong place. He did concede that people may resign from 
the job but they always came back. He gave evidence that 
the quarter of a million dollar cost for R & R was expensive 
and it would be a big cost for Leightons. In cross 
examination he said it was as easy to get to Nifty as 
anywhere else. He conceded that the employees were unable 
to get out of Nifty. In respect of his comparisons with Mt. 
Magnet, he conceded that that camp was only two or three 
hundred metres from the town. Insofar as the conditions at 
Nifty are concerned, in cross examination he reiterated his 
views about the relative disabilities at Nifty to other places. 
Insofar as development of facilities in the camp is 
concerned, he had reason to believe that they would be 
developed. Insofar as redundancies are concerned, he said 
that Leightons do not put people off, they are transferred to 
other sites. 

I turn now to my analysis of the matters for decision in 
this application. From the submissions of the parties it can 
be said that the substantive terms and conditions of 
employment which are applicable to Leightons employees 
at Nifty are agreed. That is, the AWU Construction Award 
is used as a guide for wage rates and the general conditions 
of employment are taken from the Gold Mining Award. This 
is the regime of conditions of employment that Leightons 
uses right across the State on the 15 existing contracts in the 
mining industry. In addition to those conditions, the AWU, 
by this application, seeks some additional compensation by 
way of redundancy, superannuation, industrial relations 
procedures and R & R provisions. In particular, it seeks a 
project allowance of $2.80 per hour said to be to compensate 
for specific and unique disabilities associated with the Nifty 
project which include, inter alia, isolation, heat and cold, 
dust, glare, flies and lack of amenities. 

The Commission has had the opportunity of hearing from 
the parties, listening to the witnesses called and, in addition, 
has carried out inspections at Nifty. It should be recorded 
here that the Commission, pursuant to Section 19 of the 
Industrial Relations Act 1979 (the Act), is required to keep 
abreast of industrial conditions in industry and to this end 
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has visited, as part of its duty, every one of the sites which 
were mentioned in the proceedings. It has also spent 20 years 
involved in construction and mining in the Pilbara region of 
Western Australia and it is able to test the submissions and 
evidence that have been put by the parties against that broad 
background of knowledge. In doing so, I conclude that the 
Nifty site, insofar as a mining operation is concerned, is very 
little different to any other mining operation of a similar 
nature which is located in a remote area in the State. It 
suffers the same environmental problems of heat, cold and 
exposure. It suffers similar dust problems. To this extent it 
is no different to any other mine. Leightons operate on many 
of the mines in Western Australia, at the moment they have 
15 contracts. They have devised a regime of employment 
conditions which comprises payments and conditions which 
satisfactorily meet all of the extant factors at those various 
properties. I can see no reason why the Commission should, 
given the physical conditions at Nifty, interfere with the well 
settled employment conditions that Leightons and its 
employees have agreed over many years of operation. 
Therefore I do not intend to make an award of a project 
allowance or redundancy payments or any of the other 
payments which are sought by the applicant. 

However, Nifty can be distinguished on the basis of the 
submissions, evidence and the Commission's experience 
from other projects in a significant way and that is through 
its location and the regime of work. I can best explain that 
in the following way. The property is located inside the 
geographic area of the Great Sandy Desert, approximately 
400 kilometres south east of Port Hedland. The site is 
accessible by road but employees on the property are unable 
to use that road access because private vehicles are 
forbidden on site. The only access to the site is by air charter 
direct from Perth or through scheduled airlines from Port 
Hedland to Nifty. The charters are operated by Western 
Mining. There are approximately three per week from Perth 
and two from Port Hedland. In addition to this, employees 
work 12 hour shifts, 13 days out of 14. This, in any measure, 
is a long working time with little break. At the moment 
employees are required to perform this work regime for a 
14 week period before they can leave the site. Notwithstand- 
ing some evidence that the Company has tried to arrange 
trips to the nearest town of Telfer, it is clear that there is 
absolutely no escape from either the work or camp 
environment during that 14 week period. Therefore one 
would expect that if a property is to be structured with such 
a work regime that the amenities for workers would be of 
a high standard. My impression of the camp is to the 
contrary. The camp facilities, in terms of living, are adequate, 
but it appears that the question of the facilities in the camp 
are "dependent on the final budgetary position of capital 
development or subsequent profitability of the operation" 
(see Exhibit B4). One can interpolate that the property has 
been developed with a considerable budget constraint and 
the focus of that constraint has not been on the metallurgical 
or mining side of the project but in the village and 
particularly in village recreational facilities. 

It was obvious that there was a difficulty in August this 
year with those facilities when the Project Manager of 
Leightons Mr Edwards wrote to the Project Manager of 
Nifty, Mr Phil Dunstan, and advised him that the Company 
had currently a high turnover of personnel which is mainly 
attributed to the remote nature of the Nifty Project. The 
writer of the letter complained that there were minimal 
recreational facilities and most revolved around alcohol 
consumption. Suggestions were made that if more leisure 
facilities were available then alcohol consumption would 
decrease and workers would be less inclined to resign. This 
statement by Mr Edwards could, on the face of it, be seen 
to be contrary to the evidence of Mr Watchorn but on a 
careful reading of Mr Watchorn's evidence there is no 
substantial contradiction of what Mr Edwards claims. Mr 
Watchorn was careful to say in response to a question on the 
matter that employees did leave for a number of reasons. 
That of course is true but he did not specifically address the 
issues raised by Mr Edwards other than to say that he had 
reason to believe that he thought things might improve in 
the future. Mr Edwards made some other points in his letter 

about the unavailability of private vehicles on site and the 
harsh climatic conditions all of which added to the need for 
additional recreational facilities. He offered Leightons plant 
and personnel free of charge to help erect the facilities. 

There was a response to Mr Edwards' letter (Exhibit B4) 
and a concession was made by the Project Manager, Mr 
Dunstan, that the recreational facilities at this time were 
somewhat limited and had been designed that way due to 
the capital budget constraints. That can only support a 
conclusion that the project has been trimmed in the 
important area of recreational facilities. Mr Dunstan went 
on to say that he had applied for a further recreational 
building and for other facilities and there was consideration 
being given by management to those. He then postulated that 
there could be other facilities depending on the final 
budgetary position or the subsequent profitability of the 
operation. The facilities that were dependant upon the 
profitability of the operation or a better budgetary position 
are facilities which in my experience are standard on most 
other mining projects. Mr Dunstan went on to say that it is 
inappropriate to provide comparisons with operations such 
as at Leinster and Mt. Magnet. He agreed that the limited 
recreational facilities will contribute to increased labour 
turnover. He could not accept however that it is a major 
factor of high turnover rates and there are other issues which 
he did not identify which needed to be attended to. He 
expressed the view that he had hoped that the buildup of his 
own operation would allow for activities which would draw 
people from habitual drinking. 

This exchange of letters, and the information in them, has 
not been diminished by any of the evidence. It is clear that 
the work regime combined with the location and the type 
of facilities at Nifty make it distinguishable from many other 
projects. There has been a deliberate decision to save money 
in recreational facilities. This runs quite contrary to 
conventional practice. However if an owner of a property 
wishes to travel this path they are entirely entitled to do so. 
That, though, creates a situation where if there is a complaint 
about the conditions by the workforce then that policy would 
be a matter which would go into the matrix of issues to be 
considered as to the merit of any claim for relief from those 
complaints. 

From what I have seen at Nifty, and from the evidence 
and submissions, it is clear that there is merit in the claim 
that workers be allowed some relief from the type of 
circumstances in which they find themselves at Nifty. 
Leightons have offered to subsidise an airfare after 7 weeks' 
employment. What I intend to do is to require, by Order, that 
workers at Nifty be granted R & R after each 7 weeks on 
the property. That is less than the claim made by the AWU 
but it will fit in with Leightons general approach to its 
operations in other places. I make it clear that Nifty is 
completely and uniquely distinguishable from Leightons' 
other operations and it is only because of the presence of the 
factors that I have identified in these Reasons for Decision 
that I would make such an Order. 

I make the following comments to underpin the Commis- 
sion's reasons for making this award. It is true that the 
principles relating to claims for R & R are well settled in 
a number of arbitrated decisions and that a majority of those 
decisions have rejected similar claims to this, particularly 
in the construction industry. It is said that R & R leave is 
an award matter and that any change should come about by 
way of an application to amend the relevant award. That 
policy is not appropriate to these circumstances because 
there is no award to amend. There is a claim established on 
merit. The Commission is required to deal with the matter 
pursuant to Section 44 of the Act and to do so by applying 
the provisions of Section 26. That is, the matter is to be 
determined in accordance with equity, good conscience and 
the substantial merits of the case and taking into account the 
interest of those immediately involved amongst others. The 
Wage Principles, particularly the Conditions of Service 
Principle, provide that, except for flow on of test case 
provisions, of which this is not, applications for changed 
conditions which are provided elsewhere in the Principles, 
and in this case that is the First Award Principle, have to be 
considered in the light of flow on cost implications. This 



claim effects, at the most, 24 people. In terms of the overall 
earning capacity of those people the cost is not a significant 
one. I reject the proposition advanced by Mr Watchom that 
this cost is only to be judged against the profitability of a 
contract. But this is only a tiny part of the financial picture. 
I hasten to add here that this comment should not be 
misunderstood. The Commission is very much aware that 
there has to be proper consideration of cost increases 
because of the potential threat to viability of the contract but 
one must take into account a range of factors which include 
whether the award of the condition itself will lead to a 
diminution in costs in the other areas. The long and short 
of it is that there was no real evidence given about financial 
effects. 

It is true, as Mr Booth submits, that R & R leave has been 
granted at the completion of six weeks service on a number 
of properties. It is also true that consent arrangements can 
not be used to justify claims against other employers but that 
is not the reason that the Commission has been moved to 
grant rest and recreation leave after 7 weeks in these 
proceedings. The reasons are those set out previously in this 
writing. They are conditions which are unique to the Nifty 
Project. For these reasons I am satisfied that the Wage 
Principle conditions have been properly applied and the 
grant of R & R leave after 7 weeks does no violence to them. 

The Commission will issue a Minutes of Proposed Order 
which will provide for payment for R & R leave at Nifty 
after 7 weeks. Insofar as the rest of the conditions of 
employment are concerned, 1 am not presently minded to 
issue Orders in respect of those. It is.my belief that the terms 
and conditions should be described in a document and to this 
end, the parties are reminded of the provisions of the 
Structural Efficiency Principle and Enterprise Bargaining 
Principle by which Principles they can reach an agreement 
which the Commission could ratify pursuant to Section 41 
of the Act in accordance with the 1992 Wage Case. 
Alternatively the Commission is prepared, pursuant to 
Section 44(9) of the Act to note and file a Memorandum of 
Agreement on those conditions. The parties should advise 
the Commission within 14 days which of these options they 
favour. Final Orders dispositive of this application will 
thereafter issue. 

Appearances: Mr S. Booth appeared for The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers. 

Mr R.H. Gifford appeared for Leigh ton Contractors Pty 
Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Leighton Contractors Pty Ltd. 

No. CR 303 of 1993. 
COMMISSIONER J.F. GREGOR. 

26 November 1993. 
Order. 

HAVING heard Mr S. Booth on behalf of the Applicant and 
Mr R.H. Gifford on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That an employee may return to Perth after seven 
weeks continuous service on site and shall in such 
circumstances be entitled to two days' leave with pay 
in addition to the weekend. 

Thereafter the employee may return to Perth after 
each further period of seven weeks continuous service 
on site and in each case he/she be entitled to two days' 
leave of which one day shall be paid leave. 

Payment for leave and reimbursement for any 
economy airfare paid by the employee shall be made 
at the completion of the first pay period commencing 
on or after the date of return to the job. 

In special circumstances, and by agreement with the 
employer, the entitlement conferred by this Order may 
be granted earlier or taken later than the prescribed date 
of accrual without alteration to the employee's accrual 
entitlements. There shall be no entitlement to either the 
fares or leave with pay as provided for in this Order 
unless the rest and recreation leave conferred is taken 
by the employee. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

Baulderstonc Homibrook. 
No. CR 276 of 1993. 

COMMISSIONER J.F. GREGOR. 
8 December 1993. 

Order. 
WHEREAS at the conclusion of a conference held on the 
25th of June 1993, a dispute between the Metals and 
Engineering Workers' Union—Western Australian Branch 
and Baulderstonc Homibrook over the dismissal of a Mr 
Robert Bond had not been resolved; and 

Whereas on the 13th of July 1993, the Commission 
referred the question of the dismissal of Mr Bond for hearing 
and determination; and 

Whereas the parties requested that the said hearing not be 
listed as the parties were to have further discussions; and 

Whereas on the 15th of November 1993, the Commission 
listed the matter for mention only for the parties to report 
to the Commission on the status of the application for the 
6th of December 1993; and 

Whereas on the 18th of November 1993, the Union wrote 
to the Commission requesting that the matter be withdrawn 
and the files closed; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders:— 

That this application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Board of Management, Hamersley Nursing Home. 
No. CR 288 of 1993. 

COMMISSIONER J.F. GREGOR. 
25 November 1993. 

Order. 
WHEREAS on the 25th of August 1993, The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 
made application to the Commission for a conference to 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 3496 

discuss the terminations of Sally Eddery and Khon Hua 
Chan; and 

Whereas the matter was listed for conference on the 2nd 
of July 1993; and 

Whereas the matter was not resolved and the Commission 
referred the matter for hearing and determination; and 

Whereas the matter was listed for hearing on the 16th of 
August 1993; and 

Whereas on the 13th of August 1993, the Applicant Union 
requested in writing that the matter be adjourned; and 

Whereas the Commission agreed to adjourn the proceed- 
ings; and 

Whereas on the 11th of November 1993 the Applicant 
Union filed a Notice of Discontinuance; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders: 

That this application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Nigrius Holdings Pty Ltd 

t/a Chicken Treat. 
No. CR 355 of 1993. 

COMMISSIONER C.B. PARKS. 
15 November 1993. 

Order. 
HAVING heard Mr W.J. Johnston on behalf of the 
Applicant and there being no appearance on behalf of the 
Respondent; and 

Whereas the Applicant sought leave to discontinue this 
application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

UNIONS— 
Application for alteration of 

rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

S.62 
In the matter of an application by the Association of 
Professional Engineers, Australia (Western Australian 
Branch), Organisation of Employees for alteration of 

registered Rules. 
No. 1583 of 1991. 

TREVOR JOHN POPE 
DEPUTY REGISTRAR. 

10th September 1993. 
Decision. 

HAVING been ordered by the Full Bench, I have this 10th 
day of September 1993 altered rule 15 Committee—in terms 
of the Order of the Full Bench in this matter. 

T.J. POPE, 
Deputy Registrar. 

Editors Note: Full Bench Decision and Orders published 
(73 WAIG 2665). 

CONFERENCES—Notation of 

Parties Numper Date Matter Result Commissioner 

Australian Nursing AME Medical Services Pty C435/1993 29/09/93 Reinstatement Concluded 
Federation Ltd t/a Western Diagnostic —Gregor C. 

Pathology 
Australian Workers'Union Western Quarries Pty Ltd C518/1992 01/09/12 Strike Action Concluded 

—Fielding C. 06/10/92 
Australian Workers' Union AMC Mineral Sands Ltd C278/1992 17/07/92 Transfer Concluded 

—Fielding C. 
Australian Workers' Union Cable Sands (WA) P/L C405/1992 24/07/92 Alleged Breach of Concluded 

—Fielding C. 03/08/92 Contract 
Australian Workers' Union Dampier Salt (Operations) C323/1993 21/09/93 Withdrawal from Concluded 

Limited Pty —Gregor C. Enterprise 
Bargaining 

Australian Workers' Union Goldfan Limited C235/1993 23/09/93 Classification Concluded 
—Gregor C. System 

Australian Workers' Union Hamersley Iron P/L C461/1992 04/08/92 Staggering Concluded 
—Fielding C. 05/08/92 Starting Times 

Australian Workers' Union Hamersley Iron P/L C40/1993 04/02/93 Dismissal Concluded 
—Fielding C. 08/03/93 

Australian Workers' Union Hamersley Iron P/L C334/1993 25/08/93 Withdrawal from Concluded 
—Fielding C. 01/09/93 Arrangement 

Australian Workers' Union Hamersley Iron Pty Limited C472/1992 08/09/92 Restrictions and Concluded 
—Fielding C. changes in custom 

Australian Workers' Union Hamersley Iron Pty Limited C250/1993 22/06/93 Alleged Threats Concluded 
—Fielding C. 10/09/93 
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Parties Number— 
Commissioner Date Matter Result 

Australian Workers' Union Hamersley Iron Pty Ltd C194/1993 19/05/93 Ability to talk to Concluded 
—Fielding C. 05/10/93 new starters 

Australian Workers' Union Hamersley Iron Pty Ltd C264/1993 22/06/93 Use of Contractors Concluded 
—Fielding C. 18/11/93 

Australian Workers' Union Hamersley Iron Pty Ltd C128/1993 18/05/93 Dismissal Concluded 
—Fielding C. 23/08/93 

16/11/93 
Australian Workers' Union Kalgoorlie Consolidated C324/1993 23/09/93 Conditions of Work Concluded 

Gold Mines Pty Ltd —Gregor C. 
Australian Workers' Union Kalgoorlie Consolidated C160/1993 31/05/93 Leisure Days Concluded 

Gold Mines Pty Ltd —Gregor C. 
Australian Workers' Union Mt. Gibson Gold Project C333/1993 13/10/93 Night Shift Concluded 

—Gregor C. Allowance 
Australian Workers' Union Newcrest Mining Limited CR351/1993 23/08/93 Dismissal Concluded 

—Gregor C. 15/09/93 
Australian Workers' Union RGC Minerals Sands Ltd C516/1992 31/08/92 Strike Action Concluded 

—Fielding C. 23/09/92 
08/03/93 

Australian Workers' Union Westralian Sands Ltd C563/1992 30/09/92 Ordinaxy Time Concluded 
—Fielding C. 02/03/93 Earnings 

Australian Workers' Union Hamersley Iron P/L C549/1992 17/09/92 Log of Claims Concluded 
and Others —Fielding C. 18/09/92 

24/09/92 
Australian Workers' Union Hamersley Iron P/L C549/1992 17/09/92 Log of Claims Concluded 
and Others —Fielding C. 26/09/92 
Brick, Tile, and Pottery Pioneer Roof Tiles C368/1993 23/08/93 Health problems Concluded 
Union —Beech C. 19/10/93 due to inhalation 

of fumes 
Builders' Labourers' Angelo Passione C441/1993 20/10/93 Underpayment Concluded 
Federation —Beech C. 01/11/93 
Builders' Labourers' Building Management C253/1993 02/06/92 Dismissal Concluded 
Federation Authority —Halliwell S.C. 
Builders' Labourers' Consolidated Construction C372/1993 N/A Bans on DOLA site Concluded 
Federation Pty Ltd —Beech C. in Midland 
Builders' Labourers' Westfield Design and C375/1993 19/10/93 Ban on delivery of Concluded 
Federation Construction Pty Ltd —Beech C. materials to 

Whitford Shopping 
Centre site 

Builders' Labourers' Forest Products Furnishing C367/1993 30/08/93 Employment of Referred 
Federation and Allied Industries Union —Beech C. 22/10/93 floor coverers 

16/11/93 
Builders' Labourers' Multiplex Constructions C329/1993 26/07/93 Employment of a Concluded 
Federation and Another Pty Ltd —Halliwell S.C. 27/07/93 Gateman 
Builders' Labourers' Westpoint Constructions C371/1993 19/08/93 Industrial action Concluded 
Federation and Others Pty Ltd —Beech C. at Warwick site 
Civil Service Association Authority For PSA C63/1992 07/10/93 Alleged Concluded 

Intellectually Handicapped —Negus C. 08/10/93 Victimisation 
Persons 

Civil Service Association Commissioner, Public PSA C55/1990 15/10/92 Structural Concluded 
Service Commission —Negus C. 06/10/93 Efficiency 

Civil Service Association Commissioner, Public PSA C50/1993 02/09/93 Dismissal Concluded 
Service Commission —Negus C. 01/10/93 

Civil Service Association Commissioner, Public PSA C68/1992 22/12/93 Removal of Concluded 
Service Commission —Negus C. 01/10/93 documents from file 

Civil Service Association Commissioner, Public PSA C39/1993 27/10/93 Employment Status Concluded 
Service Commission —Negus C. 

Civil Service Association Department of Community PSA C67/1992 23/12/92 38 Hour Week Concluded 
Development —Negus C. 09/09/93 

Civil Service Association Hon. Minister For Education PSA C57/1992 18/11/92 Redeployment Concluded 
—Negus C. 29/09/93 

Civil Service Association Hon. Minister For Education PSA C54/1992 18/11/92 Bans Concluded 
—Negus C. 06/10/93 

Civil Service Association Official Corruption P45/1993 29/09/93 Further and Better Concluded 
Commission and Others —Negus C. 23/11/93 Particulars in 

Matter P28/1993 
Civil Service Association Public Service Commission PSA C36/1993 27/07/93 Transfer of Concluded 

—Coleman C.C. 06/10/93 employee 
Civil Service Association Public Service Commission PSA C89/1991 16/12/11 Abolishment of Concluded 

—Negus C. 29/07/92 Criteria 
09/09/93 Progression 

Civil Service Association Public Service Commission PSA C17/1992 14/04/92 Alleged Concluded 
—Negus C. 09/09/93 Victimisation and 

Harassment 
Civil Service Association Public Service Commission PSA C46/1992 25/09/92 Reclassification Concluded 

—Negus C. 10/12/92 
20/09/93 

Civil Service Association Public Service Commission PSA C52/1993 14/09/93 Recommendation Concluded 
—Negus C. 23/09/93 

24/09/93 
Civil Service Association Public Service Commission PSA C47/1992 22/05/92 Refusal to carry Concluded 

—Negus C. 20/08/92 out assigned tasks 
16/10/92 

Civil Service Association Public Service Commission PSA C49/1992 06/10/93 Transfers Concluded 
—Negus C. 



K 

Parties Number- Date Matter Result Commissioner 

Civil Service Association Public Service Commission PSA C59/1992 03/12/92 Terms of contract Concluded 
—Negus C. 22/01/93 

06/10/93 
Civil Service Association Public Service Commission PSA C52/1993 14/09/93 Recommendation Concluded 

—Negus C. 23/09/93 
24/09/93 

Civil Service Association Public Service Commission PSA C48/1992 16/02/93 Permanency Concluded 
—Fielding C. 08/03/93 

Civil Service Association Public Service Commission PSA C5/1993 04/02/93 Reclassification Concluded 
—Negus C. 27/10/93 of Position 

Civil Service Association Public Service Commission PSA C9/1993 19/02/93 Return to Work Concluded 
—Negus C. 27/10/93 

Civil Service Association Public Service Commission P 34/1993 23/09/93 Termination of Concluded 
—Fielding C. 12/10/93 Contract 

Civil Service Association Public Service Commission PSA C46/1993 13/08/93 Abolition of Concluded 
—Fielding C. 05/11/93 Position 

Civil Service Association Commissioner, Public PSA C52/1992 12/11/92 Hostel Employees Concluded 
Service Commission —Negus C. 09/09/93 

Civil Service Association Commissioner, Public PSA C58/1992 30/03/93 12 Hour Shifts Concluded 
Service Commission —Negus C. 10/09/93 

Civil Service Association Commissioner, Public PSA C57/1993 24/09/93 Reclassification Concluded 
Service Commission —Negus C. 07/10/93 of position 

Civil Service Association Commissioner, Public PSA C1/1993 19/01/93 Dismissal Concluded 
Service Commission —Negus C. 22/10/93 

Civil Service Association Hon. Speaker of the PSA C23/1993 24/05/93 Redundant Concluded 
Legislative Assembly —Negus C. 09/06/93 Electorate Officer 

27/10/93 
Civil Service Association Commissioner, Main PSA C64/1993 25/10/93 Application for Concluded 

Roads Department of —Negus C. Advertised Vacancy 
Western Australia 

Construction, Mining, Cockbum Corporation C454/1993 14/10/93 Industrial Action Concluded 
Energy, Timberyards, Limited —Beech C. 22/11/93 and deliveries on 
Sawmills and Woodworkers site—Whitfords 
Union Shopping Centre 
Construction, Mining, Hamersley Iron P/L C21/1993 21/01/93 Union Officials Concluded 
Energy, Timberyards, —Fielding C. 08/03/93 
Sawmills and Woodworkers 
Union 
Construction, Mining, Hamersley Iron P/L C501/1992 08/09/92 Attendance at Concluded 
Energy, Timberyards, —Fielding C. 08/09/93 Union meeting 
Sawmills and Woodworkers 
Union 
Construction, Mining, Hamersley Iron P/L C51/1993 11/03/93 Safety Footwear Concluded 
Energy, Timberyards, —Fielding C. 
Sawmills and Woodworkers 
Union 
Construction, Mining, Hamersley Iron P/L C558/1992 22/01/93 Career Paths for Concluded 
Energy, Timberyards, —Fielding C. 08/03/93 Crane Drivers and 
Sawmills and Woodworkers Carpersons 
Union 
Construction, Mining, Mermaid Marine Australia C442/1993 12/10/93 Tfermination Concluded 
Energy, Timberyards, Pty Ltd —Beech C. 11/11/93 
Sawmills and Woodworkers 
Union 
Construction, Mining, Pearson Pty Ltd C481/1993 08/11/93 Underpayments Concluded 
Energy, Timberyards, —Beech C. 09/11/93 
Sawmills and Woodworkers 
Union 
Dennis John Knox Osbome Cold Stores (WA) C474/1993 08/11/93 Payment of accrued Concluded 

Pty Ltd —Beech C. long service leave 
Electrical, Electronics, Building Management C495/1993 18/11/93 Breach of Agreement Concluded 
Foundry and Engineering Authority —Beech C. 
Union 
Electrical, Electronics, Dampier Salt (Operations) C364/1993 21/09/93 Withdrawal from Concluded 
Foundry and Engineering Limited Pty —Gregor C. Enterprise 
Union Bargaining 
Electrical, Electronics, Hamersley Iron P/L C606/1992 29/10/92 Manning Levels Concluded 
Foundry and Engineering —Fielding C. 05/02/93 
Union 
Electrical, Electronics, Hamersley Iron P/L C432/1992 22/01192 Industrial Action Concluded 
Foundry and Engineering —Fielding C. 16/10/92 
Union 
Electrical, Electronics, Katanning Refrigeration & C146/1993 21/04/93 Breach of Metal Concluded 
Foundry and Engineering Air Conditioning Co —Halliwell S.C. Trades (General) 
Union Award 
Electrical, Electronics, RGC Mineral Sands Limited C363/1993 19/08/93 Contract of Concluded 
Foundry and Engineering —Fielding C. 29/10/93 Employment 
Union 
Electrical, Electronics, State Energy Commission of C423/1993 22/09/93 Written Warning Concluded 
Foundry and Engineering Western Australia —Halliwell S.C. 
Union 
Electrical, Electronics, Westralian Sands C627/1992 13/11/92 Reclassification Concluded 
Foundry and Engineering —Fielding C. 



Federated Clerks' Union 

Federated Clerks' Union 

Federated Clerks' Union 

Federated Clerks' Union 

Federated Clerks' Union 

Federated Clerks' Union 

Forest Products, 
Furnishing and Allied 
Industries, Industrial 
Union 
Forest Products, 
Furnishing and Allied 
Industries, Industrial 
Union 
Forest Products, 
Furnishing and Allied 
Industries, Industrial 
Union 
Forest Products, 
Furnishings and Allied 
Industries, Industrial 
Union 
Hospital Salaried 
Officers' Association 
Hospital Salaried 
Officers' Association 
Hospital Salaried 
Officers' Association 

Hospital Salaried 
Officers' Association 

Hospital Salaried 
Officers' Association 

Hospital Salaried 
Officers' Association 
Locomotive Engine Drivers', 
Firemens' and Cleaners' 
Union 
Maritime Officers Union 

Meat Industry Employees' 
Union 
Meat Industry Employees' 
Union 
Meat Industry Employees' 
Union 
Meat Industry Employees 
Union 
Meat Industry Employees 
Union 
Meat Industry Employees 
Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 

Peters (WA) Limited 

Finance Sector Union of 
Australia 
Swan Taxis Co-op Ltd 

The Western Australian 
Meat Commission 

Coles Supermarkets 
Australia 
Golden Egg Farms 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union 
Minister for Works and 
Services 

T.J. & M.B. Waugh 

Number— 
Commissioner Date Matter Result 

C315/1993 20/07/93 Wages Concluded 
—Parks C. 15/09/93 
C396/1993 31/08/93 Dismissal Concluded 
—Coleman C.C. 
C290/1993 06/07/93 Suspension Concluded 
—Parks C. 15/09/93 
PSA C60/1993 27/08/93 Referred for Concluded 
—Negus C. 29/09/93 hearing and 

determination 
C440/1993 01/10/93 Implementation of Concluded 
—Parks C New Structure 
PSA C25/1993 24/05/93 Discontinued Concluded 
—Coleman C.C. 01/10/93 
C332/1993 08/09/93 Union tickets Concluded 
—Beech C. 20/10/93 

C373/1993 20/08/93 Dismissal of Concluded 
—Beech C. 22/10/93 employees on 

rehabilitation 

C112/1993 
—Negus C. 

24/03/93 
05/10/92 

programme 
Dismissal 

Bunnings Forest Products C408/1993 14/09/93 Reinstatement 
—Beech C. 

Activ Foundation Inc C311/1993 22/07/93 Reinstatement 
—Gregor C. 

Executive Directors, St C140/1993 26/10/93 Warning 
John of God Hospital Inc —Negus C. 
Honourable Minister for PSA 040/1992 18/08/92 Proposed Roster 
Health —Negus C. 19/09/92 Changes 

06/10/93 
Royal Perth Hospital C493/1993 28/09/92 Implementation of 

—Negus C. 03/09/92 Report 
10/09/92 

Royal Perth Hospital C493/1993 28/09/92 Implementation of 
—Negus C. 24/09/92 Report 

16/10/92 
Royal Perth Hospital C493/1993 28/09/92 Implementation of 

—Negus C. 18/10/93 Report 
West Australian Government C633/1992 05/11/92 Work Bans 
Railways Commission —Fielding C. 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Fremantle Launch and Thg 
Co. Pty Ltd 
Globe Meat Pty Ltd 

Metro Meat Ltd 

Metro Meats Katanning 

Metro Meats Ltd 

Tip Top Abattoir 

Western Australian Meat 
Commission 
Brambles Manford 

Hamersley Iron P/L 

Argyle Diamond Mines 
Limited 
Brambles Manford 

Dampier Salt (Operations) 
Limited Pty 

Hamersley Iron Pty Ltd 

Hamersley Iron Pty Ltd 

Leighton Contractors Pty 
Limited 
State Energy Commission of 
Western Australia 
Transfield Asi Pty Ltd 

United Construction P/L 
and Others 

C467/1993 N/A Log of Claims Concluded 
—Halliwell S.C. 
C274/1992 03/07/92 Redundancy Payment Concluded 
—Fielding C. 
C257/1993 02/06/93 Incentive Payments Concluded 
—Halliwell S.C. 0/9106/93 
0227/1993 25/05/93 Interpretation of Concluded 
—Halliwell S.C. an Agreement 
C324/1992 08/06/92 Redundancy Concluded 
—Fielding C. 26/11/92 Entitlements 
0653/1992 25/11/12 Long Service Leave Concluded 
—Halliwell S.C. 
C398/1993 31/08/93 Manning of the Concluded 
—Halliwell S.C. 02/09/93 Mutton Chain 
C402/1993 13/09/93 Reinstatement Referred 
—Halliwell S.C. 
C305/1993 09/07/93 Industrial Action Concluded 
—Fielding C. 09/07/93 
C 124/1993 11/05/93 Written Warning Concluded 
—Gregor C. 
CR402/1993 N/A Reinstatement Concluded 
—Coleman C.C. 
C339/1993 21/09/93 Withdrawal from Concluded 
—Gregor C. Enterprise 

Bargaining 
C35/1993 08/02/93 Voluntary Concluded 
—Fielding C. Separation Package 
0429/1993 29/09/93 Reinstatement Concluded 
—Fielding C. 05/11/93 

09/11/93 
C426/1993 29/09/93 Reinstatement Concluded 
—Negus C. 06/10/93 
C456/1993 14/10/93 Disciplinary Latter Concluded 
—Coleman C.C. 
C484/1993 16/11/93 Redundancy Payment Referred 
—Halliwell S.C. 
C86/1993 02/03/93 Living Away From Concluded 
—Fielding C. 19/03/93 Home Allowance 

14061—7 
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Parties Number— Date Matter Result Commissioner 

Metals and Engineering West Australian Government C504/1992 31/08/92 Log of Claims Concluded 
Workers' Union and Another Railways Commission Mineral —Fielding C. 23/09/92 

Sands Ltd—ENE ABBA 08/03/93 
Operations 

Miscellaneous Workers' Red Cross Blood C196/1992 17/7/92 Annual Leave Concluded 
Union Transfusion Service —Parks C. 
Miscellaneous Workers' Braemar Presbyterian Homes C213/1992 17/7/92 Change in Contract Concluded 
Union for the Aged —Parks C. 
Miscellaneous Workers' Board of Management, C175/1993 28/04/93 Reinstatement Concluded 
Union Carinya Nursing Home —Negus C. 04/04/93 

19/10/93 
Miscellaneous Workers' Board of Management, C380/1993 13/09/93 Reinstatement Concluded 
Union Kaleeya Hospital —Gregor C. 
Miscellaneous Workers' Board of Management, King C411/1993 28/09/93 Dismissal Concluded 
Union Edward Memorial Hospital —Fielding C. 23/11/93 
Miscellaneous Workers' Board of Management, C409/1993 N/A Dismissal Concluded 
Union Tandara/Ningara Nursing —Gregor C. 

Home 
Miscellaneous Workers' Chief Executive Officer, C457/1993 20/10/93 Dismissal Concluded 
Union Department of Employment, —Halliwell S.C. 25/10/93 

Vocational Education and 
Training 

Concluded Miscellaneous Workers' Craigwood Nursing Home C391/1993 N/A Redundancy 
Union —Gregor C. Payments 
Miscellaneous Workers' CSR Gyprock Bradford C434/1993 28/09/93 Wage Claim Concluded 
Union —Beech C, 22/11/93 
Miscellaneous Workers' Department of Conservation C742/1991 N/A Award coverage of Concluded 
Union and Land Management —Negus C. RMA 
Miscellaneous Workers' Elegance Investments t/a C475/1993 03/11/93 Dismissal Concluded 
Union Sweethearts Patisserie —Halliwell S.C. 
Miscellaneous Workers' Hamersley Iron P/L C12/1993 22/01/93 Reclassification Concluded 
Union —Fielding C. 08/03/93 

Concluded Miscellaneous Workers' Hamersley Iron P/L C41/1993 08/02/93 Reinstatement 
Union —Fielding C. 03/03/93 
Miscellaneous Workers' Harvey Street Day Care C168/1993 16/04/93 Dismissal Concluded 
Union —Coleman C.C. 
Miscellaneous Workers' Hospital Laundry and Linen C189/1993 07/05/93 Future Employment Concluded 
Union Service —Gregor C. Status 
Miscellaneous Workers' Lighting Landries C344/1993 N/A Dismissal Concluded 
Union —Gregor C. 
Miscellaneous Workers' SCM Chemicals Ltd C483/1993 04/11/93 Dispute relating Concluded 
Union —Halliwell S.C. 10/11/93 to log of claims 

17/11/93 
Miscellaneous Workers' SCM Chemicals Ltd C483/1993 04/11/93 Dispute relating Concluded 
Union —Halliwell S.C. 24/11/93 to log of claims 
Miscellaneous Workers' Silver Chain Nursing CR266/1993 03/08/93 Dismissal Concluded 
Union Association —Gregor C. 04/08/93 

08/09/93 
Miscellaneous Workers' Silver Chain Nursing CR266/1993 03/08/93 Dismissal Concluded 
Union Association —Gregor C. 09/07/93 
Miscellaneous Workers' Department of Conservation CR516/1991 09/09/93 Compulsive Concluded 
Union and Land Management —Negus C. Retirement and 

disputed grading 
of an officer 

Miscellaneous Workers' Tbm Price Bakery C20/1993 08/03/93 Dismissal Concluded 
Union —Fielding C. 
Miscellaneous Workers' Westralian Sands Ltd C708/1992 07/12/92 Implementation of Concluded 
Union —Fielding C. Enterprise 

Bargaining 
Miscellaneous Workers' Wotton J.L. C408/1992 12/08/92 Alleged Breach of Concluded 
Union —Fielding C. Agreement 
Operative Painters' and Total Corrosion Control C508/1993 N/A Enterprise Concluded 
Decorators' Union —Halliwell S.C. Bargaining 

Agreement 
Printing and Kindred Western Australian C 153/1993 01/06/93 Award Coverage Concluded 
Industries Union Newspapers Ltd —Negus C. 27/09/93 
Railway Officers' Union West Australian Government RGB C2/1992 26/02/93 Safety Issues Concluded 

Railways Commission —Fielding C. 06/08/93 
Railway Officers' Union West Australian Government RGB C3/1992 26/02/93 Return to Previous Concluded 

Railways Commission —Fielding C. 03/03/93 Position 
Railway Officers' Union West Australian Government RCB C4/1992 02/10/92 Work Bans Concluded 

Railways Commission —Fielding C. 08/12/92 
Railway Officers' Union West Australian Government C489/1992 13/08/92 Work Bans Concluded 

Railways Commission —Fielding C. 16/09/92 
Railway Officers' Union West Australian Government C505/1992 01/09/92 Alleged Concluded 

Railways Commission —Fielding C. Discrimination 
Railway Officers' Union West Australian Government RCB Cl/1993 09/07/93 Suspension of an Concluded 

Railways Commission —Fielding C. 28/10/93 Officer 
Railway Officers' Union West Australian Government C226/1993 20/05/93 Industrial Action Concluded 

Railways Commission —Fielding C. 29/07/93 
Railway Officers' Union West Australian Government C289/1993 07/07/93 Higher rates Concluded 

Railways Commission —Fielding C. 20/08/93 during Annual Leave 
Shop, Distributive and Stirling Stores Pty Ltd C328/1993 04/08/93 Dismissal Concluded 
Allied Employees' —Parks C. 09/08/93 
Association 
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Number— 
Commissioner 

Shop, Distributive and 
Allied Employees' 
Association 
Transport Workers' Union 

Transport Workers' Union 

Transport Workers' Union 

Elders Ltd 

Consolidated Constructions 
Pty Ltd 
Master Builders' 
Association of Western 
Australia (Union of 
Employers) 
New Cement Co Pty Ltd 

C397/1993 
—Beech C. 

C388/1993 
—Halliwell S.C. 
C394/1993 
—Halliwell S.C. 

C392/1993 
—Halliwell S.C. 

30/08/93 Log of claims Concluded 
10/09/93 

27/08/93 Refused Entry of Concluded 
02/09/93 Delivery Vehicles 
27/08/93 Industrial Action Concluded 
02/09/93 

27/08/93 Employment of a Concluded 
02/09/93 Gateperson 

PROCEDURAL DIRECTIONS 
AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Warren Leo Brady 

and 
Jarvis Nominees Pty Ltd T/a Franklins Pub Le Cafe. 

No. 1404 of 1993. 
COMMISSIONER J.A. NEGUS. 

17 November 1993. 
Order. 

WHEREAS an application was lodged in the Commission 
on 26 October 1993; 

And whereas a conference was held before the Commis- 
sion pursuant to S.32 of the Industrial Relations Act 1979 
on 1 November 1993; 

And whereas the Applicant has advised the Commission 
in writing that he wishes to withdraw the Application; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the said Act, hereby order— 

That the application be Withdrawn by Leave. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

and 
Metals and Engineering Workers' Union—Western 

Australian Branch. 
No. 1427 of 1993. 

COMMISSIONER J.F. GREGOR. 
30 November 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 15th of November 1993, 
the Solicitors for Robe River Iron Associates (Robe), the 
Applicant in this matter, filed in the Commission a Notice 
of Applicatioh for certain orders. The application moved the 
Commission to exercise its powers pursuant to Section 
27(l)(a)(ii) and (iv) of the Industrial Relations Act 1979 (the 
Act) and dismiss Application No. C 446 of 1993 which had 
been filed in the Commission by the Respondents in this 
matter on the 1st of October 1993. 

It is relevant to refer to the Schedule of the Notice of 
Application in C 446 of 1993. For convenience it is included 
in full hereunder: 

"The applicant Union seeks the assistance of the 
Commission to resolve a grievance raised by a number 
of employees in relation to service and entitlements. 

An Order of the Western Australian Industrial 
Relations Commission, No. CR 716 of 1992, bound the 
Respondent to offer 15 of its terminated employees 
contracts of employment not less favourable than those 
under which they worked prior to 2nd December 1992 
and, for the purposes of service and entitlements, the 
contracts were to be continuous with those existing 
prior to the date of terminations. 

The Respondent paid out a number of Award 
entitlements to some of the employees terminated who, 
upon reinstatement, requested that they be allowed to 
repay such payments in order to continue the process 
of accrual but this offer was rejected by the Company. 
Also, some entitlements accrued up to the point of 
termination and not paid out were omitted from the new 
contracts of employment offered by the Respondent as 
a result of Order No. CR 716 of 1992." 

The complaint that Robe makes about the schedule is that 
the alleged rejection by Robe of an offer by relevant 
employees that they be allowed to repay award entitlements 
in order to continue the process of accrual, and a further 
allegation that Robe failed to include in the new contracts 
of employment some entitlements which had accrued up to 
the point of termination and were not paid out, were matters 
which had been disposed of by the Commission during 
Speaking to the Minutes of Proposed Order which were 
issued when the Commission determined matter CR 716 of 
1992. Therefore, Robe says, the matter to which the 
Respondent in these proceedings refers in C 446 of 1993 has 
been already considered as part of Application No. CR 716 
of 1992. By reason of that, the Commission is functus qfficio 
and has no jurisdiction to further deal with the matter. 

It was further argued by Mr Dixon that the nature of the 
matters for discussion could relate to enforcement of 
Application No. CR 716 of 1992. That is a matter within the 
exclusive jurisdiction of the Industrial Magistrate and 
therefore the Commission is similarly without jurisdiction 
to deal with the matter. Further, if that be wrong, the 
Commission has disposed of the matter, therefore both the 
doctrine of res judicata applies as does issue estoppel. In 
those circumstances there is neither the power to deal with 
the matter nor is it in the public interest to do so. 

Mr Farrell appeared on behalf of the Respondent. He 
directed the Commission's attention to the transcript of 
proceedings in CR 716 of 1992 and particularly that which 
was held in Perth on the 8th of June 1993. He indicated that 
his clients, by way of an amendment to the Minute of 
Proposed Order, sought to include in the Order provisions 
which would provide an option for reviving entitlements and 
for the taking of leave without pay for a period of an 
extinguished entitlement. By reference to pages 1123 and 
1124 of the transcript, Mr Farrell showed that the 
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Commission had ruled against his clients in the following 
manner: 

"Now concerning the proposed amendments to 
order 3—and if I look first at (b)—clearly (b)(ii) would 
mean an amendment to the award and I don't believe 
the commission is empowered to do so under the head 
of power it is proceeding under at the moment and I 
will now allow that. Insofar as (b)(i) is concerned there 
was no reference to that matter in my original reasons. 

My order properly reflects my intentions expressed 
in my reasons and I don't intend to make an amendment 
of the nature sought for those reasons." 

On that basis, says Mr Farrell, the issues have not been 
dealt with and therefore the arguments that are advanced by 
Robe in this matter have no basis in fact. 

This matter is quite straight forward. The allegation that 
Robe makes that the matter has been dealt with is clearly 
not correct. The Commission, in refusing to amend the 
Minute of Proposed Order did so on the basis that there 
would be no reference to the matter in the original Reasons 
for Decision and for that reason the Commission did not 
intend to make the amendment of the nature sought. Under 
no stretch of the imagination can that be regarded as a 
disposal of the issue. The issue was not a live one until it 
was raised during the Speaking to the Minutes. It was not 
part of the Memorandum of Matters for Hearing and 
Determination as it was in later proceedings in Matter CR 
263 of 1993. 

Because the matter has not been dealt with by the 
Commission, Application No. C 446 of 1993 is one that, in 
my view, can be dealt with. Because the fundamental 
underpinning for Robe's orders is factually incorrect, I have 
no need to address the issues offunctus officio, res judicata 
or issue estoppel. 

Orders will issue dismissing the application. 
Appearances: Mr H. Dixon, of Counsel, and with him Mr 

P. De Zwart, of Counsel, appeared for Robe River Iron 
Associates. 

Mr R. Farrell, of Counsel, appeared on behalf of the 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Robe River Iron Associates 
and 

Metals and Engineering Workers' Union—Western 
Australian Branch. 
No. 1427 of 1993. 

COMMISSIONER J.F. GREGOR. 
30 November 1993. 

Order. 
HAVING heard Mr H.J. Dixon, of Counsel, and with him 
Mr P. De Zwart, of Counsel, on behalf of Robe River Iron 
Associates and Mr RJ. Farrell, of Counsel, on behalf of the 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[U.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Ltd 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
No. 1437 of 1993. 

COMMISSIONER G.L. FIELDING. 
11 November 1993. 

Order. 
WHEREAS an application has been made to reduce the time 
for filing answers in Application No. 1436 of 1993 and 
having heard Mr A.N. Cameron on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the time for filing an answering statement in 
respect of Application No. 1436 of 1993 be and is 
hereby abridged to expire at 10.00 a.m., Monday, the 
22nd day of November, 1993. 

(Sgd.) G.L. FIELDING, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tempo Services Pty Ltd 

and 
Peter Ronald King. 
No. 1443 of 1993. 

COMMISSIONER C.B. PARKS. 
29 November 1993. 

Order. 
WHEREAS on 11 November 1993 a Notice of Application 
was filed in the Commission wherein the Applicant seeks 
further and better particulars in relation to application No. 
956 of 1993, pursuant to Regulation 81 of the Industrial 
Relations Commission Regulations, 1985; and 

Whereas during a hearing on 22 November 1993, the 
Respondent made oral application for the production of 
documents; 

And having heard Mr P.O. Robertson on behalf of the 
Applicant and Mr M. Keogh on behalf of the Respondent; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That, by consent of the parties, and no later than 
14 days from the date of this order, Peter Ronald 
King shall state to Tempo Services Pty Ltd in 
writing— 
(a) The grounds upon which he will rely to 

demonstrate that his dismissal was unfair; 
(b) The date and contents of the reference said 

by him to have been provided to him by Mr 
Neil White. 

2. That the application for particulars, identified as 
items (b), (c) and (d), be dismissed. 

3. That Tempo Services Pty Ltd produce to Peter 
Ronald King, no later than 14 days from the date 
of this order, a copy of all facsimile transmissions 
sent from each of the aforenamed parties to the 
other party between 12 February 1993 and the date 
Mr King was dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 



JOINDER/CONCURRENCE OF 
PARTIES— 

Application for— 

NICKEL MINING AND PROCESSING AWARD, 1975 
No. 18 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Western Mining Corporation Ltd. 
No. 876 of 1993. 

Nickel Mining and Processing Award, 1975 
No. 18 of 1975. 

COMMISSIONER J.F. GREGOR. 
22 November 1993. 

Order. 
WHEREAS on the 6th of July 1993, the Commission heard 
this application; and 

Whereas during the hearing, the Applicant Union asked 
that the application be dismissed; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders: 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

NICKEL SMELTING (WESTERN MINING 
CORPORATION LIMITED) AWARD 1972 

No. 18 of 1972. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Western Mining Corporation Ltd. 
No. 874 of 1993. 

Nickel Smelting (Western Mining Corporation Limited) 
Award, 1972 

No. 18 of 1972. 
COMMISSIONER J.F. GREGOR. 

22 November 1993. 
Order. 

WHEREAS on the 6th of July 1993, the Commission heard 
this application; and 

Whereas during the hearing, the Applicant Union asked 
that the application be dismissed; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders: 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

NICKEL REFINING AWARD, 1971 
No. 6 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy. Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Western Mining Corporation Ltd. 
No. 875 of 1993. 

Nickel Refining Award, 1971 
No. 6 of 1971. 

COMMISSIONER J.F. GREGOR. 
22 November 1993. 

Order. 
WHEREAS on the 6th of July 1993, the Commission heard 
this application; and 

Whereas during the hearing, the Applicant Union asked 
that the application be dismissed; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders: 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

NOTICES— 
Appointments— 

APPOINTMENT 
ADDITIONAL PUBLIC SERVICE ARBITRATOR 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section BOD of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner R.N. George to be an 
additional Public Service Arbitrator for a period of one year 
from 25th November. 1993. 

Dated the 25th day of November, 1993. 
W. S. COLEMAN, 

Chief Commissioner. 

AWARDS/AGREEMENTS— 
Consolidation by Registrar— 

MINERAL SANDS MINING AND PROCESSING 
INDUSTRY AWARD 1981 

No. A 38 of 1981. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 30th day of November, 1993. 
J. CARRIGG, 

Registrar. 
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Mineral Sands Mining and Processing Industry Award 1981 
Award No. A 38 of 1981. 

1.—Title. 
This award shall be known as the "Mineral Sands Mining 

and Processing Industry" Award, 1981 and replaces Award 
No. 41 of 1975 as amended. 

1 A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Principles—September 1989 
3. Area 
4. Scope 
5. Term 
6. Contract of Service 
7. Higher Duties 
8. Hours 
9. Overtime 

10. Shift Work 
11. Saturday Work 
12. Sunday and Holiday Work 
13. Payment of Wages 
14. Time and Wages Record 
15. Holidays 
16. Annual Leave 
17. Absence Through Sickness 
18. First Aid and First Aid Attendant 
19. Travelling Allowance 
20. Distant Work 
21. Posting of Notices 
22. Long Service Leave 
23. Interviewing Employees 
24. Redundancy 
25. Special Provisions 
26. Maximum Wage 
27. Wages 

21k. Structural Efficiency—Award Modernisation. 
28. Minimum Wage 
29. Bereavement Leave 
30. Jury Service 
31. Clothing Allowance 
32. Service and Attendance Pay Scheme 
33. Definitions 

Schedule "A"—Respondents 

2A.—State Wage Principles—September 1989. 
It is a term of this award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or over award except when 
consistent with the State Wage Principles. 

3.—Area. 
This award shall have affect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to employees eligible for 

membership of the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, and 
employed by the respondents in, or in connection with, the 
Mineral Sands Mining and Processing Industry. 

5.—Term. 
The term of this award shall be for a period of two years 

as from the beginning of the first pay period commencing 
on or after the 9th day of June, 1982. 

6.—Contract of Service. 
(1) Except in the case of a casual employee, the contract 

of hiring of every employee shall be a weekly contract 
terminable by one week's notice on either side, given on any 
working day or in the event of such notice not being given 
by the payment of one week's pay by the employer or the 
forfeiture of one week's pay by the employee. 

Provided that for the first month of employment the 
contract of service shall be by the day, terminable by one 
day's notice on either side or by the payment or forfeiture 
of one day's pay. 

Provided further that the employer may at any time, 
dismiss an employee for misconduct, in which case wages 
shall be paid up to the time of dismissal only. 

(2) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself for duty, except when such absence from 
work is due to illness and comes within the provisions of 
clause 17.—Absence Through Sickness, or such absence is 
on account of holidays to which the employee is entitled 
under the provisions of this award. 

(3) The employer shall be entitled to deduct payment for 
any day or portion of a day upon which the employee cannot 
be usefully employed because of any strike by the union or 
unions affiliated with it, or by any other association or union, 
or through the breakdown of the employer's machinery or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

(4) (a) On the first day of engagement an employee shall 
be notified by his employer or by the employer's representa- 
tive whether the duration of his employment is expected to 
exceed one month and, if he is hired as a casual worker, he 
shall be advised accordingly. 

(b) An employee shall, for the purposes of this award, be 
deemed to be a casual employee— 

(i) if the expected duration of the employment is less 
than one month; or 

(ii) if the notification referred to in paragraph (a) of 
this subclause is not given and the employee is 
dismissed through no fault of his own within one 
month of commencing employment 

7.—Higher Duties. 
(1) An employee engaged on duties carrying a higher rate 

than his ordinary classification shall be paid the higher rate 
for the period he was so engaged, but if he is so engaged 
for more than two hours of one day or shift, he shall be paid 
the higher rate for the whole day or shift. 

(2) Any employee regularly engaged in relieving work 
shall be paid the highest rate applicable to the class of work 
upon which he is so employed during any day or shift. 

8.—Hours. 
(1) Day Employees. 

(a) Subject to the provisions of this subclause, the 
ordinary working hours of day employees shall be 
40 per week to be worked eight hours per day 
between 7.00 a.m. and 5.00 p.m. Monday to 
Friday inclusive 

(b) Starting or finishing times other than those 
prescribed in paragraph (a) of this subclause may, 
in any particular case, be fixed by agreement 
between the employer and the union. 

(c) The ordinary working hours shall be consecutive 
except for a meal interval which shall not be more 
than one hour, nor less than thirty minutes. 

(2) Shift Employees. 
(a) The ordinary working hours of shift employees 

shall be— 
(i) in the case of continuous or seven day shift 

employees—eighty per fortnight, to be 
worked in shifts of eight hours. Provided that 
where the shift rosters are agreed between the 
company and the union, the ordinary hours 



of work may be one hundred and sixty hours 
in four consecutive weeks; 

(ii) in other cases—forty per week to be worked 
in shifts of eight hours. 

For the purpose of this paragraph, a fortnight 
means the two weekly pay period, or where wages 
are paid weekly, any two consecutive weekly pay 
periods. 

(b) (i) Subject to the provisions of this paragraph, 
each shift employee shall be allowed time for 
crib in each shift as nearly as practicable to 
the middle of the shift, but dependent upon 
the plant requirements from day to day. 

(ii) On a three shift system, but not otherwise, the 
crib time shall be counted as time worked and 
shall be twenty minutes. In other cases, the 
crib time shall be not less than thirty minutes 
more than one hour. 

(iii) The crib time shall commence no later than 
five and one half hours after the commence- 
ment of the shift. 

(c) Where a three shift system is not being worked, 
the ordinary hours shall be consecutive except for 
crib time. 

(3) All Employees—A tea break of seven minutes be 
allowed to employees during the first half of each shift. 

(4) Liberty is reserved to the applicant to apply to vary 
the quantum of hours prescribed in subclauses (1) and (2) 
of this clause at any time. 

9.—Overtime. 
(1) Day Employees. 

(a) Subject to the provision of subclause (3) of this 
clause, all time worked outside or in excess of the 
ordinary working hours on any day Monday to 
Friday inclusive, shall be paid for at the rate of 
time and one half for the first two hours and 
double time thereafter. 

(b) Where a day employee is required for duty during 
his usual meal time and his meal time is thereby 
post-poned for more than one hour, he shall be 
paid at overtime rates until he gets a meal break 
of the customary period. 

(2) Shift Employees. 
(a) Subject to the provisions of paragraph (c) of this 

subclause, all time worked by a continuous shift 
employee in excess of the ordinary hours as 
prescribed or on a shift other than a rostered shift 
shall be paid for at the rate of double time, except 
where a employee is called upon to work a 
regularly rostered overtime shift in not more than 
one week in any four weeks, when he shall be paid 
for such shift at time and one half for the first two 
hours and double time thereafter. 

(b) All time worked by a shift employee other than 
a continuous shift employee in excess of the 
ordinary hours as prescribed, shall be paid at the 
rate of time and one half for the first two hours and 
double time thereafter. 

(c) Time worked in excess of the ordinary working 
hours shall be paid for at ordinary rates— 

(i) If it is due to private arrangements between 
the employees themselves; 

(ii) If it does not exceed two hours and is due to 
a relieving man not coming on duty at the 
proper time; or 

(iii) If it is for the purpose of effecting the 
customary rotation of shifts. 

(3) All Employees. 
(a) (i) When overtime work is necessary it shall, 

wherever reasonably practicable, be so ar- 
ranged that employees have at least eight 
consecutive hours off duty between the work 
of successive days. 

(ii) An employee (other than a casual employee) 
who works so much overtime between the 
termination of his ordinary work on one day 
and the commencement of his ordinary work 
on the next day that he has not at least ten 
consecutive hours off duty between those 
times shall, subject to this paragraph, be 
released after completion of such overtime 
until he has had ten consecutive hours off 
duty without loss of pay for ordinary working 
time occurring during such absence; 

(iii) If, on the instructions of his employer, such 
an employee resumes or continues work 
without having had such ten consecutive 
hours off duty, he shall be paid at double 
rates until he is released from duty for such 
period and he shall then be entitled to be 
absent until he has had eight consecutive 
hours off duty without loss of pay for 
ordinary working time occurring during such 
absence; 

(iv) Where an employee (other than a casual 
employee or an employee engaged on contin- 
uous shift work), is called into work on a 
Sunday or public holiday preceding an 
ordinary working day, he shall, wherever 
reasonably practicable, be given ten consecu- 
tive hours off duty before his usual starting 
time on the next day. If this is not practicable, 
then the provisions of subparagraphs (ii) and 
(iii) of this paragraph shall apply mutatus 
mutandis; 

(v) The provisions of this clause shall apply in 
the case of shift employees who rotate from 
one shift to another, as if eight hours were 
substituted for ten hours when overtime is 
worked— 
(aa) for the purpose of changing shift rosters; 
(bb) where a shift employee does not report 

for duty; or 
(cc) where a shift is worked by arrangement 

between the employees themselves. _ 
(b) (i) When an employee is recalled to work 

overtime after leaving the job (whether 
notified before or after leaving the prem- 
ises)— 
(aa) he shall be paid for at least three hours 

at the appropriate rate on each such 
occasion but not more than once in 
respect of any period of time; 

(bb) except in the case of unforeseen circum- 
stances arising, he shall not be required 
to work the full three hours if the job he 
was to perform is completed within a 
shorter period. 

Provided that subparagraphs (aa) and (bb) 
shall not apply in cases where it is customary 
for an employee to return to the employer's 
premises to perform a specific job outside his 
ordinary working hours or where the over- 
time is continuous (subject to a reasonable 
meal break), with the completion or com- 
mencement of ordinary working time, 

(ii) Overtime worked in the circumstances speci- 
fied in subparagraph (i) of this paragraph 
shall not be regarded as overtime for the 
purposes of paragraph (a) of this subclause 
where the actual time worked is less than 
three hours on such recall or on each such 
recalls. 

(c) Subject to the provisions of paragraph (d) of this 
subclause, an employee required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $5.40 for a meal 
and if, owing to the amount of overtime worked, 
a second or subsequent meal is required, he shall 
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be supplied with each such meal by the employer 
or be paid $3.70 for each meal so required. 

(d) The provisions of paragraph (c) of this subclause 
do not apply— 

(i) in respect of any period of overtime for which 
the employee has been notified on the 
previous day or earlier that he will be 
required; or 

(ii) to any employee who lives in the locality in 
which the place of work is situated in respect 
of any meal for which he can reasonably go 
home. 

(e) Where an employee, as a consequence of receiv- 
ing the notice referred to in paragraph (d)(i) of this 
subclause, has provided himself with a meal or 
meals and is not required to work overtime or is 
required to work less overtime than the period 
notified, he shall be paid for each meal provided 
and not required the appropriate amount pre- 
scribed in paragraph (c) of this subclause. 

(0 If for any weekly period an employee at the 
request of the employer, holds himself available 
after normal working hours to attend to work at 
short notice, he shall, in addition to the provisions 
of this clause, be paid in respect of that weekly 
period, an availability allowance of $20.00. 

(g) An employee shall not be compelled to work for 
more than five and one half hours without a break 
for a meal. 

(h) In computing overtime, each day shall stand alone 
but when an employee which continues beyond 
midnight on any day, the time worked after 
midnight shall be deemed to be part of the 
previous day's work for the purpose of this 
subclause. 

(i) (i) An employer may require any employee to 
work reasonable overtime at overtime rates 
and such employee shall work overtime in 
accordance with such requirements: 

(ii) subject to the provisions of the Mines 
Regulations Act 1946-1969, no employee 
covered by this award shall, by collective 
action, be a party to any ban on overtime. 

(4) Overtime on shift work shall be based on the rate 
payable for shift work. 

10.—Shift Work. 
(1) The provisions of this clause apply to shift work 

whether continuous or otherwise. 
(2) From 20 December 1989 a shift employee shall, in 

addition to his/her ordinary rate, be paid per shift of eight 
hours at the rate of $6.65 when on afternoon or night shift. 

(3) (a) A shift employee (other than a continuous shift 
employee) who does not work at least one week on day shift 
of each consecutive three weeks, shall be paid for each shift 
other than day shift, at the rate of time and one quarter. 
Provided that if he is required to work for more than one 
week consecutively on afternoon shift, or for more than one 
week consecutively on night shift, such an employee shall 
be paid at the rate of time and one quarter for each shift other 
than day shift in the consecutive second and subsequent 
week of afternoon or night shift. 

(b) An employee employed on continuous shift work who 
does not, in the course of twenty eight days over which the 
cycle is spread, work at least one third of his time on day 
shift, shall be paid at the rate of time and a half for each 
afternoon or night shift workerd by him in that twenty eight 
days. Provided that such provision shall only apply to his 
ordinary hours. Further provided that if he is required to 
work for more than one week consecutively on afternoon 
shift, or for more than one week consecutively on night shift, 
such an employee shall be paid at the rate of time and one 
quarter for each shift other than day shift in the consecutive 
second and subsequent weeks of afternoon shift or of night 
shift. The provisions of this subclause shall not apply to any 

roster which is agreed upon between the employees and the 
employer and ratified by the union. 

(c) This subclause shall not apply to employees employed 
on what is known as the Great Boulder Roster, or accepted 
variations thereof, nor to employees to whom this subclause 
would otherwise apply because of a change of shift due to 
a private arrangement with another employee, nor to 
employees (known as "rostered relief employees"), regu- 
larly employed on continuous process work who are 
required to work shifts to enable other employees engaged 
on such work to change shifts weekely and to have their days 
off, if such rostered relief employee is not required to work 
more night shifts or more afternoon shifts than the number 
of day shifts worked by him. 

(4) (a) Where any particular process is carried out on 
shifts other than day shifts, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then employees employed on such afternoon or 
night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under die preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or on any public holiday. 

(5) (a) An employee who replaces a regular shift 
employee who is absent for any reason beyond the control 
of the employer, on afternoon or night shift, shall be paid 
at the rate of time and one quarter if he does not work for 
five consecutive shifts (other than day shift) and the 
appropriate shift work rate if he works five or more of such 
shifts consecutively. 

(b) An employee who replaces on afternoon or night shift, 
a regular shift employee who is absent by reason of a 
direction of the employer, shall be paid at overtime rates 
unless he works the number of consecutive shifts prescribed 
in the next preceding paragraph. 

(c) The sequence of consecutive shifts shall not be 
deemed to be broken under paragraph (a) by reason of 
rostered days off in respect to employees employed on 
continuous process work or by a Saturday or Sunday in 
respect to other employees or by any public holiday or any 
other reason beyond the control of the employer. 

11.—Saturday Work. 
(1) Day Employees. 
All time worked by an employee other than shift 

employees on Saturday shall be paid for at the rate of time 
and one half for the first two hours and double time 
thereafter. Provided that all work performed after twelve 
noon shall be paid for at the rate of double time. 

(2) Shift Employees. 
(a) All time worked by shift employees during 

ordinary hours on Saturdays shall be paid for at 
the rate of time and one half. This rate shall be in 
lieu of the shift allowance prescribed in subclause 
(2) of clause 10.—Shift Work, of this award. 

(b) All time worked by shift employees other than 
continuous shift employees outside ordinary hours 
on Saturdays, shall be paid for at the rates 
prescribed in subclause (1) of this clause. 

(c) All time worked by continuous shift employees 
outside ordinary hours on Saturday shall be paid 
for at the rate of double time. 

12.—Sunday and Holiday Work. 
(1) Day Employees and Shift Employees. 
(Other than Continuous Shift Employees) 

(a) All time worked on Sundays shall be paid for at 
the rate of double time. 

(b) All time worked on any day prescribed as a 
holiday under this award shall be paid for at the 
rate of double time and a half. 

(2) Continuous Shift Employees. 
(a) All time worked by continuous shift employees 

during ordinary hours on Sundays shall be paid for 
at the rate of time and three quarters. This rate 
shall be in lieu of the shift allowances prescribed 
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in subciause (2) of clause 10.—Shift Work, of this 
award. 

(b) All time worked by continuous shift employees 
outside the ordinary hours on Sunday, shall be 
paid for at the rate of double time. 

(c) All time worked by continuous shift employees 
during ordinary hours on any of the holidays 
prescribed in clause 15.—Holidays, of this award, 
shall be paid for at the rate of double time. This 
rate shall be paid for in lieu of the shift allowances 
prescribed in subciause (2) of clause 10.—Shift 
Work, of this award. 

(d) All time worked by continuous shift employees 
outside ordinary hours on any of the holidays 
prescribed in clause 15.—Holidays, of this award, 
shall be paid for at the rate of double time and a 
half. 

(e) A continuous shift employee rostered off on any 
of the holidays prescribed in clause 15.—Holi- 
days, of this award, shall be paid eight hours pay 
at ordinary rates. 

13.—Payment of Wages. 
(1) Wages shall be paid weekly or fortnightly at the option 

of the employer. 
(2) An employee, on lawful termination of his employ- 

ment, shall be paid the full amount due to him within one 
hour of ceasing work, or within one hour of the opening of 
the pay office if such office was closed at the time of his 
ceasing work. 

(3) On or before payment of wages, the employee shall 
be issued with a slip showing the gross amount of wages and 
allowances, if any, due to him and any other deductions 
therefrom, the total number of hours worked including the 
number of overtime hours, and the rate at which such 
overtime is paid. 

(4) It shall be a condition of employment that all wages 
accrued shall be paid by the employer into a bank account 
nominated by the employee at the end of each pay period. 

14.—Time and Wages Record. 
(1) Each employer shall keep a record or records showing 

the name of each employee and the nature of his work, the 
starting and finishing times on each day, the hours worked 
each day and the wages and allowances paid each week. Any 
system of automatic recording by means of machines shall 
be deemed to comply with this provision to the extent of the 
information recorded. 

(2) The time and wages record shall be open for the 
inspection of a duly accredited official of the union, during 
the usual office hours, at the employer's office or other 
mutually convenient place, and such official shall be at 
liberty to take extracts therefrom. If for any reason the record 
be not available at the office or other mutually convenient 
place when the official desires to inspect it, it shall be made 
available for inspection within twelve hours, either at the 
employer's office or other mutually convenient place. 

15.—Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, subject to clauses 9.—Overtime, and 12.—Sunday and 
Holiday Work, hereof, be allowed as holidays without 
deduction of pay, namely, New Year's Day, Australia Day, 
Good Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided that another day may be taken as a 
holiday by arrangement between the parties in lieu of any 
of the days named in this subciause. 

(b) When any of the Public Holidays prescribed in 
paragraph (a) falls on a Saturday or a Sunday, such holiday 
shall be observed on the next succeeding Monday, and when 
Boxing Day falls on a Sunday or on a Monday, such holiday 
shall be observed on the next succeeding Tuesday. In each 
case, the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted shall 
not be a holiday. 

(2) An employee who is absent from work without leave 
and without reasonable excuse on the working day succeed- 
ing a day observed as a holiday pursuant to this clause, is 
not entitled to payment for that holiday. 

(3) This clause does not apply to casual employees. 

16.—Annual Leave. 
(1) (a) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment as prescribed in 
paragraph (b) hereof, shall be allowed annually to an 
employee by his employer after a period of twelve months' 
continuous service with such employer. 

(aa) With respect to a period of twelve months' 
continuous service which is completed before the 
1st day of December, 1980 an employee shall be 
allowed four consecutive weeks' leave with 
payment of ordinary wages as prescribed. 

(b) (i) An employee before going on leave, shall be paid 
the wages he would have received in respect of the 
ordinary time he would have worked had he not 
been on leave during the relevant period, 

(ii) Subject to paragraph (c) hereof, an employee 
shall, where applicable, have the amount of wages 
to be received for annual leave, calculated by 
including the following where applicable— 
(aa) the rate applicable to him as prescribed by 

clause 27.—Wage Rates; 
(bb) subject to paragraph (c)(ii) hereof, the rate 

prescribed for work in ordinary time by 
clause 10.—Shift Work, clause 11.—Satur- 
day Work and clause 12.—Sunday and 
Holiday Work, of the award according to the 
employee's roster or projected roster includ- 
ing Saturday and Sunday shifts; 

(cc) the rate payable pursuant to clause 7.— 
Higher Duties, calculated on a daily basis 
which the employee would have received for 
ordinary time during the relevant period 
whether on a shift roster or otherwise; 

(dd) any other rate to which the employee is 
entitled to in accordance with his contract of 
employment for ordinary hours of work. 
Provided that this provision shall not operate 
so as to include any payment which is of a 
similar nature to or is paid in lieu of those 
payments prescribed by clause 9.—Over- 
time, clause 19.—Travelling Allowances, of 
this award, nor any payment which might 
have become payable to the employee as 
reimbursement for expenses incurred. 

(c) In addition to the payment prescribed in paragraph (b) 
hereof, an employee shall receive a loading calculated on the 
rate of wage prescribed by paragraph. The loading shall be 
as follows: 

(i) Day Workers—an employee who would have 
worked on day work had he not been on leave—a 
loading of 17.5 per cent 

(ii) Shift Workers—an employee who would have 
worked on shift work had he not been on leave—a 
loading of 17.5 per cent 

Provided that where the employee would have 
received shift loadings prescribed by clause 
10—Shift Work, clause 11.—Saturday Work, and 
clause 12.—Sunday and Holiday Work, and if 
applicable payment for work on a regularly 
rostered sixth shift in not more than one week in 
any four weeks, had he not been on leave during 
the relevant period, and such loadings would have 
entitled him to a greater amount than the loading 
of 17.5 per cent, then the shift loadings shall be 
added to the rate of wage prescribed by paragraph 
(b)(ii)(aa) of subciause (1) of this clause, in lieu 
of the 17.5 per cent loading. 

Provided further, that if the shift loadings would 
have entitled him to a lesser amount than the 
loading of 17.5 per cent then such loading of 17.5 
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per cent shall be added to the rate of wage 
prescribed by paragraph (b)(ii)(aa) of subclause 
(1) of this clause, in lieu of the shift loadings. 

The loading prescribed by this paragraph shall 
not apply to proportionate leave on termination. 

(d) The provisions of this subclause shall not operate in 
respect of leave fully due prior to the date of this order, 
irrespective of the date at which such leave is taken. 

(2) After one month's continuous service in any qualify- 
ing twelve monthly period, an employee whose employment 
terminates and who has worked less than 12 months, shall 
be paid in the proportion that the number of shifts worked 
by him at the rate prescribed in paragraph (b) of subclause 
(1) of this clause in that qualifying period, bears to the full 
number of such shifts in that qualifying twelve monthly 
period as prescribed in paragraph (aa) of subclause (1) 
hereof. 

(3) (a) Continuous shift employees, that is shift employ- 
ees engaged in a continuous process who are rostered to 
work regularly on Sundays and holidays, shall be allowed 
one week's leave in addition to the leave prescribed in 
subclause (1) hereof. 

(b) Where an employee with twelve months' continuous 
service is engaged for part of a qualifying twelve monthly 
period as a continuous shift employee, he shall be entitled 
to have the period of annual leave which he is otherwise 
entitled under this clause increased by that proportion of the 
additional week, as the number of shifts worked by him at 
ordinary rates bears to the full number of such shifts in the 
qualifying twelve monthly period as prescribed in paragraph 
(aa) of subclause (1) hereof. 

(4) The amounts to be paid hereunder shall be calcualted 
at the rate prevailing at the time the payment is made. 

(5) Where an employee is justifiably dismissed for 
misconduct during any qualifying twelve monthly period, 
the provisions of subclause (2) do not apply. 

(6) An employee whose employment terminates after he 
has completed a twelve monthly period and who has not 
been allowed the leave prescribed under this award in 
respect of that qualifying period, shall receive payment in 
lieu of that leave at the rate of wage prescribed by paragraph 
(b) of subclause (1) of this clause. 

(7) If any of the holidays prescribed in clause 15.— 
Holidays, of this award, fall during the employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
the employee shall have one extra day added to the period 
of annual leave. 

(8) (a) An employee who, at the commencement of his 
annual leave, has an entitlement to payment for non- 
attendance on the ground of personal ill health for not not 
less than forty hours under the provisions of clause 
17.—Absence Through Sickness, of this award, and who 
within fourteen days of resuming work produces to the 
employer a certificate from a qualified medical practitioner 
that during his annual leave he was confined to his home or 
to a hospital for a period of at least seven consecutive days 
for a reason which if he had not been on annual leave, would 
have entitled him to payment under the provisions of the said 
clause 17.-—Absence Through Sickness, shall be deemed to 
be absent from work through sickness for so much of that 
period as he would otherwise have been entitled to payment 
under that clause. 

(b) An employee to whom paragraph (a) applies shall take 
the period deemed to be absence through sickness as annual 
leave at a time convenient to the employer, but on ordinary 
pay without the loading prescribed in paragraph (b) of 
subclause (1) of this clause. 

(9) An employer may close down his operation or section 
or sections thereof for the purpose of allowing annual leave 
to all or the majority of his employers employed generally 
or in any such section or sections, and in the event of an 
employee being employed for portion only of a year, he shall 
only be entitled to such leave on full pay as is proportionate 
to his length of service during that period with such 
employer and if such leave is not equal to the leave given 

to the other employees, he shall not be entitled to work or 
pay whilst the other employees of such employer are on 
leave on full pay. 

(10) In special circumstances, and by mutual consent of 
the employer, the employee and the union, annual leave may 
be taken in not more than two periods, but neither period 
shall be less than one week. 

(11) This clause shall not apply to casual employees. 
(12) Liberty is reserved to the applicant to apply to vary 

the provisions of this clause at any time. 

17.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain at 

his place of employment during the ordinary hours of work 
by reason of personal ill health or injury, shall be entitled 
to payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at a rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years' of service with the 
employer, an employee is absent on the ground of personal 
ill health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate, if before the end of that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause, may be claimed by the employee if 
the absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause, the employee shall, as soon as reasonably practica- 
ble, advise the employer of his inability to attend for work, 
the nature of his illness or injury, and the estimated duration 
of the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests that the next and subsequent absences 
in that year, if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and an employee may apply for, and 
the employer shall grant, paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 



(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee, 
or failing agreement, shall be added to the employee's next 
period of annual leave, or if termination occurs before then, 
be paid for in accordance with the provisions of clause 
16.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 16.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
clause (2) of the Long Service Leave provisions published 
in volume 62 of the Western Australian Industrial Gazette 
at pages 1-6, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmitter shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act, nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

18.—First Aid and First Aid Attendant. 
(1) The employer shall at each main place of employment, 

provide a suitable first aid outfit. 
(2) Any first aid man appointed by the employer to 

perform first aid duties shall be paid an allowance of $1.30 
per shift in addition to his ordinary rate of pay. 

19.—Travelling Allowance. 
(1) If transport to and from the job is not provided by the 

employer, a travelling allowance of $1.25 per day shall be 
paid when an employee's home is more than 8 kilometres 
from the job by the shortest practicable route. 

(2) The allowance specified in this clause shall be paid 
to an employee to compensate for excess travelling expenses 
from the employee's home to his place of work and return. 

20.—Distant Work. 
(1) Where a married employee living with his family in 

the area of his employment is required to proceed to another 
place of employment from which he cannot return to his 
home each night, he shall be provided with free board and 
lodging. 

(2) All time involved in travelling up to a maximum of 
eight hours in any day to such distant place, shall be paid 
for at the ordinary rates. 

21.—Posting of Notices. 
The employer shall keep a copy of this award in a 

convenient place in the workshop, and he shall also provide 
a notice board for the posting of union notices. All notices 
shall be submitted to the employer for approval before being 
posted. 

22.—Long Service Leave. 
1.—Right to Leave. 

An employee shall, as herein provided, be entitled to 
leave with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle an employee to 

such leave shall, subject as herein provided, be continuous 
service with one and the same employer, in the mineral 
sands mining and processing industry. 

(2) Such service shall include service prior to the first day 
of April, 1958, if it continued until such time, but only to 
the extent of the last twenty completed years' of continuous 
service. 

(3) (a) Where a business has, whether before or after the 
coming into operation hereof, been transmitted from an 
employer (herein called "the transmittor") to another 
employer (herein called "the transmittee'') and an employee 
who at the time of such transmission was an employee of 
the transmittor in that business becomes an employee of the 
transmittee, the period of the continuous service which the 
employee has had with the transmittor (including any such 
service with any prior transmittor), shall be deemed to be 
service of the employee with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession, whether voluntary or 
by agreement or by operation of law, and "transmitted" has 
a corresponding meaning. 

(4) Where, over a continuous period an employee has 
been employed by two or more companies, each of which 
is a related company within the meaning of section 6 of the 
Companies Act 1961, the period of the continuous service 
which the employee has had with each of those companies 
shall be deemed to be service of the employee with the 
company by whom he is last employed. 

Section 6 reads— 
"(1) For the purposes of this Act, a corporation shall, 

subject to the provisions of subsection (3) of this section, be 
deemed to be a subsidiary of another corporation, if— 

(a) that other corporation— 
(i) controls the composition of the Board of 

Directors of the first mentioned corporation; 
(ii) controls more than half of the voting power 

in the first mentioned corporation; or 
(iii) holds more than half of the issued share 

capital of the first mentioned corporation 
excluding any part thereof which carries no 
right to participate beyond a specified 
amount in a distribution of either profits or 
capital; or 

(b) the first mentioned corporation is a subsidiary of 
any corporation which is that other corporation's 
subsidiary. 

(2) For the purpose of subsection (1) of this section, the 
composition of a corporation's board of directors shall be 
deemed to be controlled by another corporation if that other 
corporation by the exercise of some power exercisable by 
it without the consent of concurrence of any other person can 
appoint or remove all or a majority of the directors; and for 
the purposes of this provision, that other corporation shall 
be deemed to have power to make such an appointment if— 

(a) a person cannot be appointed as a director without 
the exercise in his favour by that other corporation 
of such a power; or 

(b) a person's appointment as a director follows 
necessarily from his being a director or other 
officer of that other corporation. 

(3) In determining whether one corporation is a subsidiary 
of another corporation— 

(a) any shares held or power exercisable by that other 
corporation in a fiduciary capacity shall be treated 
as not held or exercisable by it; 

(b) subject to paragraphs (c) and (d) of this subsec- 
tion, any shares held or power exercisable— 

(i) by any person as a nominee for that other 
corporation (except where that other corpora- 
tion is concerned only in a fiduciary capac- 
ity); or 

(ii) by, or by a nominee for, a subsidiary of that 
other corporation, not being a subsidiary 
which is concerned only in a fiduciary 
capacity; shall be treated as held or exercisa- 
ble by that other corporation; 

(c) any shares held or power exercisable by any 
person by virtue of the provisions of any deben- 
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tures of the first mentioned corporation or of a 
trust deed for securing any issue of such deben- 
tures shall be disregarded; and 

(d) any shares held or power exercisable by, or by a 
nominee for, that other corporation or its subsidi- 
ary (not being held or exercisable as mentioned in 
paragraph (c) of this subsection) shall be treated 
as not held or exercisable by that other corporation 
if the ordinary business of that other corporation 
or its subsidiary, as the case may be, includes the 
lending of money and the shares are held or power 
is so exercisable by way of security only for the 
purposes of a transaction entered into in the 
ordinary course of that business. 

(4) A reference in this Act to the holding company of a 
company or other corporation shall be read as a reference 
to a corporation of which that last mentioned company or 
corporation is a subsidiary. 

(5) Where a corporation— 
(a) is the holding company of another corporation; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of another 

corporation; 
that first mentioned corporation and that other corpora- 
tion shall for the purposes of this Act, be deemed to be 
related to each other.' 

(5) Such service shall include— 
(a) any period of absence from duty on any annual 

leave or long service leave; 
(b) any period of absence from duty necessitated by 

sickness of, or injury to, the employee, but only 
to the extent of fifteen working days in any year 
of his employment; 

(c) any period following any termination of the 
employment by the employer if such termination 
has been made merely with the intention of 
avoiding obligations hereunder in respect of long 
service leave or obligations under any award in 
respect of annual leave; 

(d) any period during which the service of the 
employee was or is interrupted by service— 

(i) as a member of the Naval, Military or Air 
Forces of the Commonwealth of Australia 
other than as a member of the British 
Commonwealth Occupation Forces in Japan 
and other than as a member of the Permanent 
Forces of the Commonwealth of Australia 
except in the circumstances referred to in 
section 31(2) of the Defence Act 1903-1956, 
and except in Korea or Malaya after 26th 
June, 1950; 

(ii) as a member of the Civil Construction Corps 
established under the National Security Act 
1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the employee as soon as reasonably 
practicable, on the completion of any such service, 
resumed or resumes employment with die employer by 
whom he was employed immediately before the 
commencement of such service. 

(6) Service shall be deemed to be continuous notwith- 
standing— 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as re- 
ferred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in paragraph 
(5) of this subclause; 

(d) any absence from duty authorised by the em- 
ployer; 

(e) any standing down of an employee in accordance 
with the provisions of an award, industrial 

agreement, order or determination under either 
Commonwealth or State law; 

(f) any absence from duty arising directly or indi- 
rectly from an industrial dispute if the employee 
returns to work in accordance with the terms of 
settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness of 
trade if the employer be re-employed by the same 
employer within a period not exceeding two 
months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if the 
employee is re-employed by the same employer 
within a period not exceeding six months from the 
date of such termination; 

(i) any reasonable absence of the employee on 
legitimate union business in respect of which he 
has requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause not 
specified in this clause unless the employer, 
during the absence or within fourteen days of the 
termination of the absence notifies the employee 
in writing that such absence will be regarded as 
having broken the continuity of service, which 
notice may be given by delivery to the employee 
personally or by posting it by registered mail to 
his last recorded address, in which case it shall be 
deemed to have reached him in due course of post. 

Provided that the period of absence from duty or the 
period of any interruption referred to in placita (d) to 
(j) inclusive of this paragraph, shall not (except as set 
in paragraph (5) of this subclause), count as service. 

3.—Period of Leave. 
(1) The leave to which an employee shall be entitled or 

deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of 

this subclause—where an employee has completed at least 
10 years' service, the amount of leave shall be— 

(a) in respect of 10 years' service so completed—13 
weeks; 

(b) in respect of 10 years' service completed after the 
First ten years—13 weeks; 

(c) in respect of each seven years' service completed 
after the first 20 years—13 weeks; 

(d) on the termination of the employee's employ- 
ment— 

(i) by his death; 
(ii) in any circumstances otherwise than by his 

employer for serious misconduct; 
in respect of the number of years' service with the 
employer completed since he last became entitled 
to an amount of long service leave—a proportion- 
ate amount on the basis of 13 weeks' leave for 10 
years' service or as the case may be, on the basis 
of 13 weeks' leave for seven years' service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where an employee has completed at least three 
years' service, but less than ten years' service since its 
commencement and his employment is terminated; 

(a) by his death; or 
(b) by the employer for any reason other than serious 

misconduct; or 
(c) by the employee on account of sickness or injury 

to the worker or domestic or other pressing 
necessity where such sickness or injury or 
necessity is of such a nature as to justify or in the 
event of a dispute is, in the opinion of the Special 
Board of Reference, of such a nature as to justify 
such termination; 

the amount of the leave shall be such proportion of 13 
weeks' leave as the number of completed years of such 
service bears to 10 years. 



(4) In the cases to which paragraphs (2)(d) and (3) of this 
subclause apply, the employee shall be deemed to have been 
entitled to, and to have commenced, leave immediately prior 
to such termination. 

(5) An employee whose service with an employer 
commenced before the 24th September, 1979 and whose 
service would entitle him to long service leave under this 
clause, shall be entitled to leave calculated on the following 
basis: 

(a) for each completed year of service commencing 
before the 24th September, 1979 an amount of 
leave calculated on the basis of 13 weeks' leave 
for 15 years' service; and 

(b) for each completed year of service commencing 
on or after the 24th September, 1979 an amount 
of leave calculated on the basis of 13 weeks' leave 
for 10 years' service or on the basis of 13 weeks' 
leave for seven years' service as the case may be. 

Provided that such employee shall not be entitled to 
long service leave until his completed years of service 
entitles him to 13 weeks' leave. 

(6) An employee to whom paragraphs (2)(d) and (3) of 
this subclause apply, whose service with an employer 
commenced before 24th September, 1979 shall be entitled 
to an amount of long service leave calculated on the 
following basis— 

(a) for each completed year of service commencing 
before the 24th September, 1979 an amount of 
leave calculated on the basis of 13 weeks' leave 
for 15 years' service; and 

(b) for each completed year of service commencing 
on or after 24th September, 1979 an amount of 
leave calculated on the basis of 13 weeks' leave 
for 10 years' service or 13 weeks' leave for seven 
years' service, as the case may be. 

4.—Payment for Period of Leave. 
(1) An employee shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of leave to 
which he has become entitled or is deemed to have become 
entitled, the rate of pay applicable to him at the date he 
commences such leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are prescribed by this 
award, but in the case of casuals and part time employees, 
shall be the rate for the number of hours usually worked up 
to but not exceeding the prescribed standard. 

(3) Where by agreement between the employer and the 
employee the commencement of the leave to which the 
employee is entitled or any portion thereof is postponed to 
meet the convenience of the employee, the rate of payment 
for such leave shall be at the rate of pay applicable to him 
at the date of accrual, or if so agreed, at the rate of pay 
applicable at the date he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for board 

and/or lodging or the like, which is not provided 
and taken during the period of leave; 

(b) shall not include shift premiums, overtime, pen- 
alty rates, special rates, disability allowances, 
fares and travelling allowances or the like. 

(5) In the case of employees employed on piece or bonus 
work or any other system of payment by results, the rate of 
pay shall be calculated by averaging the employee's rate of 
pay for each week over the previous three monthly period. 

5.—Taking Leave. 
(1) In a case to which placita (a) and (b) of paragraph (2) 

of subclause (3) apply— 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 
accrues due or at such time or times as may be 
agreed between the employer and the employee or 
in the absence of such agreement at such time or 
times as may be determined by the Special Board 
of Reference, having regard to the needs of the 

employer's establishment and the employee's 
circumstances; 

(b) Except where the time for taking leave is agreed 
to by the employer and the employee or deter- 
mined by the Special Board of Reference, the 
employer shall give to the employee at least one 
month's notice of the date from which his leave 
is to be taken; 

(c) Leave may be granted and taken in one continuous 
period or if the employer and the employee so 
agree in not more than three separate periods in 
respect of the first thirteen weeks' entitlement and 
in not more than two separate periods in respect 
of any subsequent period of entitlement; 

(d) Any leave shall be inclusive of any public 
holidays specified in this award, occurring during 
the period when the leave is taken, but shall not 
be inclusive of any annual leave; 

(e) Payment shall be made in one of the following 
ways— 

(i) in full before the employee goes on leave; 
(ii) at the same time as his wages would have 

been paid to him if the employee had 
remained at work, in which case payment 
shall, if the employee in writing so requires, 
be made by cheque posted to an address 
specified by the employee; or 

(iii) in any other way agreed between the em- 
ployer and the employee; 

(f) No employee shall, during any period when he is 
on leave, engage in any employment for hire or 
reward in substitution for the employment from 
which he is on leave, and if an employee breaches 
this provision he shall thereupon forfeit his right 
to leave hereunder in respect of the unexpired 
period of leave upon which he has entered, and the 
employer shall be entitled to withhold any further 
payment in respect of the period and to reclaim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) 
of subclause (3) applies and in any case in which the 
employment of the employee who has become entitled to 
leave hereunder is terminated before such leave is taken or 
fully taken, the employer shall, upon termination of his 
employment otherwise than by death, pay to the employee, 
and upon termination of employment by death, pay to the 
personal representative of the employee upon request by the 
personal representative, a sum equivalent to the amount 
which would have been payable in respect of the period of 
leave to which he is entitled or deemed to have been entitled 
and which would have been taken but for such termination. 
Such payment shall be deemed to have satisfied the 
obligation of the employer in respect of leave hereunder. 

6.—Granting Leave in Advance and Benefits 
to be Brought into Account. 

(1) Any employer may by agreement with an employee, 
allow leave to such an employee before the right thereto has 
accrued due, but where leave is taken in such a case the 
employee shall not become entitled to any further leave 
hereunder in respect of any period until after the expiration 
of the period in respect of which such leave had been taken 
before it accrued due. 

(2) Where leave has been granted to an employee pursuant 
to the preceding paragraph before the right thereto has 
accrued due and the employment subsequently is termi- 
nated, the employer may deduct from whatever remunera- 
tion is payable upon the termination of the employment, 
such amount as represents payment for any period for which 
the employee has been granted long service leave to which 
he was not at the date of terminaion of his employment or 
prior thereto, entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long service 
leave scheme not under the provisions hereof granted to an 
employee by his employer in respect of any period of service 



3512  WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

with the employer, shall be taken into account whether the 
same is granted before or after the coming into operation 
hereof and shall be deemed to have been leave taken and 
granted hereunder in the case of leave with pay to the extent 
of the period of such leave and in the case of payment in 
lieu thereof, to the extent of a period of leave with pay 
equivalent thereof of the entitlement of the employee 
hereunder. 

7.—Records to be Kept. 
(1) Each employer shall, during the employment and for 

a period of twelve months thereafter, or in the case of 
termination by death of the employee for a period of three 
years thereafter, keep a record from which can be readily 
ascertained, the name of each employee, and his occupation, 
the date of the commencement of his employment and his 
entitlement to long service leave and any leave which may 
have been granted to him, or in respect of which payment 
may have been made hereunder. 

(2) Such record shall be open for inspection in the manner 
and circumstances prescribed by this award, with respect to 
the time and wages record. 

8.—Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes and 
matters arising hereunder shall be referred and the Board 
shall determine all such disputes and matters. 

(2) There shall be assigned to such Board, the functions 
of— 

(a) the settlement of disputes of any matters arising 
hereunder; 

(b) the determination of such matters as are specifi- 
cally assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefore nominated from time 
to time by the Confederation of Western Australian Industry 
(Incorporated) and one representative or substitute nomi- 
nated from time to time by the Trades and Labor Council 
of Western Australia together with a Chairman to be 
mutually agreed upon by the organisations named in this 
paragraph. 

9.—State Law. 
(1) The provisions of any State Law to the extent to which 

they have before the coming into operation hereof conferred 
an accrued right on an employee to be granted a period of 
long service leave in respect of a completed period of 15 or 
more years' service or employment or an accrued right on 
an employee or his personal representative to payment in 
respect of long service leave shall not be affected hereby and 
shall not be deemed to be inconsistent with the provisions 
hereof. 

(2) The entitlement of any such employee to leave in 
respect of a period of service with the employer completed 
after the period in respect of which the long service leave 
referred to in paragraph (1) of this subclause accrued due, 
shall be in accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause, the 
entitlement to leave hereunder shall be in substitution for 
and satisfaction of any long service leave to which the 
employee may be entitled in respect of employment of the 
employee by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of that 
law as at the first day of April, 1958 shall in respect of the 
employees covered by such exemptions, be exempt from the 
provisions hereof. 

10.—Exemptions. 
The Special Board of Reference may, subject to such 

conditions as it thinks fit, exempt any employer from the 
provisions hereof in respect of its employees where there is 
an existing or prospective long service scheme which, in its 
opinion, is, viewed as a whole, more favourable for the 
whole of the employees of that employer than the provision 
hereof. 

23.—Interviewing Employees. 
A duly accredited representative of the union shall, with 

the consent of the employer, be permitted to inspect the 
working place of the employer at all reasonable times and 
interview employees covered by this award, provided that 
the work is not interfered with and provided further that in 
no case shall such accredited representative, without the 
permission of the employer, interview employees during 
their working hours. 

24.—Redundancy. 
(1) The provisions of this clause apply in the event of an 

employer making any employee redundant. 
(2) For the purpose of this clause and without limiting its 

general meaning an employee shall be deemed to have been 
made redundant if his employment is to be terminated 
because he has become surplus to requirements owing to 
technological change, merger, takeover or reorganisation of 
work or production methods or procedures, but not if he is 
to be terminated for misconduct or unsatisfactory service nor 
if he is offered but fails to accept alternative employment 
within the company whether in his then classification or 
otherwise. 

(3) (a) Notwithstanding the provisions of this award 
contained elsewhere than in this clause the employer shall 
not give an employee notice of termination through 
redundancy unless and until the notice referred to in 
paragraph (b) of this subclause has been given and has 
expired. 

(b) The employer shall give one month's written notice 
to the union of which an employee is a member or eligible 
to be a member, if it is intended to terminate that employee's 
employment on the ground that he is redundant. 

(4) Upon receiving the notice referred to in paragraph (b) 
of subclause (3) of this clause the union shall confer with 
the employer as to the conditions which shall apply in 
respect of any termination therein proposed. 

25.—Special Provisions. 
(1) The employer shall have available a sufficient supply 

of protective equipment (as for example, helmets, hand 
screens, goggles—including anti-flash goggles—glasses, 
gloves, mitts, aprons, sleeves, leggings, gumboots, ear 
protectors, waterproof clothing or other efficient substitutes 
thereof), for use of his employees when engaged on work 
for which some protective equipment is reasonably neces- 
sary. It shall be a defence by an employer charged with a 
breach of this subclause if he proves that he was unable to 
obtain either the item of equipment the subject of the charge, 
or a suitable substitute. 

(2) Every employee shall sign an acknowledgement on 
receipt of any article of protective equipment and shall 
return same to the employer when he has finishedd using it 
or on leaving his employment. 

(3) Special Disabilities (Westralian Sands). 
When the employer who requires an employee to work 

in or in the vicinity of the Dry Plant shall: 
(a) inform those employees of all known health 

hazards associated with the work in this section. 
(b) provide such protective clothing and equipment as 

required by the Public Health Department and the 
Mines Department. 

(c) require each employee to wear the protective 
clothing and equipment that is provided, and 

(d) each employee required to wear such clothing and 
equipment shall be paid a daily allowance of $1.60 
for each day or part of each day that he is so 
required as compensation for the discomfort and 
inconvenience suffered while wearing it. 

(4) No employee shall lend another employee any such 
article of protective equipment issued to such first men- 
tioned employee, and if the same are lent, both the lender 
and the borrower shall be held responsible. 

(5) Before helmets, goggles or gloves which have been 
used by an employee are re-issued by the employer to 
another employee, they shall be effectively sterilised. 
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346.60 

(6) During the time any article of protective equipment 
or hand tool is on issue to the employee, he shall be 
responsible for any loss or damage thereto, fair wear and tear 
attributable to ordinary use excepted. 

26.—Maximum Wage. 
The provisions of this award do not operate so as to 

require payment of more than double time rates or double 
time and one half on a holiday prescribed under this award 
for any work. 

27.—Wages. 
(1) The following minimum rates of wages shall be 

payable to employees covered by this award. 
Rate 

Per Week 
GROUP 1 $ 
Horticultural Tradesperson 372.90 
GROUP 2 
Control Room Operator S.R. Plant 
Quality Control Operator 
Technical Assistant—Grade I 
Linatex Operator 
Senior Operator—Dry Plant 364.80 
GROUP 3 
Dredge Operator—AMC 
Tractor driver whilst using power 

operated attachments 5Q0kw and over 346.60 
GROUP 4 
Dredge Operator—Cable Sands (WA) 
Tractor driver power operated attachments 

more than 370kw but not more than 500kw 
Motor vehicle driver over 7 tonnes 
Grader driver—over 75kw 
Tfechnical Assistant—Grade II 336.30 
GROUPS 
Plant Operator—Operating Reliner 
Section Operator S.R. Plant 
Plant Operator Special as defined 
Unlicensed Dump Truck Operator 
Tractor driver whilst using power 

operated attachments over 225kw but 
not more than 370kw 

Grader drivers—up to 75kw 
Forklift driver—over 4500kg 
Motor vehicle driver over 6 tonnes but 

not more than 7 tonnes 
Mechanical Drill Rig Operator over 22kw 329.90 
GROUP 6 
Plant operator Grade I as defined 
Rehabilitation Nursery Hand Grade I as 

defined 
Laboratory Assistant Grade I as defined 
Experienced Storeperson (AMC) as defined 
Tractor driver whilst using power 

operated attachments over 52kw but not 
more than 97kw 

Over 97kw but not more than 225kw 
Forklift Operator—up to 4500kg 
Motor vehicle drivers— 

not more than 1.25 tonnes capacity 
Over 1.25 tonnes but not more than 

3 tonnes 
Over 3 tonnes but not more than 6 tonnes 
Mechanical Drill Rig Operator— 

up to 22kw 
Bucket Wheel Operator 316.50 
GROUP 7 
Storeperson 
Plant Operator Grade n as defined 
Laboratory Assistant Grade H 
Rehabilitation Nursery Hand—Grade II 
Tractor driver whilst using power 

operated attachments over 26kw but 
not more than 52kw 304.80 

GROUP 8 S 
Tractor Driver whilst using power operated 

attachments 26kw and under 
Exploration and Survey Assistant 
Sample Preparer 
Plant Utility Person 297.90 
GROUP 9 
General Hand 287.60 
Front End Loader Operator 
(Appropriate Tractor Rate) 

(2) Leading Hands: 
Employees appointed by the employer as Leading Hands 

shall be paid the following amounts in addition to the 
ordinary rate of pay— 

(a) if placed in charge of not less than three 
and not more than ten other employees $15.00 

(b) if placed in charge of more than ten and 
not more than 20 other employees $23.20 

(c) if placed in charge of more than 20 other 
employees $29.80 

(d) leading hand shift supervisor $49.40 
(3) Industry Allowance: 

(a) In addition to the rates of wages specified in 
subclause (1) of this clause, employees shall 
receive as compensation for all disabilities associ- 
ated with the industry, an amount of $14.40 per 
week of 40 hours. 

(b) An employee required to operate a vehicle 
equipped with self loading equipment shall be 
paid an additional 21 cents per hour or part thereof 
for all times so worked. 

(4) Junior Employees: 
(Percentage of Rate of Wage for an Adult General Hand) 

Under 17 years of age 55% 
At 17 years of age 65% 
At 18 years of age 80% 
At 19 years of age Appropriate Adult Rate 

(5) Additional Payment: 
(a) In addition to the rates of wages prescribed in 

subclause (1) of this clause, adult employees shall 
be paid an additional payment in accordance with 
the following table: 

Rate 
Per Week 

$ 
Group 1 57.70 
Group 2 56.40 
Group 3 53.60 
Group 4 52.00 
Group 5 51.10 
Group 6 49.00 
Group 7 47.20 
Group 8 46.10 
Group 9 44.50 

(b) In addition to the rates of wages prescribed in 
subclause (4) junior employees shall be paid an 
additional payment equivalent to the appropriate 
percentage of the Group 9 additional payment 
specified in subclause (a) of this clause in 
accordance with their years of age. 

27A.—Structural Efficiency—Award Modernisation. 
(1) Arising out of the decision on 7 August 1989 in the 

National Wage Case (Print H9100) and the State Wage Case 
on 8 September 1989 and in consideration of the wage 
increases resulting from the first structural efficiency 
adjustment operative from the commencement of the first 
pay period beginning on or after 20 December 1989, 
employees are to perform a wider range of duties including 
work which is incidental or peripheral to their main tasks 
or functions. 



(2) The parties to the Award are committed to implement- 
ing a new wage and classification structure. In making this 
commitment, the parties: 

(a) accept in principle that the descriptions of job 
functions within a new structure will be more 
broadly based and genuine in nature. 

(b) undertake that upon variation of the award to 
implement a new wage and classification struc- 
ture, employees may undertake training for a 
wider range of duties and/or access to higher 
levels in accordance with the definitions and 
training standards laid down in the award varia- 
tion relating to a new classification structure; 

(c) will co-operate in the transition from the existing 
classification structure to the proposed new 
structure to ensure that the transition takes place 
in an orderly manner without creating false 
expectations or disputations. 

(3) The parties are committed to modernising the terms 
of the Award so that it provides far more flexible working 
arrangements, improves the quality of working life, en- 
hances skills and job satisfaction and assists positively in the 
restructuring process. 

(4) In conjunction with testing the new Award structure, 
the Union is prepared to discuss all matters raised by the 
employers for increased flexibility. As such, any discussion 
with the Union must be premised on the understanding that: 

(a) The majority of employees at each enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The Union must be a party to the agreement, in 
particular, where enterprise level discussions are 
considering matters requiring any award variation, 
the Union must be invited to participate. 

(d) The Union will not unreasonably oppose any 
agreement. 

(e) Agreements will be ratified by the Commission. 
(f) The disputes procedure will apply if agreement 

cannot be reached in the implementation process 
on a particular issue. 

(5) Should an agreement be reached pursuant to this 
clause at a particular enterprise and that agreement requires 
award variation, the parties will not oppose that award 
variation for that particular provision for that particular 
enterprise. 

(6) The parties agree that under this heading any award 
matter can be raised for discussion. 

(7) The parties agree that working parties will continue 
to meet with the aim of modernising the award. 

28.—Minimum Wage. 
Notwithstanding the provisions of this award, no male 

employee (including any apprentice), twenty one years of 
age or over, shall be paid less than $275.50 per week as his 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award. 

Where the said minimum rate of pay is applicable, the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award.Notwithstanding the foregoing where in this 
award an additional rate is prescribed for any work as a 
percentage, fractional or multiple of the ordinary rate of pay, 
it shall be calculated upon the rate prescribed in this award 
for the classification in which the employee is employed. 

29.—Bereavement Leave. 
When it is necessary for an employee to be absent from 

his employment for the purposes of attending a funeral or 
arranging therefore, an employee (other than a casual 
employee) shall be entitled to a maximum of two days' leave 
at ordinary wages as prescribed on each occasion and on 
production of satisfactory evidence of the death within 
Australia of the employee's wife, husband, father, mother, 
brother, sister or child. Wife or husband, as referred to in 
this clause shall include defacto wife or husband. 

30.—Jury Service. 
An employee required for Jury Service shall be paid an 

amount equal to the difference between the amount received 
for such Jury Service and what he would have received for 
ordinary hours had he been at work. 

31.—Clothing Allowance. 
(1) (a) Each employee shall be paid an allowance of $1.50 

per week for the purpose of purchasing overalls; or 
(b) Each employee may buy one set of appropriate work 

clothing each six months and be reimbursed to a maximum 
amount of $38.00 for each set, upon production of the 
necessary receipts; or 

(c) Where clothing is currently supplied by the employer, 
such issue will continue under the arrangements applying as 
at the 25th August, 1981. 

Provided that only one of the options specified in 
subclauses (a), (b) and (c) shall be available at each site. 

(2) The wearing of safety footwear is compulsory and any 
employee reporting for work without safety footwear may 
be refused work and shall not be entitled to payment for that 
day or shift. 

(3) The employer shall supply to each employee upon 
commencement of employment with the employer, one pair 
of steel capped safety boots at no cost to the employee. 

A replacement pair of steel capped safety boots shall be 
supplied by the employer to any employee at no cost to that 
employee, who satisfies the employer that the initial issue 
of such boots or the pair he presently possesses needs 
replacing through wear and tear arising out of or in the 
course of the employee's employment with the employer. 

All safety boots issued pursuant to the provisions of this 
subclause shall remain the property of the employer. 

32.—Service and Attendance Pay Scheme. 
(1) All employees, including apprentices shall be paid a 

Service and Attendance allowance in conformity with the 
following scales. 

Per Week 
$ 

Upon completion of six months 
continuous service 1.20 
Upon completion of 12 months 
continuous service 7.70 
Upon completion of two years 
continuous service 10.30 
Upon completion of three years 
continuous service 13.10 
Upon completion of four years 
continuous service 15.60 
Upon completion of five years 
continuous service 19.40 
Upon completion of six years 
continuous service 22.00 
Upon completion of seven years 
continuous service 24.80 

(2) "Continuous Service" shall be as defined in 
subclauses (4) and (5) of clause 2 of the Long Service Leave 
provisions as contained in clause 22.-—Long Service Leave, 
of this award. 

(3) All service by the employee prior to the making of this 
award shall count for the computation of the entitlements set 
out herein. 

(4) (a) Payment will be made in respect of each completed 
week of service and such service will include any periods 
of leave granted by the employer. 

(b) If an employee is absent without permission from his 
employer during any weekly period, he shall not maintain 
his entitlement to the payments set out herein for the period 
of that absence. 

(5) Alterations in an employee's entitlement will be 
adjusted from and including the pay period next following 
the date of such alteration becoming effective. 



(6) The payments set out herein shall not be subject to 
penalty rates or any other premium addition. 

33.—Definitions. 
(1) "Plant Operator—Special" means— 

(a) An employee who has been certified by this 
employer as being competent to efficiently oper- 
ate all sections of the processing plant at the site 
of his employment with a minimum of supervi- 
sion; and 

(b) Is required by his employer to operate any section 
of the plant; and 

(c) is appointed as such. 
(2) "Plant Operator—Grade I" means— 
An employee other than a trainee plant operator who is 

competent to efficiently operate at least one section of the 
processing plant with a minimum of supervision. 

(3) "Plant Operator—Grade H" means— 
A trainee process plant operator with less than three 

months' experience. 
(3a) Leading Hand Shift Supervision (Westralian Sands) 

means— 
(a) an employee who is appointed as such, and 
(b) who is responsible for all plant and site operations 

including supervision, and 
(c) who is required to ensure compliance with safety 

standard rules as required in the Mines Regula- 
tions and/or by the quarry or registered manager 
in the absence of salaried staff. 

(4) "Rehabilitation Nursery Hand—Grade I" means— 
An employee other than a qualified Horticultural Trade- 

sperson whose duties include assisting the qualified trade- 
sperson in all work associated with the Nursery and 
rehabilitation generally, including the operation of tractors, 
hoes and other similar mechanical plant, as required in such 
work, and who has— 

(a) a minimum of three months' appropriate experi- 
ence in rehabilitation work; and 

(b) can perform his duties with a minimum of 
supervision. 

Provided this definition will not apply to employees 
employed as Rehabilitation Nursery Grade I, prior to 
1 November 1988. 

(5) "Rehabilitation Nursery Hand—Grade H" means— 
A trainee Rehabilitation Nursery Hand. 
(6) Experienced Storeman—Associated Minerals Consol- 

idated means— 
A storeman with at least six months experience who is 

proficient in all aspects of stores procedure, including the 
use of computer technology, who requires a minimum of 
supervision and who is appointed as such. 

(7) Laboratory Assistant Grade I means— 
(a) An employee who is employed full time and who 

is competent to perform all routine physical test 
procedures and all routine chemical analysis and 
to use instrumental methods as required in the 
laboratory; and 

(b) Is required to perform all such tests in the 
laboratory; and 

(c) Is appointed as such. 
(8) Technical Assistant Grade I— 
An employee who holds a certificate in Laboratory 

Practices or recognised equivalent, and has been employed 
for not less than 12 months as a Technical Assistant Grade 
II. 

(8a) Technical Assistant Grade II— 
(a) An employee who is engaged in laboratory based 

physical and analytical testing tasks and has 
sufficient technical knowledge, skill and experi- 
ence to perform all routine physical, chemical and 
instrumental analyses with only limited supervi- 

sion. In addition, the employee shall satisfy the 
following conditions: 

(i) has completed the first year of the two year 
certificate course in Laboratory Practices or 
recognised equivalent; and has 

(ii) held the position of Laboratory Assistant 
Grade II for at least six months prior to 
training for the Laboratory Assistant Grade 
I position; 

(iii) has been classified as Laboratory Assistant 
Grade I by the employer after having gained 
appropriate industry experience which ena- 
bles the required duties to be undertaken, 
including performing the technical tasks 
required of a Laboratory Assistant Grade I, 
for a minimum continuous period of six 
months; 

(iv) is appointed as such. 
(9) "Control Room Operator Synthetic Rutile (SR) 

Plant" means— 
(a) An employee who has had adequate experience in 

operation of all areas in the SR plant and operation 
of instrumentation and computing facilities as 
exist at the site. It is expected personnel selected 
for this position would have performed a high 
standard of work as an SR plant-Section Operator 
for at least 6 months and undertaken further 
training for this position. 

(b) Is appointed as such. 
Typical Duties 

The duties of personnel at this level shall 
consist of the following aspects: 

(i) Maintain co-ordination of plant operations 
through information supplied by other opera- 
tors, instrumentation and computing facili- 
ties as installed on site. 

(ii) Change control parameters or plant equip- 
ment status per set procedures or under 
direction of a staff Shift Foreman. 

(iii) Maintain operational records and notify the 
Shift Foreman of unusual plant conditions. 

(iv) Sample the precess and conduct some funda- 
mental assessments of process efficiency. 

(v) Assist in training new employees and Section 
Operators as Control Room Operators. 

(10) "Section Operator SR Plant" (replaces Ilmenite 
Upgrading Plant Section Operator) means— 

(a) An employee without a pre-requisite of prior plant 
experience who is trained to operate at least one 
section of the SR plant including specific proce- 
dural or directed tasks in the relevant section, 
maintenance records, sample collections and 
housekeeping. 

(b) Is appointed as such. 
(10a) Senior Operator—Dry Plants 

(a) An employee who has adequate experience in 
operating all areas of the dry plant and in 
instrument/computer operations, as they exist in 
a given plant. 

(b) An operator who has performed at a high standard 
as a dry plant operator for at least six months and 
has trained/performed at a satisfactory level for a 
month as a senior operator. 

(c) Is appointed as such. 
(11) "Quality Control Officer" means— 
A Grade I Operator in the Nargulu Dry Mill who is 

competent in the operations of at least the Rutile and Zircon 
sections, who monitors product quality on an hourly basis 
by the collection, preparation and determination of samples 
and performs other duties of a similar nature and is 
competent to assume shift responsibility in the absence of 
the Supervisor and is competent in the execution of 
emergency procedures. 
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(12) "Morticultural Tradesperson" means— 
An employee who has successfully completed a recogni- 

sed apprenticeship in a branch or branches of the Horticul- 
ture Trade and who produces proof satisfactory to the 
employer of such qualification or who has by other means 
achieved a standard of knowledge deemed by his employer 
as comparable thereto and is appointed in writing as such 
by the employer. 

Schedule "A"—Respondents. 
Allied Eneabba Pty. Ltd. 
Associated Minerals Consolidated. 
Cable Sands Pty. Ltd. 
F.K. Kanny and Sons. 
Westralian Sands Ltd. 

DATED at Perth this 25th day of June, 1982. 

NURSES (CHILD CARE CENTRES) AWARD 1984. 
No. A 23 of 1984. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 16th day of November, 1993. 
J. CARRIGG, 

Registrar. 

Nurses (Child Care Centres) Award 1984. 
No. A 23 of 1984. 

Award No. A 23 of 1984. 

This award shall be known as the Nurses (Child Care 
Centres) Award 1984 and replaces the Nurses (Day Care 
Centres) Award No. 18 of 1974 and the Nurses (Day Care 
Centres) Award No. 11 of 1976 insofar as it applies to the 
respondents to this award. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area 
4. Scope 
5. Tferm 
6. Definitions 
7. Contract of Service 
8. Hours of Work 
9. Overtime 

10. Absence through Sickness 
11. Wages 
12. District Allowances 
13. Special Leave 
14. Annual Leave 
15. Public Holidays 
16. Long Service Leave 
17. Payment of Salaries 
18. Time and Salary Record 
19. Casual and Part Time Employees 
20. Maternity Leave 
21. Bereavement Leave 
22. Meal Breaks and Allowances 
23. Shift and Weekend Work 

Schedule I—Respondents 

3.—Area. 
This award shall have effect over the whole of the State 

of Western Australia, except Ngal-a Mothercraft Home and 
Training Centre (Inc.), Jarrah Road, South Perth. 

4.—Scope. 
This award shall apply to all registered nurses employed 

in government subsidised nurseries, child care or day care 
services, excluding Ngal-a Mothercraft Home and Training 
Centre (Inc.). 

5.—Term. 
The term of this award shall be for a period of 6 months 

on and from the 21st day of April, 1986. 

6.—Definitions. 
"Nurse" shall mean an employee who is registered under 

the provisions of the Nurses Act 1968-1980. 
"Casual Employee" shall mean an employee who is 

employed for less than thirteen weeks. 
"Part Time Employee" shall mean an employee who is 

regularly employed for less hours than that prescribed in 
Clause 8.—Hours of Work of this award for a full week's 
work. 

"Government Subsidised Centre" shall mean a centre 
which is provided with capital, recurrent or special needs 
subsidy pursuant to the Commonwealth Child Care Act 
1972. 

"Sponsoring body" shall include the Management 
committee of the Centre. 

"Union" shall mean the Royal Australian Nursing 
Federation, Industrial Union of Workers. 

"Year of Experience" shall mean experience in the 
appropriate classification. Where there is a dispute as to 
whether the employee's previous experience shall count for 
determining the "year of experience" it shall be determined 
by a Board of Reference. 

7.—Contract of Service. 
(1) The contract of service may be terminated by either 

party by the giving of two weeks' notice on any day to the 
other party, or by the forfeiture of payment as the case may 
be of two weeks' pay in lieu of such notice. Provided that 
by mutual consent, this notice period may be waived. 
Provided that this shall not affect the right of the employer 
to dismiss an employee for misconduct, in which case salary 
shall be paid up to the time of dismissal only. 

(2) (a) If an employee's work or conduct falls to an 
unsatisfactory level, to a point where the employee's 
contract of service is in jeopardy, the sponsoring body shall 
notify the employee in writing, detailing the areas of 
dissatisfaction and explaining that the employee has four 
weeks to reach a satisfactory level. 

(b) The employee has the right to appeal against the 
allegations of dissatisfaction specified in paragraph (a) of 
this subclause and shall have the right to speak on his/her 
own behalf, or to Union representation before the sponsoring 
body or it's nominated representative/s. 

8.—Hours of Work. 
(1) The ordinary hours of work shall be 38 per week to 

be worked as not more than 8 hours per day between the 
hours of 7.00 a.m. and 6.00 p.m. Monday to Friday 
inclusive. Such hours shall be worked continuously except 
for meal breaks. 

(2) Where by agreement between the employer and the 
employee, the hours of work are arranged to allow an 
employee to regularly accumulate time off without loss of 
wages, the daily hours may be extended without payment 
of overtime to the extent of the agreed accumulation. 

(3) Where, immediately prior to the coming into operation 
of this award an employer provided an employee with 
non-contact time for the purpose of planning, preparation 
and reading, such non-contact time shall not be discontinued 
because of the operation of this award. 



(4) Where it is agreed between the employer and the 
employee, contact staff shall be allowed non-contact time 
for the purpose of planning, preparation and reading. 

9.—Overtime. 
(1) For all work performed on Monday to Friday beyond 

the ordinary hours or outside the spread of hours as 
prescribed in subclause (1) of Clause 8.—Hours of Work, 
payment shall be made at the rate of time and one-half for 
the first two hours and double time thereafter. 

(2) Work performed on a Saturday or Sunday shall be paid 
at the rate of double time. 

10.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain at 

her place of employment during the ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the rate of l/6th 
of a week for each completed month of service with the 
employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than her entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate, if before the end of that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of absence. Provided that an employee shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of her inability to attend for work, the 
nature of her illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the illness or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days of 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year, if any, shall be accompa- 
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when she is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to her place of residence or a hospital as a 
result of her personal ill health or injury for a period of seven 
consecutive days or more and she produced a certificate 
from a registered medical practitioner that she was so 
confined. Provided that the provisions of this paragraph do 
not relieve the employee of the obligation to advise the 
employer in accordance with subclause (3) of this clause if 
she is unable to attend for work on the working day next 
following her annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time she proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance witht paragraph (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, in termination occurs before then, 
be paid for in accordance with the provisions of Clause 
13.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 13.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service leave provisions published in 
Volume 65 of the Western Australian Industrial Gazette at 
pages 1 to 4 inclusive, the paid sick leave standing to the 
credit of the employee at the date of transmission from 
service with the transmittor shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nore to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

11.—Wages. 
An employer on whom this award is binding shall not 

increase the rate of wage payable to an employee on 9th 
September, 1988, or otherwise vary the conditions applica- 
ble to an employee on that date so as to increase that 
employer's labour costs except to the extent that any such 
increase has been authorised by the Commission after that 
date. 

Except as hereinafter provided the minimum rates of 
wage payable to employees under this award shall be as 
follows: 

Column A Column B 
(4%) ($10 p.w.) 

Operative Operative* 
on and from 3/4/89 

21/12/88 
Per Week Per Week 

$ $ 
(1) Registered General Nurse 

1st year of experience 381.50 391.50 
2nd year of experience 390.50 400.50 
3rd year of experience 403.60 413.60 
4th year of experience 414.50 424.50 
Thereafter 427.60 437.60 

(2) Registered Mothercraft Nurse 
1st year of experience 316.30 326.30 
2nd year of experience 352.80 362.80 
3rd year of experience 372.90 382.90 
4th year of experience 393.20 403.20 
Thereafter 413.20 423.20 

* NB This column is operative from the 1st pay period 
on or after 3/4/89. 

12.—District Allowances. 
(1) Employees employed in the districts of the State 

described in subclause (2) of this clause shall be paid the 
allowance prescribed for that district. 
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(2) The boundaries of the districts shall be: 
District: 
(a) The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt. Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

(b) That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

(c) The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

(d) The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

(e) That area of the State situated between the latitude 
24 and a line running east form Camot Bay to the 
Northern Territory border. 

(f) That area of the State north of a line running east 
from Camot Bay to the Northern Territory border. 

(3) The weekly allowance payable to employees em- 
ployed in the districts of the State described in subclause (2) 
of this clause are as follows:— 

District $ 
1 Nil 
2 $7.00 
3 $9.80 
4 $15.50 
5 $30.90 
6 $37.80 

(4) Employees employed in the towns shown hereunder 
in the districts referred to in subclause (2) of this clause shall 
be paid the following allowances in lieu of the rates 
prescribed in subclause (3) of this clause. 

District Town 
1 Nil Nil 
2 Kalgoorlie $2.30 

Ravensthorpe $9.30 
Norseman $9.30 
Salmon Gums $9.30 
Marvel Loch $9.30 
Esperance $9.30 

3 Meekatharra $15.50 
Mount Magnet $15.50 
Wiluna $15.50 
Laverton $15.50 
Leonora $15.50 
Cue $15.50 

4 Warburton Mission $41.60 
Carnarvon $14.70 

5 Fitzroy Crossing $41.60 
Halls Creek $41.60 
Timer River Camp $41.60 
Nullagine $41.60 
Abydos Research Station $38.60 
Liveringa (Camballin) $38.60 
Marble Bar $38.60 
Wittenoom $38.60 
Port Hedland $33.90 

6 Nil Nil 
Provided that the allowances presribed shall operate from 

the beginning of the first pay period commencing on or after 
1 January 1987. 

(5) (a) A married employee whose spouse is not employed 
by the employer or by the government shall be paid double 
the weekly allowance expressed herein for the district or 
town in which he/she is employed. 

(b) An employee other than a married employee who 
supplied proof that he or she is the main support of relatives 
or dependants resident within the State shall be paid double 
the weekly allowance expressed herein for the district or 
town in which he or she is employed. 

(c) In no circumstance shall the weekly allowances paid 
to a married couple by employers exceed double the 
allowance prescribed herein nor be less than that amount. 

(6) Where an employee is on annual leave, he/she shall 
be paid for the period of such leave the district allowance 
to which he/she would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid district allowance for the period of such 
leave he/she remains in the district in which he/she is 
employed. 

(8) Liberty is reserved to the Union to make application 
to amend this clause with respect to towns which attract 
allowances different form that applying generally to that 
district. 

(9) Nothing in this clause shall operate so as to reduce the 
district allowance being paid at the date of this order to any 
employee. 

(10) Where an employee is provided with free board and 
lodging by the employer the allowances prescribed herein 
shall be reduced to two-thirds of the full allowance. 

(11) Part time employees employed for less than a full 
week shall receive that portion of the district allowance as 
equates with the proportion that their wage for ordinary 
hours that week bears to 37.5 or 38 as the case may be. 

(12) The rates of allowance prescribed herein shall be 
adjusted every 12 months in accordance with variations in 
the "Consumer Price Index" for Perth for the period ending 
December 31 each year. The adjustment to the rates shall 
be effective from the beginning of the first pay period to 
commence on or after the first day of January in each year. 

13.—Special Leave. 
(1) All contact employees shall be entitled to one week's 

leave in two separate occasions during each calendar year, 
the first such occasion being after four months' continuous 
employment in the qualifying period, which shall be taken 
at regular intervals throughout the year by agreement 
between the Administrator/Director and the employee. 

(2) Where, immediately prior to the coming into operation 
of this award, the employer made provision for an employee 
to take leave with pay or leave without pay, for professional 
or personal reasons, such practice shall not be discontinued 
because of the operation of this award. 

(3) Nothing contained in this award shall prevent an 
employer from granting leave with pay or leave without pay 
to an employee for professional or personal reasons. 

(4) Any dispute concerning the interpretation of this 
clause shall be referred to the Industrial Relations Commis- 
sion for determination. 

14.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
her employer after a period of 12 months' continuous service 
with such employer. 

(2) (a) In addition to her payment for annual leave an 
employee shall be paid a loading of 17.5 percent for 4 weeks 
leave calculated on her ordinary wage as prescribed. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave in termination. 

(3) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day 
there shall be added to that period one day being an ordinary 
day for each such holiday observed as aforesaid. 
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(4) (a) An employee whose employment terminates after 
she has completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under this clause 
in respect of that qualifying period shall be given payment 
as prescribed in subclauses (1) and (2) hereof in lieu of that 
leave or, in lieu of so much of that leave as has not been 
allowed unless:— 

(i) she has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which she has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(b) If after one month's continuous service in any 
qualifying 12 monthly period, an employee lawfully leaves 
her employment, or her employment is terminated by the 
employer through no fault of the employee, the employee 
shall be paid .077 of a week's pay at her ordinary rate of 
wage in respect of each completed week of continuous 
service. 

(5) When computing the annual leave due under this 
clause, no deduction shall be made from such leave in 
respect of the period an employee is on annual leave, long 
service leave, observing a public holiday prescribed by this 
award, absence through sickness with or without pay except 
for that portion of an absence that exceeds 3 months, or 
absence on workers' compensation except for that portion 
of an absence that exceeds 6 months in any one year. 

(6) In special circumstances and by mutual consent of the 
employer and the employee annual leave may be taken in 
not more than two periods, and in such circumstances and 
by mutual consent of the employer, employee and the Union, 
annual leave may be taken in not more than three periods. 

(7) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require an employee 
to take her annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(8) In the event of an employee being employed by an 
employer for a portion only of a year, she shall only be 
entitled, subject to subclause (4) of this clause, to such leave 
on full pay as is proportionate to her length of service during 
that period with such employer, and if such leave is not equal 
to the leave given to the other employees she shall not be 
entitled to work or pay whilst the other employees of such 
employer are on leave on full pay. 

(9) The provisions of this clause shall not apply to casual 
employees. 

(10) (a) An employer may allow annual leave to an 
employee before the completion of 12 months' continuous 
service as prescribed in subclause (1) of this clause. 

(b) Where a period of leave has been granted pursuant to 
this subclause and the services of an employee are 
terminated and where the period of leave so taken exceeds 
that which would become due, pursuant to subclause (4) of 
this clause, the employee shall be liable to pay the amount 
representing the difference between the amount received by 
the employee for the period of leave taken and the amount 
which would have accrued. The employer may deduct this 
amount from the moneys due to the employee by reason of 
the other provision of this award at the time of the 
termination. 

15.—Public Holidays. 
(1) The following days or the days observed in lieu 

thereof shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay, namely: New Year's 
Day, Australian Day, Good Friday, Easter Monday, Anzac 
Day, Labour Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between the 
parties in lieu of the days named in this subclause. 

(2) Where any of the days mentioned in subclause (1) 
except Anzac Day, hereof fall on a Saturday or Sunday the 
holiday shall be observed on the next succeeding Monday 
and when Boxing Day falls on a Sunday or a Monday the 
holiday shall be observed on the next succeeding Tbesday. 

(3) Any employee who is required to work in the day 
observed as a holiday prescribed in this clause shall be paid 
for the time worked at the rate of double time and one-half 
or, if the employer agrees, be paid for the time worked at 
the rate of time and one-half and, in addition, be allowed to 
observe the holiday on a day mutually acceptable to the 
employer and the employee. 

(4) When an employee is absent on leave without pay, 
sick leave without pay or workers' compensation any day 
observed as a holiday on a day falling during such absence 
shall not be treated as a paid holiday. Where the employee 
is on duty or available on the whole of the working day 
immediately preceding a holiday, or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday prescribed by this 
clause, the employee shall be entitled to be paid for such 
holiday. 

(5) Where— 
(a) a day is proclaimed as a holiday or as a public half 

holiday under Section 7 of the Public and Bank 
Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan areas of the State, 

that day shall be a whole holiday or as the case may be, a 
half holiday for the purposes of this award within the district 
or locality specified in the proclamation. 

(6) A part-time employee shall be entitled to the benefits 
of this clause only where that employee would normally 
have worked on the day or day observed on lieu of a Public 
Holiday prescribed by this clause. 

(7) This clause shall not apply to casual employees. 

16.—Long Service Leave. 
The Long Service Leave conditions which apply to State 

Government Wages Employees shall apply to employees 
covered by this award. 

17.—Payment of Wages. 
(1) Wages shall be paid weekly or fortnightly, by cash, 

direct bank transfer at cheque a the option of the employer. 
Where an employee's service is terminated in accordance 
with the provisions of this award, payment of all wages due 
shall be made within two working days of the time the 
employee ceased employment. 

(2) Each employee shall be provided with a pay advice 
slip on each day that wages are paid. The pay advice slip 
shall detail: 

(a) The rate of wage. 
(b) The gross wage. 
(c) The net wage. 
(d) Any allowances and overtime paid, and any 

deductions made. 
(e) The composition of any annual leave payment. 
(f) The composition of any termination payment. 

(3) No deduction shall be made from an employee's 
wages without written approval of the employee. 

18.—Time and Wages Record. 
A record of the time worked and wages paid to each 

employee employed under this award shall be maintained 
by the employer and shall be available for inspection by an 
accredited representative of the Union upon the giving of 
reasonable notice to the employer. 

19.—Casual and Part-Time Employees. 
(1) Casual employees shall be paid 20 percent in addition 

to the rates prescribed in Clause 11.—Wages of this award 
in lieu of the provisions of Clauses 15.—Public Holidays, 
14.—Annual Leave and 10.—Absence Through Sickness of 
this Award. 

(2) A part-time employee who is employed to regularly 
work less than 20 hours per week may, with the consent of 
the employer, elect to be paid as a "casual". 
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20.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminated other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at the time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as special 
maternity leave) as a duly qualified medical 
practitioner certifies as necessary before her return 
to work, provided that the aggregate of paid sick 
leave, special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provisions to the 

contrary, absence on maternity leave shall no break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 
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(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

21.—Bereavement Leave. 
An employee shall, on the death within Australia of a 

wife, husband, de facto wife or de facto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, child 
or stepchild be entitled on notice, of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

Provided that payment in respect of compassionate leave 
is to be made only where the employee otherwise would 
have been on duty and shall not be granted in any case where 
the employee concerned would have been off duty in 
accordance with her roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave without pay, 
or on a public holiday. 

22.—Meal Breaks and Allowances. 
(1) Where an employee, without being notified on the 

previous day, is required to continue working after the usual 
ceasing time for two hours or more she shall be provided 
with a meal free of charge or be paid $3.90 for such meal. 

(2) Not less than 30 minutes nor more than one hour shall 
be allowed for an uninterrupted meal but such time shall not 
be counted as time worked unless there is no other person 
present to relieve during a employee's meal break. 

23.—Shift and Weekend Work. 
(1) (a) "Night Shift" means any shift finishing subse- 

quent to midnight and at or before 8.00 a.m. or commencing 
between midnight and 5.00 a.m. 

(b) "Day Shift" means the period from 7.00 a.m. to 
6.00 p.m. 

(c) "Afternoon Shift" means any shift finishing after 
6.00 p.m. and at or before midnight. 

(d) "Early Morning Shift" means any shift commencing 
at or after 5.00 a.m. and before 7.00 a.m. 

(e) "Shift Workers" means only those employees 
engaged as such. 

(f) The following shift allowances shall be paid in 
addition to the ordinary hourly rate for all time worked— 

% 
Early Morning shift 10 
Afternoon shift 15 
Rotating Night shift 17.5 
Permanent Night shift 30 

(2) (a) All time worked between midnight on Friday and 
midnight on Saturday shall be paid for at the rate of time 
and one half. 

(b) AH time worked between midnight on Saturday and 
midnight on Sunday shall be paid for at the rate of double 
time. 

(c) The rates prescribed in this subclause shall be in 
substitution for and not cumulative upon the rates prescribed 
in subclause (1) of this clause. 

Schedule I—Redpondents. 
Esme Fletcher Day Nursery, 
Cnr Parry and High Streets, 
Fremantle W.A. 6160 
Majorie Mann Lawley Day Care Centre, 
30 Clifton Crescent, 
Mt Lawley W.A. 6050 
Len Taplin Day Care Centre, 
Port Hedland W.A. 6721 
Western Australian Institute of Technology, 
Kent St, 
Bentley W.A. 6102 
Boronia Day Care Centre, 
Boronia Close, 
South Hedland W.A. 6722 
Catherine McAuley Residential Child Care Centre, 
Station St, 
Wembley W.A. 6014 
Swan Shire Council, 
Great Northern Highway, 
Middle Swan W.A. 6056 
Belmont City Council, 
215 Wright St, 
Cloverdale W.A. 6105 
Children's Protection Society of W.A. Inc., 
286 Beaufort St, 
Perth W.A. 6000 

Dated at Perth this 16th day of April, 1986. 

RETAIL PHARMACISTS' AWARD, 1966 
No. 23 of 1965. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 1st day of December, 1993. 
J. CARRIGG, 

Registrar. 

Retail Pharmacists' Award, 1966, No. 23 of 1965. 
Award No. 23 of 1965. 

1.—Title. 
This award shall be known as the Retail Pharmacists' 

Award, 1966, No. 23 of 1965 as amended and consolidated. 



1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Definitions 
7. Wages 
8. Payment of Wages 
9. Part Time and Casual Employees 

10. Hours, Overtime and Penalty Rates 
11. Meal Break 
12. Lunch Hour Supervision 
13. Holidays 
14. Annual Leave 
15. Sick Leave 
16. Distant Jobs and Travelling Time 
17. Uniform Allowance 
18. Long Service Leave 
19. Time and Wages Record 
20. Engagement and Contract of Service 
21. Breakdowns 
22. Meal Money 
23. Union Membership 
24. Compassionate Leave 
25. Superannuation 
26. Maternity Leave 
27. Enterprise Agreements 
28. Consultative Procedures 
29. Savings Provision 

Appendix Work level standards and Gradings for 
Pharmacists 
Schedule of Respondents 

3.—Area. 
This award shall have effect within the State of Western 

Australia. 

4.—Scope. 
This award shall apply to all workers registered as 

Pharmaceutical Chemists pursuant to the Pharmacy Act 
1964, and trainees employed in retail pharmacies and/or 
dispensaries as carried on by the respondents, in the 
classifications described in Clause 7 of this award. 

5.—Term. 
The term of this award shall be for a period of one year 

as from the beginning of the first pay period commencing 
after the date of issue of this award. The date of issue of this 
award was 13th May, 1966. 

6.—Definitions. 
(1) "Association" shall mean the Salaried Pharmacists' 

Association of Western Australia (Union of Workers). 
(2) "Pharmacist Manager" means a pharmacist whose 

employment in terms of the purpose to be achieved by it is 
the management of a community pharmacy practice. 

(3) (a) "Pharmacist in Charge Grade 1" means a 
pharmacist in charge of more than 10 but not more 
than 20 other employees. 

(b) "Pharmacist in Charge Grade 2" means a 
pharmacist in charge of more than 20 other 
employees. 

(4) "Pharmacist" means: 
(a) a person who is registered as a pharmacist 

pursuant to the Act and who is employed in a 
pharmacy as such; and 

(b) who in the course of employment may be placed 
in charge of not more than 10 other employees and 
be required to perform such other tasks in a 
pharmacy as are incidental to being in charge of 
others, but who shall not be required to perform 
substantially management tasks. 

(5) "Trainee" means a person who has satisfied the 
examination requirements for the degree of Bachelor of 
Pharmacy, and who is engaging in the period of pre- 
registration training required by the Act. 

(6) "Student" means a person who is undertaking a 
course of study leading to the degree of Bachelor of 
Pharmacy. 

(7) "Part-time employee" means an employee who 
regularly works a minimum of three consecutive hours 
(meal breaks excepted) and less than the hours prescribed 
for a full-time employee. 

(8) "Casual employee" means an employee other than a 
full-time or a part-time employee who except where there 
is agreement to the contrary between the employer and the 
Association, works for a minimum of two consecutive hours 
(meal breaks excepted) and for a period of four weeks or less 
per year. 

(9) "The Act" shall mean the Pharmacy Act 1964 as 
amended. 

7.—Wages. 
(1) Classifications Base Rate Supplementary Award 

Per Week Payment Rate 
Per Week Per Week 

$ $ $ 
Pharmacist Man- 
ager 

(a) Grade 3 766.60 109.50 876.10 
(b) Grade 2 711.80 101.70 813.50 
(c) Grade 1 657.10 93.90 751.00 

Pharmacist-in-Charge 
(a) Grade 2 620.50 88.70 709.20 
(b) Grade 1 602.30 86.10 688.40 

Pharmacist 549.20 78.50 627.70 
Trainee 337.30 48.20 385.50 
Student (34% of 
Pharmacist rate) — — 213.40 

(2) Subject to Clause 6.—Definitions, employees shall be 
classified and graded according to the work level standards 
and the grading arrangements prescribed in the Appendix to 
this award. 

(3) Where a pharmacist is required, at the direct request 
of the owner or manager, to be in charge of a shop for a 
period in excess of four continuous hours in any one day, 
he/she shall be paid at the rate for the relevant category of 
pharmacist-in-charge for the period of time so worked. 

(4) Hourly rates shall be calculated by dividing the 
appropriate weekly rate by 38. 

(5) Part-time employees 
Part-time employees shall be paid an hourly rate 

calculated on the basis of (1) and (4) above, for the 
classification involved. 

(6) Casual Employees 
(a) Casual employees shall be paid at an hourly rate 

calculated on the basis of (1) and (4) above, for 
the classification involved, plus an additional 
loading of 20 percent; such additional amount to 
be payment in lieu of annual leave, sick leave and 
public holidays. 

(b) A casual employee shall be entitled to a minimum 
of two hours pay in respect of each start. 

(7) A reliever shall be paid at the rate of ten per cent in 
addition to the rates prescribed in subclause (1) hereof. 
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8.—Payment of Wages. 
(1) Full-time and Part-time Employees 
Payment of wages or salary shall be made weekly, 

fortnightly or monthly according to the contract of employ- 
ment, or as otherwise agreed, on any day of the week except 
Saturday or Sunday, provided that payment is made on an 
employee's ordinary working day. 

(2) Casual Employees 
Payment of wages shall be made at the end of each 

separate engagement, provided that, where the employer and 
the employee mutually agree, payment may be made either 
weekly, fortnightly or monthly. 

(3) Payment of wages shall be by cash, cheque or transfer 
to a bank, building society or credit union account in the 
name of the employee, provided that any additional charges 
incurred as part of the initial transfer of salary for each pay 
period shall be at the expense of the employer. 

(4) Where an employer elects to extend the pay period to 
fortnightly or monthly, such employer shall offer to phase 
in the changeover to the longer period over a period of three 
months. Any such phasing in of the pay period shall be by 
mutual agreement, provided that where the parties are 
unable to agree, the matter may be referred to the 
Commission. 

9.—Part Time and Casual Employees. 
(1) A part-time employee as defined in Clause 6 shall 

receive payment for wages, annual leave holidays and sick 
leave on a pro rata basis in the same proportion as the 
number of hours regularly worked each week bears to the 
ordinary hours for a full-time worker in each establishment. 

(2) When an employee has been engaged as a part-time 
employee, the employer shall notify the Association in 
writing of the name of the employee and the number of hours 
that the employee is required to work each week. 

(3) Where a part-time employee is employed for a lesser 
period than three hours, such employee shall be paid a 
minimum of three hours' pay at the rate which would have 
applied had the employee worked those hours. 

(4) Where a casual employee is employed for a lesser 
period than two hours, such employee shall be paid a 
minimum of two hours' pay at the rate which would have 
applied had the employee worked those hours. 

10.—Hours, Overtime and Penalty Rates. 
(1) Hours of Work 

(a) The ordinary hours of work shall not exceed an 
average of 38 per week over a four week cycle, 
to be worked between 6 am and midnight Monday 
to Sunday inclusive, subject to a maximum of 12 
hours in any one day. 

(b) Where ordinary hours in excess of 38 are worked 
in any one week such additional time may be 
accrued to be taken as rostered time off. Such 
rostered time off may be taken 

(i) As a half day off per fortnight 
(ii) As a 19 day month 

(iii) In blocks of full days off, either rostered to 
be taken during the year in which they are 
accrued or to be taken in conjunction with 
periods of annual leave. 

(c) An employee shall receive at least one weeks 
notice of any rostered time off or of any change 
of rostered time off. 

(i) Where an employer fails to provide sufficient 
notice of rostered time off, an employee shall 
be paid for the ordinary time he or she is so 
rostered off at ordinary time rate. 

(ii) Where an employee having been given 
insufficient notice of being required to work 
on a rostered day off is required to work on 
a rostered day off such employee shall be 
paid for such time at overtime rates. 

(d) Notwithstanding the provision of subclauses (4) 
and (5) of this clause an employer and employee 
may by mutual agreement substitute a rostered 
day or half day off for another day or half day as 
the case may be in which case the rostered day or 
half day off shall become an ordinary working 
day. 

(e) Subject to the employer's approval, where one 
employee agrees with another employee to swap 
their rostered time off overtime rates shall not 
apply if such swap involves insufficient notice or 
the working of hours in excess of those laid down 
elsewhere in this clause. 

(f) All accrued time off which remains untaken at the 
date of termination of an employee shall be paid 
at the rate of pay which applies at the date of 
termination. 

(2) Overtime 
(a) An employer may require an employee to work 

reasonable overtime as follows— 
(i) in excess of 12 hours per day; or 

(ii) in excess of an average of 38 hours per week 
over a four week cycle; 

(iii) outside the prescribed ordinary hours of 
work. 

(b) Overtime shall be paid at the rate of time and a 
half for the first two hours and double time 
thereafter, except on Sunday, when it shall be paid 
at double time for all time worked. 

(c) Where an employer and an employee mutually 
agree, time off at the penalty equivalent may be 
taken in lieu of overtime payments; provided that 
such time off is taken within 28 days, or is 
accumulated and added to the period of annual 
leave. 

(d) An employer may require an employee to work 
reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirements. No organisation party to this 
award or employee or employees covered by this 
award shall, in any way whether directly or 
indirectly be a party to or concerned in any ban, 
limitation or restriction upon the working of 
overtime in accordance with the requirements of 
this subclause. 

(3) Penalty Rates 
(a) Ordinary time worked as follows shall be paid at 

the following penalty loadings in addition to the 
ordinary hourly rate: 

(i) On Monday to Saturday inclusive— 
(aa) between 6 am and 8.00 am, 25 percent 
(bb) between 9 pm and midnight, 25 percent 

(ii) On Sunday or a public holiday as defined, 50 
percent with a minimum payment as for three 
hours work. 

(b) The penalty rates prescribed by this clause shall 
not be cumulative on overtime rates. 

(c) Where an employer and an employee mutually 
agree, time off at the penalty equivalent may be 
taken in lieu of penalty payments; provided that 
such time off is taken within 28 days, or is 
accumulated and added to the period of annual 
leave. 

(4) Any dispute arising out of the implementation of this 
clause shall be referred to the Commission for determina- 
tion. 

11.—Meal Break. 
(1) Subject to the provisions of Clause 12.—Meal Hour 

Supervision hereof and to subclause (2) of this clause breaks 
shall be taken at the time most convenient to the employer's 
business provided that not more than one hour nor less than 
thirty minutes shall be given or taken for each meal. 
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(2) Where an employee has worked six consecutive hours 
in any one day without a meal break such employee shall 
be allowed a meal break provided that where an employee 
is required to work more than six consecutive hours without 
a meal break, the employee shall be paid at overtime rates 
for that meal break. 

12.—Meal Hour Supervision. 
(1) Notwithstanding anything else contained in this award 

where a worker is required to work during his meal break 
for the purpose of exercising supervision pursuant to the 
Pharmacy Act 1964, additional payment shall be made at the 
rate of $3.00 per meal break. 

(2) Where a worker is required by his employer to 
dispense prescriptions during his lunch break the time so 
involved shall be counted and paid as time worked. 

13.—Holidays. 
(1) (a) The following days, or the days observed in lieu, 

shall be allowed as holidays without deduction of 
pay, namely— 
New Year's Day, Australia Day, Good Friday, 
Easter Monday Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the 
parties in lieu of any of the days named in this 
subclause. 

(b) Where any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or on a Sunday, the 
holiday shall be observed on the next succeeding 
Monday and where Boxing Day falls on a Sunday 
or Monday, the holiday shall be observed on the 
next succeeding Tbesday. In each case the 
substituted day shall be a holiday without deduc- 
tion of pay, and the day for which it is substituted 
shall not be a holiday. 

(c) Notwithstanding the provisions of this award 
contained elsewhere than in this paragraph, when 
New Year's Day, Anzac Day, Christmas Day or 
Boxing Day falls on a Saturday, a worker who 
does not work on that Saturday is nevertheless 
entitled to be paid for each of the two weeks 
preceding that Saturday his ordinary weekly wage 
and the starting and/or finishing time on any day 
or days in those two weeks may be varied by the 
employer so that the ordinary hours usually 
worked by a worker between Monday and Friday 
(both inclusive) may be increased in each of those 
two weeks by the ordinary hours usually worked 
by that worker on Saturday. 
Where an employer varies the starting and/or 
finishing time in accordance with this paragraph, 
a worker shall be paid his ordinary weekly wage 
for each of those two weeks unless the hours 
worked by him on any day in that period exceed 
eight in which case such excess time shall be paid 
for at overtime rates. 

(2) Work performed on any of the days referred to in 
subclause (1) of this clause shall be paid for at the rate of 
double time and a half or, by mutual consent between the 
employer and the worker, time off equivalent to the time 
worked shall be allowed to the worker without deduction of 
pay. 

(3) On any public holiday not prescribed as a holiday 
under this Award, the employer's establishments or place of 
business may be closed, in which case the worker need not 
present himself for duty and payment may be deducted but 
if work be done, ordinary rates of pay shall apply. 

(4) The provision's of this clause shall not apply to Casual 
Workers or 500 hour students. 

14.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by his 

employer after a period of twelve months' continuous 
service with such employer. 

(2) (a) During a period of annual leave a worker shall be 
paid a loading 1772% calculated on his ordinary 
wage as prescribed. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker, would have been an ordinary working day, there 
shall be added to that period one day, being an ordinary 
working day, for each such holiday observed as aforesaid. 

(4) (a) If after one month's continuous service in any 
qualifying twelve monthly period a worker leaves 
his employment or his employment is terminated 
by the employer through no fault of the worker, 
the worker shall be paid one third of a week's pay 
at his ordinary rate of wage in respect of each 
completed month of service. 

(b) In addition to any payment to which he may be 
entitled under paragraph (a) hereof a worker 
whose employment terminates after he has com- 
pleted a twelve monthly qualifying period and 
who has not been allowed the leave prescribed 
under this award in respect of that qualifying 
period, shall be given payment in lieu of that leave 
or, in a case to which subclause (8) of this clause 
applies, in lieu of so much of that leave as has not 
been allowed, unless— 

(i) he has been justifiably dismissed for miscon- 
duct; and 

(ii) the misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(5) Any time in respect of which a worker is absent from 
work, except time for which he is entitled to claim sick pay, 
or time spent on holidays or annual leave as prescribed by 
this award shall not count for the purpose of determining his 
right to annual leave. 

(6) In special circumstances and by mutual consent of the 
employer, the worker and the union concerned, annual leave 
may be taken in not more than two period. 

(7) No worker shall be requested to go on holidays unless 
at least two week's prior notice is given. 

(8) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require a worker to 
take his annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(9) In the event of a worker being employed by an 
employer for portion only of a year he shall only be entitled 
subject to subclause (4) of this clause to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer, and if such leave is not equal 
to the leave given to the other workers he shall not be 
entitled to work or pay whilst the other workers of such 
employer are on leave on full pay. 

(10) The provisions of this clause shall not apply to casual 
workers or 500 hours student. 

15.—Sick Leave. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of 
work by reason of personal ill health or injury 
shall be entitled to payment during such absence 
in accord with the following provisions; 

(b) Entitlement to payment shall accrue at the rate of 
one sixth of a week for each completed month of 
service with the employer. 

(c) If in the first or successive years of service with 
the employer a worker is absent on the ground of 
personal ill health or injury for a period longer 
than his entitlement to paid sick leave, payment 
may be adjusted at the end of that year of service, 
or at the time the worker's services terminate. If 
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before the end of that year of service, to the extent 
that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and a worker 
may apply for and the employer shall grant paid 
sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
worker was confined to his place of residence or 
a hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the worker of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the worker was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
worker or, failing agreement, shall be added to the 
worker's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 14.— 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 14.—Annual Leave 
shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
volume 59 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 

worker at the date of transmission from service with the 
transmitter shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

16.—Distant Jobs and Travelling Time. 
(1) Where an employee is engaged on outside work the 

employer shall pay all fares and a proper allowance at 
current rates shall be paid for all necessary meals. 

(2) Where an employee is engaged at such a distance that 
he cannot return at night, suitable board and lodging shall 
be found at the employer's expense. 

(3) All reasonable time spent travelling to and from 
country and metropolitan districts at the employer's direc- 
tion shall be paid at the rate of one thirty-eighth of the 
weekly rate specified for the classification of Pharmacist for 
each hour of travelling time. 

17.—Uniform Allowance. 
(1) Where a worker is required to wear a uniform subject 

to subclause (2) hereof such uniform shall be provided and 
laundered by the employer at his expense. 

(2) Where subclause (1) of this clause applies the 
employer may:— 

(a) Pay an allowance of one dollar fifty cents per 
week in lieu of providing such uniform. 

(b) Pay an allowance of one dollar per week in lieu 
of laundering such uniform. 

18.—Long Service Leave. 
1.—Right to Leave. 

A worker shall, as herein provided, be entitled to leave 
with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to such 

leave shall, subject as herein provided, be continuous service 
with one and the same employer. 

(2) Such service shall include service prior to the first day 
of April, 1958, if it continued until such time but only to the 
extent of the last twenty completed years of continuous 
service. 

(3) (a) Where a business has, whether before or after the 
coming into operation hereof, been transmitted 
from an employer (herein called "the transmit- 
tor") to another employer (herein called "the 
transmittee") and a worker who at the time of 
such transmission was an employee of the 
transmitter in that business becomes an employee 
of the transmittee—the period of the continuous 
service which the worker has had the transmitter 
(including any such service with any prior 
transmittor) shall be deemed to be service of the 
worker with the transmittee. 

(b) In this subclause "transmission" includes trans- 
fer, conveyance, assignment or succession 
whether voluntary or by agreement or by opera- 
tion of law and "transmitted" has a corresponding 
meaning. 

(4) Where, over a continuous period, a worker has been 
employed by two or more companies each of which is 
related company within the meaning of Section 6 of the 
Companies Act 1961 the period of the continuous service 
which the worker has had with each of those companies shall 
be deemed to be service of the worker with the company by 
whom he is last employed. 
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(Section 6 reads)— 
"6. (1) For the purposes of this Act, a corporation 

shall, subject to the provisions of subsection (3) of this 
section, be deemed to be a subsidiary of another 
corporation, if, 

(a) that other corporation— 
(i) controls the composition of the board of 

directors of the first mentioned corpora- 
tion; 

(ii) controls more than half of the voting 
power in the first mentioned corpora- 
tion; or 

(iii) holds more than half of the issued share 
capital of the first mentioned corpora- 
tion excluding any part thereof which 
carries no right to participate beyond a 
specified amount in a distribution of 
either profits or capital); or 

(b) the first mentioned corporation is a subsidi- 
ary of any corporation which is that other 
corporation's subsidiary. 

(2) For the purpose of subsection (1) of this section, 
the composition of a corporation's board of directors 
shall be deemed to be controlled by another corporation 
if that other corporation by the exercise of some power 
exercisable by it without the consent or concurrence of 
any other person can appoint or remove all or a 
majority of the directors; and for the purposes of this 
provision that other corporation shall be deemed to 
have power to make such an appointment if— 

(a) a person cannot be appointed as a director 
without the exercise in his favour by that 
other corporation of such a power; or 

(b) a person's appointment as a director follows 
necessarily from his being a director or other 
officer of that other corporation. 

(3) In determining whether one corporation is a 
subsidiary of another corporation— 

(a) any shares held or power exercisable by that 
other corporation in a fiduciary capacity shall 
be treated as not held or exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power exercis- 
able— 

(i) by any person as a nominee for that 
other corporation (except where that 
other corporation is concerned only in 
a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidiary of 
that other corporation, not being a 
subsidiary which is concerned only in a 
fiduciary capacity; 

shall be treated as held or exercisable by that 
other corporation; 

(c) any shares held or power exercisable by any 
person by virtue of the provisions of any 
debentures of the first-mentioned corporation 
or of a trust deed for securing any issue of 
such debentures shall be disregarded; and 

(d) any shares held or power exercisable by, or 
by a nominee for, that other corporation or its 
subsidiary (not being held or exercisable as 
mentioned in paragraph (c) of this subsec- 
tion) shall be treated as not held or exercisa- 
ble by that other corporation if the ordinary 
business of that other corporation or its 
subsidiary, as the case may be, includes the 
lending of money and the shares are held or 
power is so exercisable by way of security 
only for the purposes of a transaction entered 
into in the ordinary course of that business. 

(4) A reference in this Act to the holding company 
of a company or other corporation shall be read as a 
reference to a corporation of which that last-mentioned 
company or corporation is a subsidiary. 
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(5) Where a corporation— 
(a) is the holding company of another corpora- 

tion; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of 

another corporation, that first-mentioned cor- 
poration and that other corporation shall for 
the purposes of this Act be deemed to be 
related to each other.'' 

(5) Such service shall include— 
(a) any period of absence from duty on any annual 

leave or long service leave; 
(b) any period of absence from duty necessitated by 

sickness of or injury to the worker but only to the 
extent of fifteen working days in any year of his 
employment; 

(c) any period following any termination of the 
employment by the employer if such termination 
has been made merely with the intention of 
avoiding obligations hereunder in respect of long 
service leave or obligations under any award in 
respect of annual leave; 

(d) any period during which the service of the worker 
was or is interrupted by service— 

(i) as a member of the Naval, Military or Air 
forces of the Commonwealth of Australia 
other than as a member of the British 
Commonwealth Occupation Forces in Japan 
and other than as a member of the Permanent 
Forces of the Commonwealth of Australia 
except in the circumstances referred to in 
section 31 (2) of the Defence Act 1903-1956, 
and except in Korea or Malaya after 26th 
June, 1950; 

(ii) as a member of the Civil Construction Corps 
established under the National Security Act 
1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the worker as soon as reasonably practica- 
ble on the completion of any such service resumed or 
resumes employment with the employer by whom he was 
employed immediately before the commencement of such 
service. 

(6) Service shall be deemed to be continuous notwith- 
standing— 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as re- 
ferred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in paragraph 
(5) of this subclause; 

(d) any absence from duty authorised by the em- 
ployer; 

(e) any standing-down of a worker in accordance with 
the provisions of an award, industrial agreement, 
order or determination under either Common- 
wealth or State law; 

(f) any absence from duty arising directly or indi- 
rectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness of 
trade if the worker be re-employed by the same 
employer within a period not exceeding two 
months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if the 
worker is re-employed by the same employer 
within a period not exceeding six months from the 
date of such termination; 



(i) any reasonable absence of the worker on legiti- 
mate union business in respect of which he has 
requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause not 
specified in this clause unless the employer, 
during the absence or within fourteen days of the 
termination of the absence notifies the worker in 
writing that such absence will be regarded as 
having broken the continuity of service, which 
notice may be given by delivery to the worker 
personally or by posting it by registered mail to 
his last recorded address, in which case it shall be 
deemed to have reached him in due course of post. 

Provided that the period of absence from duty or the 
period of any interruption referred to in placita (d) to (j) 
inclusive of this paragraph shall not (except as set out in 
paragraph (5) of this subclause) count as service. 

3.—Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of 

this subclause :— 
Where a worker has completed at least fifteen years' 

service the amount of leave shall be— 
(a) in respect of fifteen years' service so completed— 

thirteen weeks' leave; 
(b) in respect of each ten years' service completed 

after such fifteen years—eight and two-thirds 
weeks' leave; 

(c) on the termination of the worker's employment— 
(i) by his death; 

(ii) in any circumstances otherwise than by his 
employer for serious misconduct; 

in respect of the number of years' service with the 
employer completed since he last became entitled 
to an amount of long service leave, a proportionate 
amount on the basis of thirteen weeks for fifteen 
years' service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least ten years' 
service but less than fifteen years' service since its 
commencement and his employment is terminated— 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his 

employer for serious misconduct; 
the amount of the leave shall be such proportion of thirteen 
weeks' leave as the number of completed years of such 
service bears to fifteen years. 

(4) In the casesto which paragraphs (2)(c) and (3) of this 
subclause apply the worker shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) A worker whose service with an employer commenced 
before 1st October, 1964, and whose service would entitle 
him to long service leave under this clause shall be entitled 
to leave calculated on the following basis :— 

(a) For each completed year of service commencing 
before the 1 st October, 1964, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
twenty years' service; and 

(b) for each completed year of service commencing 
on or after the 1st October, 1964, an amount of 
leave calculated on the basis of thirteen weeks' 
leave for fifteen years' service. 

Provided that such worker shall not be entitled to long 
service leave until his completed years of service entitle him 
to the amount of long service leave prescribed in either 
paragraph (2)(a) or paragraph (2)(b) of this subclause as the 
case may be. 

(6) A worker to whom paragraphs (2)(c) and (3) of this 
subclause apply whose service with an employer com- 
menced before 1st October, 1964, shall be entitled to an 

amount of long service leave calculated on the following 
basis :— 

(a) For each completed year of service commencing 
before the 1st October, 1964, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
twenty years' service; and 

(b) for each completed year of service commencing 
on or after 1st October, 1964, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
fifteen years' service. 

4.—Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of leave to 
which he has become entitled or is deemed to have become 
entitled the rate of pay applicable to him at the date he 
commences such leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are prescribed by this 
award (or agreement), but in the case of casuals and 
part-time workers shall be the rate for the number of hours 
usually worked up to but not exceeding the prescribed 
standard. 

(3) Where by agreement between the employer and the 
worker the commencement of the leave to which the worker 
is entitled or any portion thereof is postponed to meet the 
convenience of the worker, the rate of payment for such 
leave shall be at the rate of pay applicable to him at the date 
of accrual, or, if so agreed, at the rate of pay applicable at 
the date he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for board 

and/or lodging or the like which is not provided 
and taken during the period of leave; 

(b) shall not include shift premiums, overtime, pen- 
alty rates, special rates, disability allowances, 
fares and travelling allowances or the like. 

(5) In the case of workers employed on piece or bonus 
work or any other system of payment by results the rate of 
pay shall be calculated by averaging the worker's rate of pay 
for each week over the previous three monthly period. 

5.—Taking Leave. 
(1) In a case to which placita (a) and (b) of paragraph (2) 

of subclause (3) apply ;— 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 
accrues due or at such time or times as may be 
agreed between the employer and the worker or 
in the absence of such agreement at such time or 
times as may be determined by the Special Board 
of Reference having regard to the needs of the 
employer's establishment and the workers' cir- 
cumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the worker or determined 
the Special Board of Reference the employer shall 
give to a worker at least one month's notice of the 
date from which his leave is to be taken. 

(c) Leave may be granted and taken in one continuous 
period or if the employer and the worker so agree 
in not more than three separate periods in respect 
of the first thirteen weeks' entitlement and in not 
more than two separate periods in respect of any 
subsequent period of entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Payment shall be made in one of the following 
ways :— 

(i) In full before the worker goes on leave; 
(ii) at the same time as his wages would have 

been paid to him if the worker had remained 
at work, in which case payment shall, if the 
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worker in writing so requires, be made by 
cheque posted to an address specified by the 
worker; or 

(iii) in any other way agreed between the em- 
ployer and the worker. 

(f) No worker shall, during any period when he is on 
leave, engage in any employment for hire or 
reward in substitution for the employment from 
which he is on leave, and if a worker breaches this 
provision he shall thereupon forfeit his right to 
leave hereunder in respect of the unexpired period 
of leave upon which he has entered, and the 
employer shall be entitled to withhold any further 
payment in respect of the period and to reclaim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) 
of subclause (3) applies and in any case in which the 
employment of the worker who has become entitled to leave 
hereunder is terminated before such leave is taken or fully 
taken the employer shall, upon termination of his employ- 
ment otherwise than by death pay to the worker, and upon 
termination of employment by death pay to the personal 
representative of the worker upon request by the personal 
representative, a sum equivalent to the amount which would 
have been payable in respect of the period of leave to which 
he is entitled or deemed to have been entitled and which 
would have been taken but for such termination. Such 
payment shall be deemed to have satisfied the obligation of 
the employer in respect of leave hereunder. 

6.—Granting Leave in Advance and Benefits to be Brought 
into Account. 

(1) Any employer may be agreement with a worker allow 
leave to such a worker before the right thereto has accrued 
due, but where leave is taken in such case the worker shall 
not become entitled to any further leave hereunder in respect 
of any period until after the expiration of the period in 
respect of which such leave had been taken before it accrued 
due. 

(2) Where leave has been granted to a worker pursuant 
to the preceding paragraph before the right thereto has 
accrued due, and the employment subsequently is termi- 
nated, the employer may deduct from whatever remunera- 
tion is payable upon the termination of the employment such 
amount as represents payment for any period for which the 
worker has been granted long service leave to which he was 
not at the date of termination of his employment or prior 
thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long service 
leave scheme not under the provisions hereof granted to a 
worker by his employer in respect of any period of service 
with the employer shall be taken into account whether the 
same is granted before or after the coming into operation 
hereof and shall be deemed to have been leave taken and 
granted hereunder in the case of leave with pay to the extent 
of the period of such leave and in the case of payment in 
lieu thereof to the extent of a period of leave with pay 
equivalent thereof of the entitlement of the worker hereun- 
der. 

7.—Records to be Kept. 

(1) Each employer shall, during the employment and for 
a period of twelve months thereafter, or in the case of 
termination by death of the worker for a period of three years 
thereafter, keep a record from which can be readily 
ascertained the name of each worker, and his occupation, the 
date of the commencement of his employment and his 
entitlement to long service leave and any leave which may 
have been granted to him or in respect of which payment 
may have been made hereunder. 

(2) Such record shall be open for inspection in the manner 
and circumstances prescribed by this award (or agreement) 
with respect to the time and wages record. 
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8.—Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes and 
matters arising hereunder shall be referred and the Board 
shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the functions 
of— 

(a) the settlement of disputes of any matters arising 
hereunder; 

(b) the determination of such matters as are specifi- 
cally assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefore nominated from time 
to time by the Confederation of Western Australian Industry 
(Incorporated) and one representative or substitute nomi- 
nated from time to time by the Trades and Labor Council 
of Western Australia together with a chairman to be 
mutually agreed upon by the organisations named in this 
paragraph. 

9.—State Law. 
(1) The provisions of any State Law to the extent to which 

they have before the coming into operation hereof conferred 
an accrued right on a worker to be granted a period of long 
service leave in respect of a completed period of fifteen or 
more years' service or employment or an accrued right on 
a worker or his personal representative to payment in respect 
of long service leave shall not be affected hereby and shall 
not be deemed to be inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in respect 
of a period of service with the employer completed after the 
period in respect of which the long service leave referred to 
in paragraph (1) of this subclause accrued due shall be in 
accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause, the 
entitlement to leave hereunder shall be in substitution for 
and satisfaction of any long service leave to which the 
worker may be entitled in respect of employment of the 
worker by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of that 
law as at the first day of April, 1958, shall in respect of the 
workers covered by such exemptions be exempt from the 
provisions hereof. 

10.—Exemptions. 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there is 
an existing or prospective long service scheme which, in its 
opinion, is, viewed as a whole, more favourable for the 
whole of the employees of that employer than the provision 
hereof. 

19.—Time and Wages Record. 
(1) A record shall be kept in each establishment by the 

employer wherein shall be entered:— 
(a) The full name and last known residential address 

of each worker. 
(b) The nature of the work performed by each worker. 
(c) The classification of each worker. 
(d) The daily hours, including overtime (if any) 

worked by each worker and 
(e) The weekly wage paid, including overtime (if 

any), to each worker and the worker's signature 
acknowledging such payment, if correct. 

(2) Such records shall be open to inspection by a duly 
accredited representative of the union during usual business 
hours, and the representative shall be allowed to take 
extracts therefrom. 
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20.—^Engagement and Contract of Service. 
(1) Engagement 
An employee shall be engaged as a full-time, a part-time 

or a casual employee. 
(a) A full-time employee shall be engaged by the 

week, fortnight or month, as agreed between the 
employer and the employee, and shall work an 
average of 38 hours per week in accordance with 
the provisions of Clause 10.—Hours, Overtime 
and Penalty Rates. 

(b) A part-time employee shall be engaged by the 
week. 

(c) A casual employee shall be engaged by the hour. 
(2) Contract of Service 

(a) The contract of service of all employees, other 
than those employees specified elsewhere in this 
clause, shall be a weekly contract terminable by 
one week's notice on either side or, in the event 
of such notice not being given by the payment or 
forfeiture, as the case may be, of one week's pay 
in lieu of such notice. 

(b) The contract of service of a casual employee or a 
500-hour student shall be an hourly contract 
terminable by one hour's notice on either side, or 
in the event of such notice not being given, by the 
payment or forfeiture, as the case may be, of one 
hour's pay in lieu of such notice. 

(c) In the case of employees engaged on a fortnightly 
or monthly basis, employment extending beyond 
six months shall be terminated by the employer or 
the employee on a fortnight's or a month's notice, 
as the case may be. Where the full period of notice 
is not given, wages for the appropriate period for 
which the notice given falls short shall be paid or 
forfeited, as the case may be. 

(d) The employer shall be under no obligation to pay 
for any day not worked upon which the employee 
is required to present himself for duty, except 
when such absence from work is due to illness and 
comes within the provisions of Clause 15 or such 
absence is on account of holidays to which the 
employee is entitled under the provisions of this 
award. 

(e) These provisions do not detract from the em- 
ployer's right at common law to summarily 
dismiss an employee on account of wilful miscon- 
duct. 

21.—Breakdowns. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which a worker cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it or by any other association or union, 
or through the breakdown of the employer's machinery or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

22.—Meal Money. 
When a worker is required to continue working after the 

usual finishing time for more than one hour he shall be paid 
$2.00 for the purchase of any meal required if not notified 
24 hours in advance. 

23.—Union Membership. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 

24.—Compassionate Leave. 
(1) A worker shall, on the death within Australia of a wife, 

husband, father, mother, brother, sister, child or step-child, 
be entitled on notice of leave up to and including the day 
of the funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the 
number of hours worked by the worker in two ordinary 
working days. Proof of such death shall be furnished by the 
worker to the satisfaction of his employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the worker otherwise would have been on 
duty and shall not be granted in any case where the worker 
concerned would have been off duty in accordance with this 
roster, or on long service leave, annual leave, sick leave, 
workers compensation, leave without pay or on a public 
holiday. 

(3) The provisions of this clause shall not apply to casual 
workers, 500 hours students or a worker employed as a 
"reliever". 

25.—Superannuation. 
(1) Payment: 

(a) Subject to subclause (5) of this clause, in addition 
to the ordinary rate of wage paid to an employee 
and in addition to any contributions being made 
by an employer as at 1 September 1989, on behalf 
of an employee to any superannuation fund, an 
employer shi 1 contribute an amount calculated on 
the basis of 3% of the ordinary time earnings of 
each eligible employee to the account of such 
employee in an approved Occupational Superan- 
nuation Fund in accordance with the rules of such 
fund and the provisions of this clause. 

(b) Except as otherwise agreed between the employer 
and the union, this clause shall not apply to 
locums, students, trainees or casual employees. 

(2) Definitions: 
For the purposes of this clause:— 

(a) "Approved" means approved by the Occupa- 
tional Superannuation Commission. 

(b) "Approved Occupational Superannuation Fund" 
shall mean the REST fund or Concept One 
Superannuation Plan, or such other approved 
Occupational Superannuation Fund, provided that 
where the employer chooses a fund other than the 
one of those named above the employer shall 
notify the Association in writing prior to the 
commencement of payments into such fund. 

(c) Fund shall mean "an Approved Occupational 
Superannuation fund". 

(d) "Ordinary time earnings" means the ordinary 
periodic wages and/or other remuneration paid by 
the employer to the employee each week includ- 
ing but not limited to any supplementary pay- 
ments, over-award payments and allowances 
regularly paid for working ordinary hours and/or 
for the class of work regularly undertaken by the 
employee and in respect of casual employees shall 
include any casual loading prescribed by the 
Award, but not including any bonuses, commis- 
sion, payments for overtime or any other extra- 
ordinary payments, remuneration or allowances 
including meal allowances. 

(3) Members' Additional Voluntary Contributions: 
Where the rules of the fund allow an employee to make 

additional contributions such employee may elect to make 
additional contributions to such fund and the employer shall, 
where such election is made upon the direction of the 
employee deduct such contributions from the employee's 
wages and pay them to the said fund in accordance with the 
direction of the employee and the rules of the said fund. 

(4) Alternative Calculation of Payments: 
Notwithstanding the provisions of the clause the payment 

required to be made to a fund may be calculated on a basis 
agreed in writing between the Association and the employer. 

(5) Savings: 
Notwithstanding the provisions of this clause, any Award, 

Order or Agreement (either registered or unregistered and 
written) which has been applying to any Respondent to the 
Award and the Union or made between any Respondent to 
the Award and the Union as at the date of operation of this 
clause such Award, Order or Agreement shall continue and 
be renewed in accordance with its terms until such time as 
it is formally set aside either by the parties or by the W.A. 
Industrial Relations Commission. 
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(6) No contributions shall be made for 
(a) Periods of unpaid leave or unauthorised absences, 

or 
(b) Annual leave or any other payments on termina- 

tion. 
(7) Employee Entry into Fund: 

(a) The employer must provide an employee with an 
application to join a fund within 14 days of the 
operative date of this clause or within 14 days of 
an employee's commencing employment, which- 
ever is the later. 

(b) The employer is not obliged to make contributions 
to a fund: 

(i) Where an employee has completed a letter of 
denial; or 

(ii) Where an employee has not completed and 
returned the application referred to in para- 
graph (a) within 28 days of the operative date 
of this clause or within 28 days of an 
employee's commencing employment, 
whichever is the later. 

provided that an employer shall make contribu- 
tions to a fund from the date on which the 
employee subsequently completes an application 
form. 

(c) If the employer fails to provide the employee with 
the application form referred to in paragraph (a) 
within the time prescribed in that paragraph the 
employer shall be obliged to make contributions 
as if the application had been provided within the 
prescribed time, provided that the employee 
returns the application within 14 days of being 
provided with the application by the employer. 

(d) The letter of denial shall be in the following form: 
To (employer) 
I have received an application for membership of 
the non-contributory Superannuation Fund and 
understand: 
(1) that should I sign such form you will make 

contributions on my behalf; and 
(2) that I am not required to make contributions 

of my own; and 
(3) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 

However, 1 do not wish to be a member of the 
Fund or have contributions made on my behalf. 

Signature 

Name 

Address 

Classification 

Date 
(e) A copy of the letter of denial shall be forwarded 

to the Union. 
(8) Operative Date: 
The clause shall come into effect from the first pay period 

commencing on or after the third of September 1989. 
26.—Maternity Leave. 

(1) Eligibility for Maternity Leave: 
A worker who becomes pregnant shall, upon production 

to the employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with the employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, and 

except as provided by this subclause, the period 
of maternity leave shall be for an unbroken period 
of up to 52 weeks. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to the employer stating the presumed date 
of confinement, the date upon which she proposes 
to commence maternity leave and the period of 
leave to be taken. 
Maternity leave may ordinarily commence six 
weeks prior to the expected date of confinement. 

(c) Where a worker chooses to continue to work 
during the period which is within six weeks of the 
expected date of confinement or to return to work 
within six weeks of the actual date of confinement 
she shall provide a written opinion of a duly 
qualified medical practitioner certifying that she 
is fit to continue or resume work as the case may 
be. 

(d) Subject to subclause (3) of this clause, where a 
worker as a direct result of her pregnancy and/or 
confinement is not fit and able to continue to 
perform her duties during the period within six 
weeks prior to the expected date of confinement 
and six weeks following the actual date of 
confinement the employer may require the worker 
to commence maternity leave or to return to 
maternity leave as the case may be. 

(e) During the period referred to in paragraph (d) 
hereof the normal notice requirements for a 
worker to go on to maternity leave shall not apply 
provided the requirements of paragraphs (b) and 
(d) of this subclause have been met. 

(f) A worker shall not be in breach of this subclause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (b) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job: 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to , take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) of 
this clause. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 



(5) Cancellation of Maternity Leave: 
(a) Maternity Leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the worker 
to resume work at the time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child, then: 
She shall be entitled to such period of unpaid leave 
(to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, or 
For illness other than the normal consequences of 
confinement she shall be entitled, either in lieu of 
or in addition to special maternity leave, to such 
paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certi- 
fies as necessary before her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 
Where such position no longer exists but there are 
other positions available, for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the Award. 

(9) Termination of Employment: 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this Award. 

(b) The employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of the employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which she held 
immediately before proceeding on maternity leave 
or, in the case of a worker who was transferred to 
a safe job pursuant to subclause (3), to the position 
which she held immediately before such transfer. 
Where such position no longer exists but there are 
other positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers: 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before the employer engages a replacement 
worker under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before the employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring the employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months' 
qualifying period. 

27.—Enterprise Agreements. 
(1) The parties to this award recognise that because of the 

difference in the nature of the businesses operated by the 
respondents, circumstances may arise which are appropri- 
ately regulated by single enterprise agreements. 

(2) Where any of the parties raise the possibility of such 
an agreement, the relevant parties may jointly determine the 
manner of conducting negotiations leading to such an 
agreement. 

(3) When an agreement is finalised, the parties to it shall 
make application to the Western Australian Industrial 
Relations Commission for its terms to be ratified in the 
appropriate manner. 

28.—Consultative Procedures. 
The union and each respondent to this award will 

co-operate in the establishment of Consultative Committees 
at an enterprise level to consult and negotiate on matters 
affecting the efficiency and productivity of the enterprise 
which are not the subject of this award. 

29.—Savings Provision. 
(1) No full-time or part-time employee shall incur any 

reduction in gross earnings upon the implementation of the 
12 hour daily maximum hours provision in Clause 10.— 
Hours, Overtime and Penalty Rates. 

(2) This clause shall cease to have effect from the date 
of implementation of the final minimum rate adjustment 
increase in this award. 

14061—8 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 3532 

Appendix. 
Work Level Standards and Gradings for Pharmacists. 
For work involving professional pharmacist duties in 

community pharmacy, the following work level standards 
will apply. 
Pharmacist 

The registered pharmacist commencement level. A 
pharmacist is professionally responsible for the dispensing 
of prescriptions in accordance with the Pharmacy Act. 

Duties and responsibilities shall include, but shall not be 
limited to: 

dispensing prescriptions in accordance with the re- 
quirements of relevant legislation, counselling patients 
where necessary, Pharmaceutical Benefits Scheme 
return preparation. Dangerous Drugs stock control, 
cashing up, supervision of supply of scheduled items. 

Pharmacy Manager 
A Pharmacy Manager is employed as the pharmacist in 

control of the business. Pharmacy Managers are totally 
responsible to the proprietor for all aspects of the business, 
including rostering of staff, hiring and firing of staff, full 
business administration and profit and performance, and 
strategic planning. 

Pharmacy Managers will be graded as follows— 
Grade I — In charge of or manages a small shop 

where the equivalent full-time supervised 
staff (EFTS) is two or less. 

Grade II — In charge of or manages a medium shop 
where the EFTS is more than two but less 
than five. 

Grade III— In charge of or manages a large shop 
where the EFTS is five or more. 

Equivalent Full-Time Supervised Staff is calculated 
according to the following formula— 

a/b = c 
where a = the total number of hours ordinarily 

worked by shop assistants in the pharmacy; 
b = the total number of hours the shop is 

ordinarily open for business, and 
c = the number of equivalent full-time super- 

vised staff. 

Schedule of Respondents. 
Perth United Friendly Societies 
Fremantle Friendly Societies 
Victoria Park Friendly Societies 
Boulder United Friendly Societies 
Boans Limited 
Dallimore's Pharmacy 
Pharmacy 777 
Craven Pharmacy 
Night Owl Chemist 
Cambridge Street Pharmacy 
McKenzies Chemist 
Harris Pharmacy—90 Stirling Highway, NEDLANDS 

WA 6009 
Mosman Drive-in Chemist—590 Stirling Highway, 

MOSMAN PARK WA 6012 

DATED at Perth this 13th day of May, 1966. 

SALARIED OFFICERS 
(PARAPLEGIC-QUADRIPLEGIC ASSOCIATION) 

AWARD, 1988 
No. A 17 of 1986. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 10th day of November, 1993. 
J. CARRIGG, 

Registrar. 

Salaried Officers (Paraplegic-Quadriplegic Association) 
Award 1988 

No. A 17 of 1986. 

This Award shall be known as the Salaried Officers 
(Paraplegic-Quadriplegic Association) Award, 1988. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31 st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. Wage Fixing Principles 
3. Scope 
4. Definitions 
5. Term 
6. Right of Entry 
7. Inspection of Salary Record 
8. Contract of Service 
9. Payment of Salaries 

10. Hours 
11. Overtime 
12. Meal Money 
13. Holidays and Annual Leave 
14. Compassionate Leave 
15. Sick Leave 
16. Maternity Leave 
17. Long Service Leave 
18. Part-time Employees 
19. Notices 
20. No-Reduction 
21. Protective Clothing and Uniforms 
22. Higher Duties 
23. Salaries 
24. Superannuation 
25. Enterprise Agreements 
26. Casual Employees 

Schedule A—Named Union Party 
Schedule B—Classification Conversion 

2A.—Wage Fixing Principles. 
It is a term of this award that the union undertakes for the 

duration of the principles determined by the Commission in 
Court Session in application No. 704 of 1991 not to pursue 
any extra claims, award or over-award, except when 
consistent with the State Wage Principles. 

3.—Scope. 
This Award shall only apply to employees of the 

Paraplegic-Quadriplegic Association of W.A. (Inc.) engaged 
in clerical, technical, supervisory, administrative or profes- 
sional capacities. 

4.—Definitions. 
"Association" means the Paraplegic-Quadriplegic Asso- 

ciation (Inc). 
"Union" means the Hospital Salaried Officers Associa- 

tion of Western Australia (Union of Workers). 
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5.—Term. 
The term of this Award shall be for a period of one year 

commencing on and from the 5th day of August, 1988. 

6.—Right of Entry. 
(1) An accredited representative of the Union shall be 

entitled to enter the business premises of the Association and 
interview an employee subject to the following: 

(a) on arrival at the workplace the Union representa- 
tive shall seek permission to enter the premises 
from the Association or its senior representative. 

(b) agreement betweeen the union representative and 
the Association shall be sought as to where and 
subject to what conditions the employee may be 
interviewed or work inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: 

On giving prior notice in writing or by telephone to 
the Association or its appointed representative, or 
failing that person being available, the most senior 
person in charge of the establishment, an accredited 
representative of the Union shall be entitled to enter the 
business premises of the Association to interview an 
employee during the recognised meal period, provided 
that this right shall not be exercised without the consent 
of the Association more than once in any one week, 
however the Association does not have the right to 
refuse the first occasion in any one week provided prior 
notice has been given. If access has not been gained in 
accordance with the provisions of this clause then the 
union representative shall leave immediately upon a 
request from the Association or, its appointed represen- 
tative or senior person in charge. 

7.—Inspection of Salary Record. 
(1) A record shall be kept in the premises occupied by the 

Association wherein shall be entered: 
(a) The name and address of each employee. 
(b) The age of the employee. 
(c) The date of commencement of the employee with 

the Association. 
(d) The daily hours including overtime, if any, of each 

employee. 
(e) The fortnightly salary paid including overtime, if 

any, to each employee and the employee's 
signature acknowledging such payment if correct. 

(f) The leave taken for any reason, and any deduc- 
tions made from the employee's salary agreed to 
by the employee and any deductions made for 
taxation purposes. 

(g) The employment classification of each employee. 
(h) the amount of any superannuation paid on behalf 

of each employee. 
(2) Such records shall be kept open to inspection by the 

duly accredited representative of the Union during the usual 
business hours. 

(3) Any system of manual recording or of automatic 
recording by machines shall be deemed to comply with this 
provision to the extent of the required information being 
recorded and being made available for inspection in a 
suitable form. 

8.—Contract of Service. 
(1) The contract of service shall be by the fortnight for 

all employees paid a salary less than or equal to the rate of 
salary for Grade 5 classified Officers and by the month in 
the case of all other employees. 

Provided that in case of casual employees the contract of 
service shall be daily. 

(2) (a) For employees whose contract of service is by the 
fortnight, the contract of service may be terminated by two 
weeks notice by either side, given in writing on any day or 
by the payment or forfeiture of two weeks salary. 

(b) For employees whose contract of service is by the 
month, the contract of service may be terminated by one 
month's notice by either side, given in writing on any day 
or by payment or forfeiture of one month's salary. 

(c) The contract of service of a casual employee may be 
terminated by one day's notice by either side or by payment 
or forfeiture of one day's salary. 

(3) Notwithstanding the provisions of subclause (2) of this 
clause the employer may at any time, without prior notice, 
dismiss an employee for serious misconduct. 

(4) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence or training. 

9.—Payment of Salaries. 
(1) Salaries shall be paid by cheque, direct transfer or cash 

at the Association's discretion following consultation with 
the employees. 

(2) Salaries shall be paid fortnightly and shall be 
computed by dividing the annual salary rate by 313 and 
multiplying the result by 12. 

(3) The hourly rate shall be calculated by dividing the 
fortnightly salary by 75. 

10.—Hours. 
(1) The ordinary working hours (exclusive of meal 

intervals) shall be 3772 per week, to be worked in not more 
than 8 hours per day on any 5 days of the week Monday to 
Saturday inclusive. 

(2) The provisions of this clause shall apply to a part-time 
employee in the same proportion as the hours normally 
worked bear to a full-time employee. 

(3) Each meal interval shall not be less than thirty minutes 
and not more than one hour's duration unless the Associa- 
tion and the Union agree that a lesser period may be taken. 

(4) The lunch interval shall be taken between 11.30 a.m. 
and 2.30 p.m. at a time agreed between the Association and 
the employee. 

(5) An employee shall be entitled to one paid break of 10 
minutes' duration each day. 

(6) All work performed during ordinary hours on a 
Saturday shall be paid at the rate of time and a half. 

11.—Overtime. 
(1) Except as hereinafter provided, all time worked at the 

direction of the Association outside an employee's ordinary 
hours shall be paid for at the rate of time and one-half for 
the first two hours and double time thereafter. Provided that 
overtime rates shall not apply until after eight ordinary hours 
have been worked on each day. 

(2) All time worked at the direction of the Association on 
a Saturday after 12.00 noon or a Sunday shall be paid for 
at the rate of double time. 

(3) All time worked at the direction of the Association 
outside the employee's ordinary working hours prescribed 
in Clause 10.—Hours on a public holiday shall be paid for 
at the rate of double time and one-half. 

(4) In lieu of payment for overtime an employee, on 
request, shall be allowed time off proportionate to the time 
worked up to a maximum of five days per annum. Provided 
that time off shall be taken at a time convenient to the 
Association and provided further that if the Association 
agrees, an employee may take time off in excess of five days 
per annum. 

(5) An employee who is required to work more than two 
hours overtime on any day shall be allowed an unpaid break 
of at least thirty minutes after the completion of two hours 
overtime. 

(6) Notwithstanding the provisions of this clause, an 
employee classified in a position for which the salary is 
equivalent to or in excess of that fixed for General Division 
Grade 5, shall not be entitled to payment for overtime until 
more than 47.5 hours have been worked in any week. 
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12.—Meal Money. 
(1) An employee required to work overtime for more than 

two hours shall be supplied with a meal or meals by the 
Association or paid $2.50 for a meal or meals. 

(2) This clause shall not apply where the employee has 
been advised of the necessity to work overtime on the 
previous day or earlier. 

13.—Holidays and Annual Leave. 
(1) (a) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as holidays 
without deduction of pay, namely: 

New Year's Day, Australia Day, Good Friday, 
Easter Money, Anzac Day, Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing 
Day, and any days observed as Public Service 
Holidays. Provided that another day may be taken as 
a holiday by arrangement between the parties in lieu 
of any of the days referred to in that subclause and in 
such cases time and one-half shall be paid during 
ordinary hours worked on any of the above-mentioned 
holidays. 

(b) Where any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday, such holiday shall 
be observed on the next succeeding Monday and where 
Boxing Day falls on a Sunday or a Monday, such holiday 
shall be observed on the next succeeding TUesday; in each 
case the substituted day shall be deemed a holiday without 
deduction of pay in lieu of the day for which it is substituted. 

(2) Except as hereafter provided, a period of four 
consecutive weeks leave shall be allowed to an employee 
by the Association after each period of twelve months 
continuous service. 

(3) The employee shall be paid for any period of annual 
leave prescribed by this clause, at his ordinary rate of salary 
at the time of taking such leave. 

(4) If any Award holiday falls within an employee's 
period of annual leave and is observed on a day which in 
the case of that employee would have been an ordinary 
working day there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(5) (a) After one month's continuous service in any 
qualifying twelve monthly period an employee whose 
employment terminates shall, subject to the provisions of 
paragraph (b) of this subclause, be paid one-third of a week's 
pay at his ordinary rate of salary in respect of each 
completed month of service in that qualifying period. 

(b) Where an employee is justifiably dismissed for serious 
misconduct during any qualifying twelve monthly period, 
the provisions of paragraph (a) of this subclause do not apply 
in respect of any completed month of service in that 
qualifying period. 

(6) (a) The annual leave prescribed in subclause (2) of this 
clause may be split into more than one portion: 

(i) by the Association once per annum provided that 
no portion is less than two weeks, 

(ii) by agreement between the Association and the 
employee provided that no portion is less than one 
week. 

(b) Any dispute arising out of this clause in relation to 
splitting or not splitting an employee's annual leave 
entitlement, if not resolved by agreement between the 
Association, the employee and the Union, shall be referred 
to the W.A. Industrial Relations Commission for determina- 
tion. 

(7) (a) When an employee proceeds on annual leave, he 
shall be paid a loading of 17 xlz% of his ordinary salary for 
four weeks at the time of taking such leave provided that if 
an employee takes annual leave in two or more periods he 
shall be paid one-twentieth of the loading for each day of 
leave at the time of taking each period of leave. 

(b) An employee shall not be entitled to a pro rata 
quantum of the loading if the employee becomes entitled to 
pro rata annual leave in accordance with subclause (5) 
hereof. 

(8) (a) The annual leave prescribed by this clause may be 
given and taken before the completion of twelve months' 
continuous service as prescribed by subclause (2) of this 
clause. 

(b) If the services of an employee terminate and the 
employee has taken a period of leave in accordance with this 
subclause and if the period of leave so taken exceeds that 
which would become due pursuant to subclause (4) of this 
clause the employee shall be liable to pay the amount 
representing the difference between the amount received by 
him for the period of leaving taken in accordance with this 
subclause and the amount which would have accrued in 
accordance with subclause (4) of this clause. The Associa- 
tion may deduct this amount from moneys due to the 
employee by reason of the other provisions of this award at 
the time of termination. 

(9) Any time in respect of which an employee is absent 
from work, except time for which that employee is entitled 
to claim paid sick leave or the first calendar month of any 
absence on Workers' Compensation, or any absence on 
annual leave, long service leave or compassionate leave, 
shall not count for the purpose of determining annual leave 
entitlements. 

14.—Compassionate Leave. 
(1) (a) An employee shall on the death within Australia 

of a wife, husband, mother, father, brother, sister, child or 
stepchild be entitled on notice to leave up to and including 
the day of the funeral of such relation, and such leave shall 
be without deduction of pay for a period not exceeding two 
working days. 

(b) Proof of such death shall be furnished by the employee 
to the satisfaction of the Association if he so requests. 

(c) The provisions of this clause shall have no operation 
while the period of entitlement of leave under it coincides 
with other periods of leave. 

(2) For the purposes of this clause the words "wife" and 
"husband" shall include a person who lives with the 
employee as a de facto wife or husband. 

15.—Sick Leave. 
(1) (a) An employee who is unable to attend or remain at 

his place of employment during the ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) An employee shall be entitled to payment for one 
day's sick leave for each completed month of service for the 
first eleven months and one and a half days in the twelfth 
month. 

(c) If in the first or successive years of service with the 
Association an employee is absent on the ground of personal 
ill-health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate, if before the end of that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill-health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the Association of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the Associa- 
tion within 3 hours of the commencement of the absence. 

(4) At the discretion of the Association the provisions of 
this clause shall not apply to an employee who having had 
two absences of two days or less in any one year, fails to 
produce a certificate from a duly qualified medical 



73 W.A.I.G.  WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3535 

practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill-health or injury during the time when he is 
absent on annual leave and an employee may apply for and 
the Association shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement of paid annual leave by 
paid sick leave shall be made within seven days of resuming 
work and then only if the employee was confined to his place 
of residence or a hospital as a result of his personal ill-health 
or injury for a period of seven consecutive days or more and 
he produces a certificate from a registered medical practitio- 
ner that he was so confined. Provided that the provisions of 
this paragraph do not relieve the employee of the obligation 
to advise the Association in accordance with subclause (3) 
of this clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
Association in accordance with paragraph (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the Association and the 
employee or, failing agreement, shall be added to the 
employee's next period of annual leave or, if termination 
occurs before then, be paid for in accordance with the 
provisions of Clause 13.—Holidays and Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 13.—Holidays and Annual Leave shall be deemed 
to have been paid with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

16.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to the Association of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than twelve months' continuous service 
with the Association immediately preceding the date upon 
which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than ten weeks prior 
to the presumed date of confinement, give notice 
in writing to the Association stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to the Association of the date 

upon which she proposes to commence maternity 
leave, stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the Association deems 
it practicable, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the commencement 
of maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the Association may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the Association, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
Association, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the Association which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the Association that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical prac- 
titioner certifies as necessary before her 
return to work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 
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(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before the Association engages a replacement 
employee under this subclause, the Association 
shall inform that person of the temporary nature 
of the employment and of the rights of the 
employee who is being replaced. 

(c) Before the Association engages a person to 
replace an employee temporarily promoted or 
transferred in order to replace an employee 
exercising her rights under this clause, the 
Association shall inform that person of the 
temporary nature of the promotion or transfer and 
of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring the Association to engage 
a replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 
twelve months qualifying period. 

17.—Long Service Leave. 
(1) The Long Service Leave provisions published in 

Volume 66 of the Western Australian Industrial Gazette at 
pages 319 to 321 inclusive are hereby incorporated in and 
deemed to be part of this Award. 

(2) Provided that Long Service Leave shall not accrue 
during absences for Workers' Compensation in excess of 
one month. 

(3) Notwithstanding subclause (1) a full-time employee 
who, during a qualifying period towards an entitlement of 
long service leave was employed continuously on both a 
full-time and part-time basis may elect to take a lesser period 
of long service leave calculated by converting the part-time 
service to equivalent full-time service. 

18.—Part-Time Employees. 
(1) A "part-time employee" means an employee regu- 

larly employed to work less hours than prescribed in Clause 
10.—Hours. 

(2) When an employee is employed under the provisions 
of this clause, he shall be paid at a rate pro rata to the rate 
prescribed for the class of work in which he is engaged in 
the proportion to which his weekly hours bear to the weekly 
hours of an employee engaged full-time on that class of 
work in the Association's premises. 

(3) When an employee is employed under the provisions 
of this clause he shall be entitled to annual leave, long 
service leave, holidays and sick leave in accordance with the 
provisions of this award with payment being in the 
proportion to which his weekly hours bear to the weekly 
hours of an employee engaged full-time in that class of 
work. 

19.—Notices. 
Space shall be provided in the employees' dining rooms 

or lunch rooms for the purpose of posting Union notices and 
a copy of this Award. 

20.—Non-Reduction. 
Nothing herein contained shall enable the Association to 

reduce the salary of any employee or the conditions of work 
applied to any employee who at the date of this award was 
being paid a higher rate of wage than the minimum 
prescribed in this award or was being accorded a benefit 
superior to any herein prescribed as a condition of work. 

21.—Protective Clothing and Uniforms. 
(1) (a) The Association may supply and require to be worn 

such protective clothing as is considered necessary, for 
occupational health and safety reasons. 

(b) The Association may supply uniforms and require 
them to be worn at all times when the Association considers 
it necessary. 

(2) When the Association requires a uniform to be worn, 
such uniform shall be supplied in accordance with paragraph 
(b) of subclause (1) of this clause or an allowance shall be 
paid to each staff member required to wear a uniform. The 
amount of such allowance shall be agreed upon between the 
Association and the Union or, failing agreement, as may be 
determined by the Western Australian Industrial Relations 
Commission. 

22.—Higher Duties. 
(1) (a) An employee who is directed by the Association 

or a duly authorised senior officer, to act in an office which 
is classified higher than the employee's own and who 
performs the full duties and accepts the full responsiblility 
of the higher office for more than ten consecutive working 
days, shall, subject to the provision of the Award, be paid 
an allowance equal to the difference between the employee's 
own salary and the salary the employee would receive if the 
employee were permanently appointed to the office in which 
the employee is so directed to act. 

(b) Such an allowance shall be payable only for hours in 
which an employee is performing higher duties as outlined 
in paragraph (a) thereof. 

(2) Where the full duties of a higher office are temporarily 
performed by two or more employees they shall each be paid 
an allowance as determined by the Association. Provided 
that any dispute or disagreement as to the amount of any 
such allowance shall be referred to the Western Australian 
Industrial Relations Commission. 

(3) Where the full duties of a higher office are not 
performed, an employee shall be paid such proportion of the 
allowance provided for in subclause (1) as the duties 
performed bear to the full duties of the higher office. Where 
such a proportionate allowance is to be paid, however, 
employees shall be advised of the allowance to be paid 
before commencing the duties of the higher office. 

The allowance may be adjusted during the period of 
higher duties. 

23.—Salaries. 
The minimum rates of salaries to be paid to employees 

covered by this Award shall be as set out hereunder. The 
conversion of classifications existing prior to the operation 
of this clause shall be in accordance with Schedule 'A' 
attached to this Award. 

(1) CLERICAL OFFICER (CLASS 1) 

Under 17 years 
17 years 
18 years 
19 years 
20 years 
Adult Rates 
1 st year 
2nd year 
3rd year 
4th year 

Salary per 
Annum 

..iu 
12,036 
13,907 
15,814 
17,776 

19,542 
20,098 
20,842 
21,491 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

Salary per 
Annum 

(2) CLERICAL OFFICER (CLASS 2) 
Under 17 years 
17 years 
18 years 
19 years 
20 years 
Adult Rates 
1st year 
2nd year 
3rd year 
4th year 
5 th year 
6th year 
7th year 

20,365 
21,018 
21,669 
22,316 
22,967 
23,618 
24,367 

(3) CLASSIFIED OFFICERS 

Grade 1 1st year 24,886 
Thereafter 25,651 

Grade 2 1 st year 26,400 
Thereafter 27,151 

Grade 3 1 st year 27,981 
Thereafter 28,852 

Grade 4 1 st year 29,770 
Thereafter 30,710 

Grade 5 1 st year 31,645 
Thereafter 32,586 

Grade 6 1 st year 33,572 
Thereafter 34,577 

Grade 7 1 st year 35,537 
2nd year 36,576 
Thereafter 37,563 

Grade 8 1 st year 38,572 
Thereafter 39,562 

Grade 9 1st year 40,625 
Thereafter 41,683 

(4) TECHNICAL ASSISTANTS 
Grade 1 
16 years 10,177 
17 years 12,228 
18 years 14,169 
19 years 16,337 
20 years 18,343 
Adult Rate 
1 st year 20,032 
2nd year 20,687 
3rd year 21,363 
4th year 21,999 
Grade 2 
1 st year 21,999 
2nd year 22,409 
3rd year 22,802 
Grade 3 
1st year 22,802 
2nd year 23,255 
3rd year 23,905 

(5) PROFESSIONAL OFFICERS 
(a) Medical Social Workers, Physiotherapists, Occu- 

pational Therapists, Psychologists or any other 
professional calling as agreed between the Union 
and the Association. 

Salary per 
Annum 

$ 
1st year 26,533 
2nd year 27,975 
3rd year 29,771 
4th year 31,647 
5th year 34,669 
6th year 36,688 

(b) The following shall apply to employees appointed 
in accordance with this subclause: 

(i) Employees who have completed an approved 
three academic year tertiary qualification, 

relevant to their calling, shall commence at 
the first year increment. 

(ii) Employees who have completed an approved 
four academic year tertiary qualification, 
relevant to their calling, shall commence at 
the second year increment. 

(iii) Employees who have completed an approved 
Masters or PhD Degree relevant to their 
calling, shall commence on the third year 
increment. 

Provided that employees who attain a higher 
tertiary level qualification after appointment shall 
not be entitled to any advanced progression 
through the range. 

(6) In the event of a dispute between the parties, 
concerning the classification or grading of an employee, the 
dispute shall be referred to a Board of Reference as 
constituted under Section 48 of the Industrial Relations Act 
1979. 

(7) ANNUAL INCREMENTS 
Annual increments shall not be automatic and shall be 

subject to the employee's efficient performance over the 
preceding twelve months. Any dispute in relation to the 
payment of an annual increment shall be referred to the 
Western Australian Industrial Relations Commission. 

24.—Superannuation. 
(1) Payment: 

(a) In addition to the ordinary rate of wage paid to an 
employee the employer shall contribute an amount 
calculated on the basis of 3% of the ordinary time 
earnings of each full time, temporary, and part- 
time employee to the account of such employee 
in the AMP Superleader Occupational Superannu- 
ation Fund in accordance with the rules of such 
fund and the provisions of this clause. Provided 
that no contributions shall be payable to an 
employee who works an average of less than ten 
hours per week. 

(b) For the purposes of this clause "ordinary time 
earnings" means the ordinary periodic wages 
and/or other remuneration paid by the employer 
to the employee each week including but not 
limited to any overaward payments and allow- 
ances regularly paid for working ordinary hours 
and/or for the class of work regularly undertaken 
by the employee but not including any bonuses, 
commission payments for overtime or any other 
extra-ordinary payments, remuneration or allow- 
ances including meal allowances. 

(2) Members additional voluntary contributions: 
An employee may elect to make additional contributions 

to the AMP Superleader Superannuation Fund, and the 
employer shall, where such election is made upon the 
direction of the employee deduct such contributions from 
the employee's salary and pay them to the said fund in 
accordance with the direction of the employee and the rules 
of the said fund. 

(3) No contribution shall be made for: 
(a) periods of unpaid leave or unauthorised absences. 
(b) annual leave or any other payments on termina- 

tion. 
(4) (a) Contributions shall be made for each calendar 

month an employee is a member of the Scheme. This shall 
include periods during which the employee is in receipt of 
payments under the Workers' Compensation and Assistance 
Act. 

(b) Where an employer has failed to make payments to 
the fund, the employer shall be required to make payments 
to the fund within seven days of the failure being brought 
to the employer's attention by any person. The employer 
shall make a once only contribution to the fund in respect 
of each eligible employee equivalent to the contributions 
which the employer has failed to pay. 
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(5) Employee Entry into Fund: 
(a) Subject to the provisions of this subclause, 

contributions shall be payable to employees from 
the operative date of this clause or from the date 
upon which the employee commences employ- 
ment with the employer provided that the em- 
ployer shall not be required to commence paying 
contributions until such time as an employee has 
completed two months of employment with the 
employer. 

(b) The employer must provide an employee with an 
application to join the fund within 14 days of the 
operative date of this clause or within 14 days of 
contributions becoming payable whichever is the 
later. 

(c) The employer is not obliged to make contributions 
to the Fund: 

(i) Where an employee has completed a letter of 
denial; or 

(ii) Where an employee has not completed and 
returned the application referred to in para- 
graph (b) within 28 days of receiving an 
application to join the Fund; 

provided that an employer shall make contribu- 
tions to the Fund from the date on which the 
employee subsequently completes an application 
form; 

(d) The letter of denial shall be in the following form: 
"To the Executive Director 
Paraplegic-Quadraplegic Association of W.A. 

(Inc.) 
I have received an application for membership 

of the non-contributory Superannuation Fund and 
understand: 
(1) that should I sign such form you will make 

contributions on my behalf; and 
(2) that I am not required to make contributions 

of my own; and 
(3) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 

However, I do not wish to be a member of the 
Fund or have contributions made on my behalf. 

Signature 

Name 

Address 

Classification 

(e) A copy of the letter of denial shall be forwarded 
to the Union. 

(6) Operative Date: 
The Clause shall come into effect from the first pay period 

commencing on or after the date of hearing of this matter. 

25.—Enterprise Agreements. 
(1) (a) Employers and employees covered by this Award 

may reach agreement to vary any provision of this Award 
to meet the requirements of the employer's business and the 
aspirations of the employees concerned. 

(b) Such agreements shall be subject to the procedures 
contained in subclause (2) of this clause. 

(2) (a) The proposed variations shall be committed to 
writing, and shall be the subject of negotiation between the 
persons directly concerned with their effect. 

(b) Nothing in this clause shall prevent the employees 
from seeking advice from, or representation by, the union 
during such negotiations. 

(c) Any agreement reached out of this negotiation process 
shall be committed to writing and, if the union has not been 
involved in the negotiations, a copy shall be sent to the 
Secretary of the union. 

(d) Where the agreement represents the consent of the 
employer and the majority of the employees concerned, the 
union shall not unreasonably oppose the terms of that 
agreement. 

(3) Prior to the employer and the employees giving effect 
to the terms of the negotiated agreement, it shall be 
submitted to the Western Australian industrial Relations 
Commission for inclusion in the Award. 

26.—Casual Employees. 
(1) A "casual employee" means an employee who is not 

employed on a regular basis and who is engaged by the 
employer for a period not exceeding one month in duration. 

(2) Where an employee is employed under the provisions 
of this clause, the employee shall be paid at a rate pro-rata 
to the rate prescribed for the class of work on which the 
employee is engaged in proportion to which the weekly 
hours bear to 37.5. 

(3) In lieu of entitlements for annual leave, long service 
leave, holidays and sick leave prescribed in this Award, a 
casual employee shall be paid a loading of 20 per cent 

(4) Casual employees shall only be employed by mutual 
agreement between the employer and the union. In the event 
of no agreement being arrived at, the matter may be referred 
to the Board of Reference for determination. 

Schedule A—Named Union Party. 
Hospital Salaried Officers Association of Western Aus- 

tralia (Union of Workers) is a named party to this Award. 

Schedule B.—Classification Conversion. 
New Classification Classifications Existing Prior 

to the Operative Date of this 
Schedule 
Clerical Assistants, Keyboard 
Operators. 
Clerks. 

Secretary. 

Senior Clerks, Senior Clerical 
Officers and Administrative 
Officers (Grade 1 to Grade 9), 
General Officers (Grade 1 to 
Grade 5) 
Technical Assistants 
(Grade 1 to Grade 3) 
Professional Division 
1st Year 
2nd Year 
3rd Year 
4th Year 
5th Year 
6th Year 
7th Year 

Clerical Officer 
(Class 1) 
Clerical Officer 
(Class 2) 
Classified Officer, 
(Grade 1) 
Classified Officers 
(Grade 1 to Grade 9) 

Technical Assistants 
(Grade 1 to Grade 3) 
Professional Officers 
1st Year 
2nd Year 
3rd Year 
4th Year 
5 th Year 
5th Year 
6th Year 
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PROMOTION APPEALS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 66 of 1993. 
BETWEEN: 

Mr A.T. Higgins 
Recommended Applicant 

and 
Mr J.R. Palmer & Others 

Appellants. 

PAB No. 67 of 1993. 
BETWEEN: 

Mr P.M. Cribb 
Recommended Applicant 

and 
Mr A.R. Riley & Others 

Appellants. 
PAB No. 68 of 1993. 

BETWEEN: 
Mr P.C. Cann 

Recommended Applicant 
and 

Mr J.R. Palmer & Others 
Appellants. 

PAB No. 69 of 1993. 
BETWEEN: 

Mr K.W. Maynard 
Recommended Applicant 

and 
Mr J.R. Palmer & Others 

Appellants. 

PAB No. 70 of 1993. 
BETWEEN: 

Mr T.H. Jackson 
Recommended Applicant 

and 
Mr J.R. Palmer & Others 

Appellants. 

BEFORE THE PROMOTIONS APPEAL BOARD 
POSITION: DISTRICT OFFICER FIRE BRIGADE, 

WA FIRE BRIGADE BOARD 
Appearances: Mr C. McKinley appeared on behalf of the 

Recommended Applicants. 
Mr K. Trainer appeared on behalf of the 
Appellant, Mr A.R. Riley. 
Mr J.D. Miller appeared on behalf of the 
Appellant, Mr J.R. Palmer. 

2 November 1993. 
Reasons for Decision. 

THE CHAIRMAN: Before the Board are a number of 
appeals against the recommendations of the Western 
Australian Fire Brigades Board (the WAFBB) to appoint 
each of Messrs Higgins, Cribb, Cann, Maynard and Jackson 
a 'District Officer'. As notified to the parties on 19 July 1993 
the Board convened to hear— 

"Preliminary matters re jurisdiction and/or power of 
the Promotions Appeal Board in relation to the appeals 

The appeals were so listed at the request of several 
appellants in conferences held pursuant to s.32 of the 
Industrial Relations Act 1979 (the Act). 

In order to put into context the preliminaiy matters raised, 
it is apposite that firstly a number of facts be described. They 
are— 

• On 25 February 1993 the WAFBB advertised five 
'District Officer' vacancies and invited applications 
for promotion from employees. 

• A vacancy in an "office" which is to be filled by 
the promotion of an employee to that office, is, by 
reason of S.80Y of the Act, required to be advertised. 

• Messrs Higgins, Cribb, Cann, Maynard and Jackson 
were selected and recommended by the WAFBB for 
promotion to the 'District Officer' vacancies. 

® A number of unsuccessful applicants for promotion 
to 'District Officer' have appealed against the 
promotion of the recommended employees, as is 
allowable by S.80Y of the Act. 

® 'District Officer' is a category of employee listed 
within the Fire Brigade Employees' Award 1990 (the 
Award). 
The Award— 

(i) refers to the employee category as a "classi- 
fication" and as a "rank", and 

(ii) describes as an "officer" an employee so 
classified, and 

(iii) prescribes promotion criteria to be observed 
in relation to "officer" and other classifica- 
tions. 

• A 'District Officer' is an employee whom, upon 
promotion to that rank/classification, the WAFBB 
then allocates to work in (and may subsequently 
transfer from) one of various employee roles/ 
positions each separately identifiable by their func- 
tion and duties eg Personnel Safety Officer, Fire 
Safety Branch, Training Academy, and Transport 
Supply Officer. 

The appellants represented in these preliminary proceed- 
ings submit that there is a question of law which need be 
decided. The Board distils that question to be— 

(a) does the 'District Officer' role/rank/classification 
constitute the "office" for the purposes of 
"Division 4—Promotion Appeal Board", of the 
Act or, 

(b) does each role/position to which a 'District 
Officer' is allocated, according to current practice 
of the WAFBB (eg Personnel Safety Officer, Fire 
Safety Branch, Training Academy, and Transport 
Supply Officer), constitute a separate "office" for 
the purposes of the aforementioned Division of the 
Act? 

It is said by the appellants that the Board lacks the 
necessary jurisdiction to decide the question of law but that 
it is empowered by s.27(l)(u) of the Act, subject to the 
consent of the President, to refer such a question to the Full 
Bench. Therefore, the Board should do so, the appellants 
submit. If to the contrary the Board holds that it has the 
jurisdiction to decide the question, it is said that the issues 
dependant upon the question are of such importance that the 
Board should exercise its discretion and follow the course 
of referral to the Full Bench. 

The WAFBB argues that the Board has the jurisdiction 
to decide the question posed. It is argued on behalf of the 
WAFBB that the Board is not empowered to refer a matter 
to the Full Bench, nor does the Full Bench have the 
jurisdiction to deal with any such matter, according to the 
ratio of the Industrial Appeal Court in the matter of the State 
School Teachers' Union of Western Australia (Inc) v. The 
Minister for Education (67 WAIG 1523). 

The jurisdiction of the Board is expressed in s.80ZA(l) 
of the Act and is in the following terms— 

"A Board shall have jurisdiction to hear and 
determine an appeal by an eligible employee against to 
recommendation of another employee for promotion to 
a vacant office." 
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The foregoing subsection, the represented appellants 
argue, limits the jurisdiction of the Board to dealing only 
with the substance of an appeal against the recommendation 
to promote an employee. Thus they say that the Board is not 
empowered to decide a question of law relevant to an issue 
of jurisdiction as such is not an element of the substance 
with which it may deal. 

The Board is a creature of the Act, the express jurisdiction 
of which is to hear and determined the substance of an 
appeal. Nowhere does the legislation contain any direction 
that a matter pertaining to the jurisdiction of the Board shall 
not be decided by the Board. It is accepted law that a tribunal 
of legislated jurisdiction must satisfy itself that it has the 
legal mandate to deal with a matter actioned before it. 
Therefore the Board concludes that the question to be 
decided is inherently a matter for decision by the Board. 

According to the WAFBB the inherent obligation upon 
the Board to decide the limits of its jurisdiction can not, by 
discretion of the Board, be delegated to the Full Bench. That 
stance, the WAFBB takes on the premise that this Board is 
subject to the same jurisdictional constraints as those of the 
Government School Teachers' Tribunal, as held by the 
Industrial Appeal Court (67 WAIG 1523). The Government 
School Teachers' Tribunal had, pursuant to s.27(l)(t) of the 
Act, referred an "industrial matter" regarding the cancella- 
tion of an allowances award to the Commission in Court 
Session for determination. On appeal from the decision of 
the Commission in Court Session the Industrial Appeal 
Court held (op.cit) that an exclusive jurisdiction to enquire 
into and deal with any "industrial matter" relating to a 
teacher was expressly bestowed upon the Government 
School Tfeachers' Tribunal by s.78(l) of the Act. Thus it 
could not delegate its jurisdication to the Commission in 
Court Session. 

The Industrial Appeal Court held that s80B of the Act, 
although empowering the Tribunal to act in accordance with 
s.27(l)(t), was conditioned by the words "Subject to this 
Division" and therefore negated in relation to an "industrial 
matter" by the exclusivity of jurisdiction proclaimed in 
s.78(l) of that Division of the Act. The Board observes that 
s78 of the Act has subsequently been amended and now 
contains express powers for referral. 

S.80ZD is that which empowers the Board to act in 
accordance with s.27(l)(u) of the Act. That empowering 
section is also conditioned in its operation by the words 
"Subject to this Division", being "Division 4—Promotions 
Appeal Boards" wherein the jurisdiction of the Board is 
proclaimed by s.80ZA(l). As already held by the Board 

(supra), its express jurisdiction is to hear and determine an 
appeal against the recommendation of an employee for 
promotion. Thus, if any exclusivity of jurisdiction may be 
said to exist, and the Board expresses no conclusive view 
thereon, such is limited to the substance of appeals and does 
not encompass the separate inherent power of the Board to 
decide, as a matter of law, the extent of its jurisdiction or 
powers. It therefore follows that as a matter of discretion the 
Board may decide the question of law posed, or alterna- 
tively, refer such to the Full Bench, subject to the consent 
of the President. 

Whether the Board should exercise its discretion to seek 
a referral of the question to the Full Bench need therefore 
be considered. It is the view of the Board that, if the answer 
to part (a) of the question posed is in the affirmative, it 
simply remains for the Board to hear and determine the 
substance of the appeals upon their respective merits, 
according to the criteria dictated by the Act. However, 
should the answer to part (a) be in the negative and part (b) 
in the affirmative, the true vacant "offices" have not been 
advertised by the WAFBB and therefore the whole 
promotion process, and the notices of appeal to this Board, 
are void. 

The Board is a specialist lay tribunal. Its role is to provide 
an avenue for the independent review of an administrative 
decision recommending a particular employee for promo- 
tion. An appeal made to the Board is to be determined 
according to the relative merits of the eligible employees 
involved in the appeal. The Act does not provide an avenue 
of appeal from a decision of the Board and that is 
understandable in relation to the nature of its express 
jurisdiction, and the fact that the Board itself is an avenue 
of review. However, the Board is concerned that a matter 
so fundamental to the equitable operation of the system as 
the determination of a matter of law, and relevantly the 
jurisdiction of the Board, may not be readily reviewed. In 
the absence of such, and because of the potential conse- 
quences, the Board is of the view that the public interest and 
natural justice may best be served if the question posed were 
to be considered by the Full Bench. Thus the Board is 
satisfied that the issues raised are of such importance that 
it should seek the consent of the President to refer the matter 
to the Full Bench pursuant to s.27(l)(u) of the Act and the 
Board will act accordingly. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner, 

Chairman of the Board. 

FILE 
NUMBER 

DATE LODGED 

20/12/93 
20/12/93 
20/12/93 
20/12/93 
16/04/93 
21/06/93 
16/04/92 
27/02/92 
28/03/91 
30/04/91 
08/05/91 
30/12/91 
04/06/93 
26/11/91 
05/11/92 
24/06/93 
30/10/91 
04/05/93 

DECISION 

Reclassified 
Reclassified 
Reclassified 
Reclassified 
Dismissed 
Reclassified 
Dismissed 
Reclassified 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Dismissed 
Withdrawn 
Discontinued 
Withdrawn 
Withdrawn 
Dismissed 

EFFECTIVE 
DATE 

20/12/93 
20/12/93 
20/12/93 
20/12/93 

17/09/93 

26/11/91 

FINALISATION 
DATE 

16/09/93 
16/09/93 
16/09/93 
16/09/93 
17/09/93 
30/08/93 
17/09/93 
16/09/93 
22/09/93 
22/09/93 
22/09/93 
22/09/93 
27/09/93 
29/09/93 
30/09/93 
30/09/93 
06/10/93 
11/10/93 
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DATE LODGED DECISION 

04/05/93 
04/05/93 
04/05/93 
16/06/93 
16/09/93 
16/09/93 
16/09/93 
16/09/93 
16/09/93 
11/05/92 
10/08/93 
10/08/93 
10/08/93 

Dismissed 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Reclassified 
Reclassified 
Reclassified 

EFFECTIVE 
DATE 

FINALISATION 
DATE 

26/05/93 
26/05/93 
26mm 

11/10/93 
11/10/93 
11/10/93 
15/10/93 
20/10/93 
20/10/93 
20/10/93 
20/10/93 
20/10/93 
20/10/93 
22/10/93 
22/10/93 
22/10/93 

NOTICES— 
Union msttsrs— 

NOTICE OF APPLICATION UNDER S.72A, 
INDUSTRIAL RELATIONS ACT. 

NOTICE is hereby given of the following applicant pursuant 
to S.72A of the Industrial Relations Act. 

Form 1. 
Industrial Relations Act 1979. 

In the Western Australian Industrial Relations Commission. 
No. 1517 of 1993. 

NOTICE OF APPLICATION. 
TO: The Unions listed in Schedule A. 
TAKE notice That the State Energy Commission of 

Western Australia has this day applied to the Commission 
for Orders under section 72A. 

The grounds on which the Application is made are 
contained in Schedule B. 

J. O'KEEFE, 
Applicant Signature. 

Schedule "A". 
(a) Australian Electrical, Electronics, Foundry and Engi- 

neering Union—Western Australian Branch, P O Box 359, 
MT HAWTHORN WA 6016 

(b) Metals and Engineering Workers' Union—Western 
Australian Branch, GPO Box J667, PERTH WA 6001 

(c) The Australian Builders' Labourers' Federated Union 
of Workers—Western Australian Branch, 27-29 Moore 
Street, EAST PERTH WA 6004 

(d) The Federated Miscellaneous Workers' Union of 
Australia—Western Australian Branch, P O Box 414, 
SUBIACO WA 6008 

(e) The Operative Painters' and Decoraters' Union of 
Australia—Western Australian Branch, 31-33 Moore Street, 
PERTH WA 6004 

(f) The Operative Plasterers and Plaster Workers Federa- 
tion of Australia—(Industrial Union of Workers) Western 
Australian Branch, 27-29 Moore Street, PERTH WA 6004 

(g) The Plumbers and Gas Fitters Employees' Union of 
Australia—Industrial Union of Workers, Western Austra- 
lian Branch, P O Box 8125, Stirling Street, PERTH WA 
6849 

(h) The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers' Union of Australia—Western 
Australian Branch, P O Box 8365, Stirling Street, PERTH 
WA 6849 

(i) Transport Workers' Union of Australia—Industrial 
Union of Workers, Western Australian Branch, P O Box 
8498. Stirling Street, PERTH WA 6849 

(j) Federated Liquor and Allied Industries Employees' 
Union of Australia—Western Australian Branch, P O Box 
1305, SUBIACO WA 6008 

Schedule "B". 
APPLICATION PURSUANT TO SECTION 12k 

Application is made by the State Energy Commission of 
Western Australia ("SECWA") for orders under Section 
12k of the Industrial Relations Act 1979 ("the Act") to the 
following effect: 

1. That the Australian Electrical, Electronics, Foun- 
dry and Engineering Union (AEEFEU) shall have 
the right to represent under the Act, to the 
exclusion of all other organisations, the industrial 
interests of all employees engaged by SECWA in 
the capacities listed in Schedule C to this 
Application, except for employees eligible for 
membership of the Australian Municipal, Trans- 
port, Energy, Water, Ports, Community and 
Information Services Union and employees cov- 
ered by that union under a section 118A order of 
the Australian Industrial Relations Commission. 

2. That those registered organisations listed in 
Schedule D do not have the right to represent 
under this Act the industrial interests of any 
employees engaged by SECWA in the capacities 
referred to in Schedule C to this Application who 
may otherwise be eligible for membership of 
those organisations. 

GROUNDS OF APPLICATION 
The grounds upon which this Application is made are as 

follows: 
1. The orders are consistent with the objects and 

intention of the Act. 
2. The report of the Energy Board of Review 

recommended rationalisation of SECWA's struc- 
ture. The State Government has determined that 
SECWA will be split into two separate utilities 
with effect from 1 January 1995. The Energy 
Board of Review highlighted the need for union 
rationalisation prior to the establishment of the 
new utilities in order to maximise the ability to 
address changes in work practices and productiv- 
ity improvement. 

3. Union rationalisation will aid ongoing reform 
after the establishment of the new utilities. 



3542 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

4. Union rationalisation in SECWA is vital for the 
continued economic development of Western 
Australia. It is therefore in the public interest that 
the orders be made. 

5. The AEEFEU is best placed to represent the 
industrial interests of the employees referred to in 
paragraph 1 because: 
(a) in the context of SECWA operations, the 

AEEFEU is recognised principal union and 
can commit greater resources and overall 
industry experience to protect the industrial 
interests of those employees engaged in 
SECWA; 

(b) the AEEFEU has traditionally represented 
the majority of wages classifications associ- 
ated with the distribution, transmission and 
generation of electricity and gas, and is 
therefore best placed to serve the interests of 
employees in the industry; 

(c) implementation of further structural effi- 
ciency initiatives will be assisted with only 
one union representing the interests of wages 
employees; 

(d) the AEEFEU will be better placed to promote 
and facilitate successful enterprise bargain- 
ing within SECWA. 

6. An application has been made to the Australian 
Industrial Relations Commission to provide for 
single union coverage of employees covered under 
Federal Awards. 

7. Any other grounds that may be put to the 
Commission by the Applicant at the hearing of 
this matter. 

8. Any other grounds that the Commission deems 
just. 

Dated this 2nd day of December 1993. 
J O'KEEFE. 

State Energy Commission of 
Western Australia. 

Schedule "C". 
(a) All Building Trades Employees including but not 

limited to: 
Builders' Labourers Class 1 
Builders' Labourers Class 2 
Builders' Labourers Class 3 
Builders' Labourers Class 4 
Gemco Driller 
Survey Hand—Grade 1 
Survey Hand—Grade 2 
Survey Hand—Grade 3 
Survey Instrument Hand 
Tradesperson—Brickl ayer 
T radesperson—Carpenter 
Trades person—Painter 
T radesperson—Plasterer 
Tradesperson—Plumber 

(b) All Engineering Trades Employees including but not 
limited to: 

Auto Electrical Fitter 
Bodymakcr 1st Class 
Boilermaker who for the greater part of his/her time is 

occupied in marking off, making templates or jigs 
Brush Hand 
Cable Ganger 
Cable Jointer—Trainee 
Cable Jointer—First Class 
Cable Jointer—Second Class 
Cable Jointer's Assistant 
Cable Oil Equipment Operator 
Coil Winding Machine Operator 
Construction Cable Installer 
Crane Attendant and Dogman (Construction and 

Workshops, Kewdale only) 

Electrical and Controls Tradesperson—Generation Di- 
vision 

Electrical Installation Attendant 
Electrical Relay Maintainer 
Electrical Tradesperson—Special Class 
Instrument/Electrical Fitter 
Instrument Maker and Repairer 
Instrument Maker and Repairer Grade A 
Instrument Shop Assistant 
Inspector 
Junior Trainee Gas Fitter— 

16 years of age and under 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

Labourer—Cable Laying 
Lineperson—Live Line 
Lineperson Trainee 
Lineperson—First Grade 
Lineperson—Second Grade 
Lineperson's Assistant 
Machinist—Second Class 
Machinist—Third Class 
Mechanical Tradesperson Special Class 
Meter Fixer 
Meter Tester—First Grade 
Meter Tester—Second Grade 
Mature Age Apprentice— 

Four Year Term 
Three Year Term 

Plant Operator 
Pole Inspector 
Rigger—(i) Certificated Rigger 
Rigger—(ii) Rigger (Other) 
Sheet Metal Employee—Second Class 
Shot Blast and Sand Blast Dresser —(i) not protected 
Shot Blast and Sand Blast Dresser —(ii) protected 
Shot Firer 
Steam Cleaner 
Street Light Patrol person 
Substation Attendant 
Telecontrol Attendant 
Toolmaker 
Tool and Material Storeperson 
Tradesperson— 

Armature Winder 
Blacksmith 
Boilermaker and/or structural steel tradesperson 
Electrical Fitter 
Electrical Installer 
Fitter 
Machinist—First Class 
Motor Mechanic 
Radio Serviceperson 
Sheet Metal Employee—first Class 
Timer 
Welder—First Class 

Tradesperson's Assistant 
Transformer Assembler 
Tyre and Tibe Attendant 
Vehicle Greaser 
Welder—Second Class 
Welder—Third Class 
Welder—Fourth Class 

(c) All Engine Driving Employees including but not 
limited to: 

Ash Plant Attendant 
Auxiliary Plant Attendant—Bunbury Power Station 
Auxiliary Plant Attendant—Supernumerary 
Auxiliary Plant Attendant—Muja Power Station, 

Kwinana Power Station 
Boiler Controller—Special—Bunbury Power Station 
Bunbury Power Station 
Boiler Cleaner 
Boiler Controller 
Boiler Controller—Special—Bunbury Power Station 
Boiler Water Tester 
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Boiler Water Tester—Certificated 
Bunker Attendant 
Coal Plant Operator 
Coal Plant Operator (Muja Power Station) 
Coal Sampler 
Crawler Tractor Driver using power operated attach- 

ments—Up to Class 2 
Crawler Tractor Driver using power operated attach- 

ments—Classes 3 and 4 
Crawler Tractor Driver using power operated attach- 

ments—Classes 5 and 6 
Crawler Tractor Driver using power operated attach- 

ments—Classes 7 and 8 
Crawler Tractor Driver using power operated attach- 

ments—Class 9 
Diesel Locomotive Driver 
Fuelperson 
Greaser 
Insulating Oil Treatment Plant Operator 
Laboratory Attendant 
Linmac Operator 
Mobile Crane Driver—Up to 5 tonnes Mobile Crane 

Driver—Over 5 tonnes and up to 10 tonnes 
Mobile Crane Driver—Over 10 tonnes and up to 20 

tonnes 
Mobile Crane Driver—Over 20 tonnes and up to 40 

tonnes 
Oil Filter and Separator Attendant 
Operator—Bunbury Power Station 
Plant Cleaner 
Pneumatic Tyred Tractor Driver—Up to 37 Kilowatts 
Pneumatic Tyred Tractor Driver—Over 37 Kilowatts 
Scraper Operator 
Shunter 
Temporary Coal Plant Attendant 
Temporary Mobile Plant Operator (Coal Plant) 
Tippler Driver 
Trainee Power Plant Operator 
Trench Digger 
Thrbine Driver 
Turbine Driver—Special—Bunbury Power Station 
Turbine Room Crane Driver 
Unit Attendant Grade 1 
Unit Attendant Grade 2 
Unit Auxiliary Attendant 

(d) All Engine Driving Country Power Station Employees 
including but not limited to: 

Charge Engine Driver 
Engine Driver in Station with an output of— 

(a) 11 megawatts or less 
Engine Driver in Station with an output of— 

(b) more than 11 megawatts but not more than 20 
megawatts 

Engine Driver in Station with an output of— 
(c) more than 20 megawatts 

Boiler and Fuelling Attendant 
Fuel Treatment Attendant 
Water Treatment Plant Attendant 
Greaser (Redbank) 
Greaser (Other) 
Cleaner 

(e) All Gas Employees including but not limited to: 
Gas Distribution Operator 
Gas Fitter Class 1 
Gas Fitter Class 2 
Gas Meter Tester 
Trainee Gas Fitter 
Pipeline Maintenance Assistant 

(T) All Miscellaneous Employees including but not 
limited to: 

Caretaker 
Security Officer 
Gatekeeper 
Cleaner 
First Aid Attendant 
First Aid Attendant (Bunbury Power Station and 

Belmont) 

First Aid Attendant Enrolled Nurse 
Watchman 

(g) All Transport Employees including but not limited to: 
Driver of double-articulated vehicle 

44 tonnes and over but under 45 tonnes 
47 tonnes and over but under 48 tonnes 
48 tonnes and over but under 49 tonnes 
49 tonnes and over but under 50 tonnes 
50 tonnes and over but under 51 tonnes 
51 tonnes and over but under 52 tonnes 
69 tonnes and over but under 70 tonnes 
70 tonnes and over but under 71 tonnes 
72 tonnes and over but under 73 tonnes 
73 tonnes and over 

Truck Drivers— 
(a) of vehicles (not articulated) not exceeding 

1.2 tonnes capacity 
exceeding 1.2 tonnes but not exceeding 3 

tonnes capacity 
exceeding 3 tonnes but under 6 tonnes 

capacity 
6 tonnes and over but under 7 tonnes 
7 tonnes and over but under 8 tonnes 
8 tonnes and over but under 9 tonnes 
9 tonnes and over but under 10 tonnes 
10 tonnes and over but under 11 tonnes 
11 tonnes and over but under 12 tonnes 
12 tonnes and over but under 13 tonnes 
13 tonnes and over but under 14 tonnes 
14 tonnes and over but under 15 tonnes 
15 tonnes and over but under 16 tonnes 
16 tonnes and over but under 17 tonnes 
17 tonnes and over but under 18 tonnes 
18 tonnes and over but under 19 tonnes 
19 tonnes and over but under 20 tonnes 
20 tonnes and over but under 21 tonnes 
21 tonnes and over but under 22 tonnes 
22 tonnes and over but under 23 tonnes 
23 tonnes and over 

(b) of articulated vehicles 
not exceeding 9 tonnes capacity 
9 tonnes and over but under 10 tonnes 
10 tonnes and over but under 11 tonnes 
11 tonnes and over but under 12 tonnes 
12 tonnes and over but under 13 tonnes 
13 tonnes and over but under 14 tonnes 
14 tonnes and over but under 15 tonnes 
15 tonnes and over but under 16 tonnes 
16 tonnes and over but under 17 tonnes 
17 tonnes and over but under 18 tonnes 
18 tonnes and over but under 19 tonnes 
19 tonnes and over but under 20 tonnes 
20 tonnes and over but under 21 tonnes 
21 tonnes and over but under 22 tonnes 
22 tonnes and over but under 23 tonnes 
23 tonnes and over but under 24 tonnes 
24 tonnes and over but under 25 tonnes 
25 tonnes and over but under 26 tonnes 
26 tonnes and over but under 27 tonnes 
27 tonnes and over but under 28 tonnes 
28 tonnes and over but under 29 tonnes 
29 tonnes and over but under 30 tonnes 
30 tonnes and over but under 31 tonnes 
31 tonnes and over but under 32 tonnes 
32 tonnes and over but under 33 tonnes 
33 tonnes and over 

(c) of double articulated vehicle or road train 
46 tonnes and over but under 47 tonnes 



Schedule "D". 

• Metals and Engineering Workers' Union—Western 
Australian Branch 

• The Australian Builders' Labourers' Federated Union 
of Workers—Western Australian Branch 

• The Federated Miscellaneous Workers' Union of 
Australia—Western Australian Branch 

• The Operative Painters' and Decoraters' Union of 
Australia—Western Australian Branch, Union of Workers 

• The Operative Plasterers and Plaster Workers Federa- 
tion of Australia—(Industrial Union of Workers) Western 
Australian Branch 

• The Plumbers and Gas Fitters Employees' Union of 
Australia—Industrial Union of Workers, Western Austra- 
lian Branch 

• The Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers' Union of Australia—Western 
Australian Branch 

• Transport Workers' Union of Australia—Industrial 
Union of Workers, Western Australian Branch 

• Federated Liquor and Allied Industries Employees' 
Union of Australia—Western Australian Branch 

This application has been listed before the Full Bench on 
4 February 1994. 

T.J. POPE, 
Deputy Registrar. 




